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in  deciding  the  cases  reported  in  this  volume. 
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Mr.  Justicb  Strong  took  no  part  in  deciding  the  cases 
reported  after  Meriwether  v.  Garrett,  p.  472,  except  Springer 
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Tilghman  v.  Proctor^  p.  1{^1. 
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MEMORANDUM. 


A  MEBTiKO  of  the  membera  of  the  Bar  of  the  Supreme  Court  of  the 
United  States  was  held  in  the  coart-room  Dec.  20,  1880,  to  take  action 
on  the  ratirement  of  Mr.  Justice  Stkoxo  from  the  Bench. 

Mr.  Philip  Phillips  was  elected  chairman,  and  Mr.  AssiSTAirT  At- 
torney-General McCamhon,  secretary. 

Mr.  George  H.  Williams,  Mr.  H.  A.  Herbert,  Mr.  James  Carr, 
Mr.  J.  M.  Wilson,  Mr.  J.  H.  Ashton,  and  Mr.  J.  O.  Broadheap,  the 
committee  appointed  for  the  purpose,  reported  the  following  re^utions, 
which  were  adopted:  — 

ReBolved,  That  the  members  of  the  Bar  of  the  Supreme  Court  have  learned 
with  deep  regret  of  the  Toluntary  retirement  of  Mr.  Justice  Strong ,  while  in 
the  full  maturity  of  his  great  powers,  from  the  labors  and  duties  of  tlie  Bench. 

Retohedy  That  in  this  termination  of  the  agreeable  and  important  relation 
be  has  sustained  towards  them  they  desire  to  express  their  cordial  recognition 
of  the  profound  learning,  ripe  wisdom,  sincere  anxiety  to  do  justice,  and  abso- 
lute independence  which  hare  characterized  this  distinguislied  magistrate  during 
his  judicial  career,  as  well  as  their  grateful  recollection  of  the  kindly  courtesy 
which  he  has  constantly  exhibited,  and  their  sincere  wishes  for  his  continued 
health  and  happiness. 

Reaolvedf  That  the  Attorney-General  be  requested  to  present  these  resolutions 
to  the  Court,  and  ask  that  they  may  be  entered  on  the  minutes,  and  that  they 
may  be  communicated  by  it  to  Mb.  Justiob  Stroro. 

Subsequently,  Mr.  Attornet-Gkneral  Deykms,  in  presenting  the 
resolutions  to  the  Court,  said:  — 

May  it  please  your  Honors:  It  was  with  much  emotion  that  the  members 
of  the  Bar  learned,  at  the  dose  of  the  session  of  this  court  a  we^  shioe,  that 
th^  had  seen  for  the  last  time  the  gradoui  presence  of  Mr.  Jubtior  Strong 
among  his  associates. 

That  he  should  hare  determined  to  retire  while  yet  in  the  fulness  of  his 
great  powers,  and  with  ''hJa  natural  force  unabated/'  was  a  resolution  formed, 
as  they  well  knew,  in  the  same  careful  and  conscientious  spirit  which  has  distin- 
gniflhed  his  whole  career. 

The  propriety  of  such  a  decision  they  are  not  entitled  to  question,  although 
they  would  hare  willingly  had  it  postponed,  that  there  might  be  postponed  sit<o 
the  separation  which  it  compels.    They  desire,  in  parting  from  him,  to  exprest 
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simplj  and  unaffectedly  their  deep  sense  of  the  large  and  rarfed  learning,  Ihf 
wide  ezperienoe,  the  strong  intellectual  force,  the  rigid  impartialit7,  of  which 
those  whose  interests  have  been  discuBsed  here  hare  had  the  full  benefit,  and  of 
the  unfailing  courtesy  and  patience  with  which  they  hare  been  listened  to  in 
representing  thoee  interests.  No  Judicial  tribunal  historically  known  to  nt  has 
ever  had  imposed  upon  it  labors  as  grave  as  those  imposed  upon  the  Supreme 
Court  by  the  Constitution  of  the  United  States.  While,  in  order  that  it  may 
decide,  a  question  must  be  submitted  in  the  form  of  a  case  at  law  or  in  equity, 
its  highest  duty  is  not  alone  that  of  deciding  cases  between  party  and  party. 

Its  heaviest  responsibility  results  from  the  fact  that  it  is  one  of  the  three 
distinct  branches  to  which  the  Constitution  has  distributed  all  the  powers  of  a 
complete  government,  and  that  it  is  charged  with  the  duty  of  defining,  not  only 
its  own  powers,  but  of  restraining  the  other  branches  within  their  appropriate 
limits.  Of  the  wide  beneficial  and  permanent  influence  which  it  has  exerted  I 
shall  not  attempt  to  speak.  The  subject  is  too  large,  were  I  competent  to  deal 
with  it  It  is  proper  to  observe,  however,  that  Mb.  Justiob  Stroho  came  upon 
the  Bench  at  a  most  interesting  period  in  its  history.  Our  great  civil  strife  was 
over.  It  had  left  behind,  among  its  legacies,  legislation  which,  even  if  prompted 
by  patriotic  motives,  was  still  debated,  and  perhaps  debatable,  and  the  constitu- 
tional amendments  intended  to  embody  and  to  preserve  the  principles  settled 
by  it.  It  was  a  time  to  examine  carefully  compass  and  chart,  to  determine 
whether  we  had  been  anywhere  driven  from  our  true  course,  and  to  ascertain 
also  the  true  direction  and  boundaries  of  the  new  course  upon  which  we  had 
entered.  In  these  grave  inquiries  Mr.  Justicb  Strong  ably  bore  his  full  share; 
and  it  will  be  recalled  that,  among  many  other  important  cases,  he  was  intrusted 
by  this  Court  with  stating  the  reasons  for  its  judgments  in  the  Legal-Tender  Cases 
in  1872,  the  Confiscation  Cases  in  1876,  those  involving  the  removal  of  criminal 
causes  from  the  State  to  the  United  States  courts,  and  those  involving  the  righti 
of  colored  men  to  be  Jurors. 

Whatever  they  may  lose  by  the  retirement  of  Mr.  Justiob  Stbono,  the  mem- 
bers of  the  Bar  are  sensible  that  those  upon  the  Bench,  with  whom  he  was 
associated,  must  lose  much  more.  He  will  carry  into  his  dignified  retirement 
the  affectionate  respect  of  all  who  have  known  him.  All  that  "  should  accom- 
pany old  age,  as  honor,  love,  obedience,  troops  of  friends,"  will  be  his,  and  the 
evening  of  an  upright  life  which  has  been  full  of  kindness  and  courtesy  to  all 
men,  and  of  greet  and  honorable  labor  in  the  service  of  the  country,  cannot, 
they  trust,  fail  to  be  serene  and  happy. 

Mb.  Caur  Justice  Waits,  in  reply,  said:  — 

We  are  glad  to  receive  from  the  members  of  the  Bar  this  expression  of  their 
regard  for  Judob  Strong.  It  is  but  simple  Justice  to  say  that,  during  the  ten 
years  and  more  he  held  a  seat  on  this  Bench,  he  never  for  a  moment  forgot 
what  was  due  to  the  place  he  so  ably  filled.  His  Judgments  were  always  the 
result  of  his  honest  convictions  of  what  was  right,  and  we  who  have  known 
htm  in  the  intimacy  of  long  personal  and  official  hitercourse  shall  ever  bear 
witness  to  his  purity  of  character  as  a  man  and  his  eminent  ability  as  a  Judge. 
We  part  with  him  on  the  Bench  with  sincere  regret. 

The  resolutions  of  the  Bar,  with  the  remarks  of  the  Attorney-General  in 
presenting  them,  will  be  entered  on  the  records  of  the  Court,  and  we  shall  take 
plsMure  in  sending  a  copy  to  Mr.  Justicb  Stbong,  as  requested. 
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ItEPOBTS  OF  THB   DECISIONS 


OV  THB 


SUPREME  COURT  OF  THE   UNITED  STATES. 


OCTOBER  TERM,  1880. 


Mybb  v.  Car  Company. 

A  railroad  company  in  Iowa,  after  executing  a  mortgage  to  secure  its  bonds, 
which  was  duly  recorded,  covering  all  the  property  which  it  then  possessed 
or  might  thereafter  acquire,  entered  into  a  written  contract  with  A.,  leasing 
for  a  specific  period  and  at  a  stipulated  sum,  payable  monthly,  certain  cars 
whereof  he  war  Ihe  owner.  It  also  reserved  but  did  not  exercise  the  privilege 
of  punrliasir.,;  them  at  the  original  cost  at  any  time  during  the  existence  of 
the  contract.  A.  retained  t lie  right  to  rescind  I  lie  contract,  if  the  ^.'ompany 
failed  to  i»a3'  the  interest  on  its  bonds.  While  the  contract  was  in  force,  tlie 
mortgagee  filed  his  bill  of  forecloaure.  The  court  appointed  a  receiver,  who 
took  charge  of  the  road  and  used  the  cars  in  operating  it.  The  contract  was 
never  recordeJ.  Held,  1.  Tliat  the  contract  was  binding  between  the  parties 
thereto,  and  the  failure  to  record  it  did  not,  under  the  statute  of  Iowa,  render 
the  cars  subject  to  the  lien  of  the  mortgage.  2.  That  A.  was  entitled  to  the 
possesaion  of  them,  and  to  compensation  for  their  use  by  the  receiver,  payable 
out  of  the  fund  to  the  credit  of  the  suit. 

Appeal  from  the  Circuit  Court  of  the  United  States  for 
the  District  of  Iowa. 

This  was  a  bill,  filed  May  4,  1876,  to  foreclose  a  mortgage 
executed  May  12,  1871,  by  the  Davenport  and  St.  Paul  Rail- 
road Company,  to  secure  the  payment  of  certain  of  its  bonds. 
The  mortgage  was  in  the  usual  form,  covering,  with  other 
property  specifically  set  forth,  the  road,  bridges,  and  super- 
structure of  the  railroad,  with  all  bmnches,  side-tracks,  addi- 
tions, turnouts,  right  of  way,  depot  grounds,  and  other  Innds 
then  owned  or  thereafter  to  be  acquired  by  tlie  company  ;  all 
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depots,  car-Louses,  car-shops,  machine-shops,  and  all  other 
bnildinpfa  whatsoever,  then  erected  or  thereafter  to  be  ejected; 
also  all  kinds  of  machinery  and  tools  then  held  and  owned  or 
thereafter  to  he  acquired  by  the  company  ior  use  in  connection 
with  the  railroad,  including  all  cars  or  other  rolling-stock  or 
equipment,  and  all  materials  for  use' in  constructing,  operating, 
repairing,  or  replacing  any  part  or  parcel  of  said  railroad  or 
any  part  of  its  appurtenances ;  also  all  property  and  franchises 
connected  with  or  relating  to  the  railroad,  or  any  part  of  its 
business  in  any  wise  whatever,  which  was  then  held  or  there- 
after to  be  acquired  by  the  company,  &c. 

The  company  subsequently  entered  into  the  following  con- 
tract:— 

"  Articles  of  agreement  concluded  this  first  d:iy  of  October,  a.d. 
1873,  by  and  between  the  Western  Car  Company,  party  of  the  first 
part,  and  the  Davenport  and  St.  Paul  Railroad  Company,  party  of 
the  second  part,  witnesseth  : 

"That  for  and  in  consideration  of  the  promises  and  agreements 
of  the  said  second  party  hereinafter  mentioned,  the  said  first  party 
hereby  hires  to  said  second  party  ninety  railroad  cars,  as  folloMs, 
viz. :  eighty  box  cars,  Nos.  121  to  200  (inclusive),  and  ten  stock 
cars,  Nos.  301  to  310  (inclusive) ;  said  ninety  cars  having  been  the 
property  of  the  Western  Car  Company  Association,  and  by  them 
delivered  to  the  party  of  the  second  })art  at  dates  previous  to  Feb. 
16,  1873,  as  per  receipts  of  said  second  party,  and  the  ownerehip  ot 
said  cars  having  afterward  been  transferred  to  the  party  of  the  first 
part,  all  of  said  cars  being  marked  (w)* 

"  It  is  understood  and  agreed  by  the  parties  hereto  that  the  said 
ninety  cars  are  to  be  used  by  said  second  party  in  its  regular  busi- 
ness of  transportation  over  its  own  ami  other  railroads  for  the  term 
of  five  years  from  the  date  of  this  eontracl,  which  shall  be  renewed 
on  the  expiration  of  said  five  years  on  like  agreements  and  condi- 
tions as  those  of  this  contract  uj)on  the  request  of  either  of  the 
parties  hereto,  a  written  notice  of  such  request  to  be  given  by  the 
party  making  it  on  the  other  party  not  less  than  one  year  previous 
to  the  expiration  of  said  ^ve  years.  In  consideration  whereof  the 
said  second  party  hereby  promises  and  agiees  — 

"First,  To  pay  the  said  first  party  as  rental  for  the  use  of  each  of 
said  cars  twenty  dollars  for  each  and  every  month  during  the  exist- 
*?nc>s  of  this  eontnct  and  its  renewal,  if  renewe<l ;  said  payments  to 
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be  made  to  laoh  person  on  behalf  of  said  firat  party  as  it  shall 
designate  in  writing  from  time  to  time,  and  nntil  otherwise  so 
ilesignated  to  the  secretary  of  said  first  party;  and  the  receipts 
of  such  payments  of  said  person  so  designated,  or  said  secretaiy  of 
said  first  party,  as  the  case  may  be,  shall  be  the  only  evidence 
of  such  payments  said  first  party  shall  require  of  said  second  party 
therefor. 

^  Second,  In  case  any  of  said  cars  shall  be  destroyed,  or  so  dis- 
mbled  by  accident  or  otherwise  as  to  be  unfit  for  safe  and  proper 
use,  at  any  time  duiing  the  existence  of  this  contract,  or  the  re- 
newed contract,  if  renewed,  the  said  second  party  shull,  at  its  own 
expense,  immediately  replace  such  destroyed  or  disabled  cars  with 
an  equal  number  of  like  cars  of  equally  good  material,  construe 
tion,  and  value,  in  all  respects  as  were  those  so  destroyed  or  disa- 
bled before  the  destruction  or  disabling  of  the  same,  and  shall  have 
said  replacing  cars  numbered,  lettered,  and  marked  as  were  the 
said  destroyed  or  disabled  cars.  Each  and  all  of  said  replacing 
cars  shall  become  and  be  the  property  of  said  party  of  the  first 
part,  the  same  as  were  the  destroyed  or  disabled  cars  they  shall 
have  replaced. 

^' Third,  The  said  second  party  shall,  at  its  own  expense,  main- 
tain and  keep  each  and  all  of  said  ninety  cars  during  the  existence 
of  this  contract  and  its  renewal,  if  renewed,  in  good  repair  and  in 
safe  and  proper  running  order,  and  at  its  own  expense  furnish  all 
the  material  for  and  make  all  renewals  of  said  cars  from  time  to 
time,  as  they  shall  be  needed,  to  put  and  keep  them  in  proper  con- 
dition for  regular  use,  said  material  to  be  in  every  respect  equal  in 
quality  to  the  material  for  like  purposes  originally  used  in  the  con- 
struction of  said  cars,  and  at  the  termination  of  this  contract  or  the 
renewed  contract,  if  renewed,  return  said  cars  to  the  party  of  the 
first  part  in  proper  condition  and  repair  for  the  immediate  and 
active  use  thereof 

"It  being  understood  and  agreed  between  the  parties  to  this 
contract  that  said  second  party  may  and  hereby  reserves  the  priv- 
ilege of  purchasing  said  cars  at  any  time  during  the  existence  of 
this  contract,  or  the  renewal  thereof,  if  renewed,  by  paying,  or 
securing  to  be  paid  to  said  first  party,  to  its  satisfaction,  the  original 
cost  thereof. 

^  It  is  understood  and  agreed  between  the  parties  hereto  that  to 
preserve  the  evidence  of  the  ownership  of  said  cars  in  the  said  first 
party  they  shall  be  severally  marked  or  lettered  as  lbllow\><,  viz. 
^w\  which  shall  be  in  addition  to  any  marking  or  lettering  of  said 
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can  said  second  party  may  make  for  its  convenience.  In  case  the 
^aid  second  party  shall  fail  at  any  time  daring  the  existence  of  this 
contract,  or  tlie  renewed  contract,  if  renewed,  to  promptly  pay  the 
interest  oi  the  principal  of  any  of  its  bonds  or  other  liabilities  when 
the  same  shall  have  respectively  become  due,  the  said  first  party  may, 
if  it  so  elect,  terminate  this  contract  immediately  after  such  default, 
by  wiitten  notice  of  the  president  of  said  first  party  to  the  president 
or  secretary  of  said  second  party,  personally  served  on  said  presi- 
dent or  secretary,  or  sent  to  either  of  them  by  the  United  States 
mail,  and  the  said  second  party  agrees  on  the  service  of  said  written 
notice  as  aforesaid  to  deliver  forthwith  to  said  first  party  the  actual 
possession  as  the  owner  thereof  of  each  and  all  of  said  ninety  cars, 
and  those  with  which  said  second  party  shall  have  replaced  the 
same,  each  and  all  of  which  cars  shall,  on  such  delivery,  be  in  proper 
condition  and  repair  for  the  immediate  and  active  use  thereof. 

**  Thb  Wbstebn  Cab  Company, 

"By  B.  E.  Smith,  Preset. 
<<  Attest: 

**  E.  C.  Smith,  Se(?y. 

"  The  Davenpobt  A  St.  Paul  R.  R  Co., 

"  By  Gbo.  H.  Fbbnch,  PresH. 
**  Attest : 

"  J,  S.  CoNNOB,  8e<fffy 

The  court  appointed  a  receiver,  who  took  charge  of  the  road 
and  said  cars. 

The  Western  Car  Company  filed  an  answer  and  a  cross-bill 
claiming  title  and  right  of  possession  to  the  cars,  and  compen- 
sation for  the  use  of  them  by  the  receiver.  The  Western  Car 
Company  Association  originally  leased  ninety  cars  to  the  rail- 
road company,  and  became  a  corporation  under  the  name  of 
The  Western  Car  Company,  under  a  charter  granted  by  the 
State  of  Delaware.  An  agreed  statement  was  filed  in  the  court 
below,  setting  forth  the  following  facts :  The  cars  were  deliv- 
ered to  the  railroad  company  under  a  conditional  contract  or 
lease  with  the  Western  Car  Company  Association,  betweer 
Feb.  8,  1872,  and  Feb.  15, 1878 ;  $22,179.02  was  paid  for  the 
rent  thereof  prior  to  Oct.  1,  1873,  under  a  similar  lease  or  con- 
tract to  that  of  Oct.  1,  1878 ;  the  Western  Car  Company  was 
formed  at  or  prior  to  Oct.  1,  1873,  and  the  foregoing  contract 
was  executed  between  it  and  the  railroad  company ;  the  words 
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"having  been  the  property  of  the  Western  Car  Company  Asso- 
elation,  and  by  them  del'vered  "  to  the  said  railroad  company, 
mentioned  in  that  contract,  refer  to  the  delivery  above  named, 
and  the  car  company  claims  title  to  and  rent  for  the  cars  under 
the  contract  of  Oct.  1,  1873.  The  trustees  of  the  bondholders 
olaim  title  under  the  mortgage  dated  May  12,  1871,  which  was 
duly  recorded.  The  contract  of  Oct.  1,  1873,  was  never  re- 
corded. The  receiver  has  paid  no  rent  for  the  cars,  and  they 
were  marked  as  stated  in  that  contract. 

The  cars  were  all  in  use  by  the  railroad  company,  and  were 
constantly  passing,  in  and  for  its  business  to  Chicago  and  back, 
on  the  Chicago  and  Northwestern  Railroad,  and  in  carrying 
and  earning  freight  for  the  Davenport  and  St.  Paul  road  up 
to  the  time  of  the  receiver's  appointment.  Some  parties,  in 
a  proceeding  against  the  Chicago  and  Northwestern  Railroad 
Company,  garnished  the  cars,  and  the  court  below  made  an 
order  on  that  company  to  deliver  them  to  the  receiver.  Before 
the  order  was  executed,  the  car  company  applied  to  the  court 
to  direct  a  payment  of  rent  to  them  by  the  receiver.  When 
the  court  refused  to  do  so,  that  company,  through  the  same 
attorneys  who  applied  for  rent,  replevied  fifty-eight  of  the  cars 
fi-om  the  Chicago  and  Northwestern  Railroad  Company  by  writ 
from  the  Circuit  Court  of  the  United  States  for  the  Northern 
District  of  Illinois.  B.  E.  Smith  was,  Oct.  1,  1873,  president 
of  the  car  company,  and  of  the  Davenport  Railway  Construc- 
tion Company,  and  a  stockholder  in  the  Davenport  and  St. 
Paul  Railroad  Company.  At  that  date,  George  H.  French  was 
president  of  the  latter  company,  and  secretary  of  the  Construc- 
tion Company. 

It  was  further  agreed  that  if  the  court  decided  that  the  car 
company  was  entitled  to  the  cars,  the  amount  of  rent  was  to 
be  fixed  by  a  reference  to  such  competent  person  as  the  court 
might  select. 

The  court  found  that  the  said  ninety  cars  leased  by  the  rail- 
road company  from  the  Western  Car  Company,  at  all  times 
had  been  and  then  were  the  property  of  the  latter  company, 
and  that  it  was  entitled  to  the  immediate  possession  thereof. 
The  court  thereupon  adjudged  that  the  complainants'  bill  b€ 
dismissed  as  against  the  car  company. 
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The  court  further  found  that  of  the  said  ninety  cai's  fiftynsix 
had  come  into  the  possession  of  the  car  company  under  and 
by  virtue  of  said  writ  of  replevin ;  that  thirty-four  of  them 
were  then,  and  had  been  since  the  filing  of  the  bill,  in  the 
possession  of  the  receiver  appointed  by  the  court,  but  that  two 
of  them  were  subject  to  the  lien  of  the  deed  of  trust  under 
which  the  complainants  claim.  It  was  adjudged  and  decreed 
that  the  receiver  immediately  surrender  and  deliver  up  unto 
the  car  company  the  remaining  thirty-two  cars. 

It  having  been  stipulated  by  the  parties  that  the  value  of 
the  use  of  the  said  thirty-two  cars,  since  and  while  they  were 
in  the  possession  of  and  in  use  by  the  receiver  of  the  court, 
was  $10  per  car  for  each  month  since  March,  1875,  a  period  of 
twenty-six  months,  it  was  further  adjudged  and  decreed  that 
the  car  company  do  have  and  recover  for  such  use  the  sum  of 
$8,320  ;  and  the  receiver  was  ordered  and  directed  to  pay  over 
the  said  moneys  to  the  said  company. 

Myer  and  Dennison,  tlie  trustees  named  in  the  mortgage, 
thereupon  appealed  to  this  court. 

Sect.  1922  of  the  Revised  Code  of  Iowa  of  1878  is  as  fol- 
lows :  — 

'^  That  no  sale,  contract,  or  lease,  wherein  the  transfer  of  title  or 
ownership  of  personal  property  is  made  to  depend  upon  any  con- 
dition, shall  be  valid  against  any  creditor  or  purchaser  of  the  vendee 
or  lessee  in  actual  possession  obtained  in  pursuance  thereof,  with- 
out notice,  unless  the  same  be  in  writing,  executed  by  the  vendor 
or  lessor,  acknowledged  and  recorded  the  same  as  chattel  mort- 
gages." 

It  is  a  transcript  of  an  act  having  for  its  title  ^^An  Act 
requiring  conditional  sales  of  personal  property  to  be  executed, 
acknowledged,  and  recorded  like  mortgages  of  personal  prop- 
erty, to  be  of  any  validity  as  against  bona  fide  purchasers,  exe- 
cutions, and  attaching  creditors." 

Mr,  Joseph  H.  Choate  and  Mr,  James  Ghrant  for  the  appel- 
lants. 

By  the  true  and  fair  construction  of  its  terms,  the  statute 
of  Iowa  applies  to  this  case.  It  invalidates  the  title  or  right  of 
recoTery  of  the  lessor,  as  against  the  prior  mortgagees,  and 
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makes  their  title  as  creditors  superior  to  that  of  the  actual 
owner. 

.  a.  The  title  of  the  original  act  does  not  control  the  enacting 
clause.  The  latter  is  free  from  all  ambiguity,  and  secures  the 
benefit  of  its  provisions  to  '*  any  creditor."  Potter's  Dwarris 
on  Statutes,  pp.  266-270 ;  Mace  v.  Cadell,  Cowp.  232 ;  Sedg- 
wick, Statutes,  pp.  50-52. 

b.  Although  United  States  v.  New  Orleans  Railroad  ( 1 2  Wall. 
362)  holds  that,  as  a  genei'al  rule  of  equity,  the  mortgagee  in 
such  a  mortgage  must  take  after-acquired  property  cum  onere^ 
the  express  terms  of  this  statute  create  a  clear  exception  to 
that  rule.  United  States  Wind  Engine  Co,  v.  Burlington^  ^a. 
Railway  Co.,  4  Dill.  680. 

c.  The  contract  in  question  conies  directly  within  those 
terms.  It  is  "  a  contract  or  lease  wherein  the  transfer  of  title 
or  ownership  of  personal  property  is  made  to  depend  upon  a 
condition,"  and  the  "  lessee  or  vendee  was  in  actual  possession, 
obtained  in  pursuance  thereof  without  notice"  to  creditors. 

The  condition,  on  which  the  transfer  of  title  is  made  to 
depend,  is  the  payment  of  the  original  cost.  At  any  time 
during  the  lease,  by  performing  this  condition,  the  lessee  is  to 
become  the  owner  of  the  cars. 

The  purposes  of  the  statute  are  to  be  considered.  Like  all 
similar  legislation  which  aims  at  prohibiting  the  separation  of 
the  apparent  or  reputed  title  from  the  real  ownership,  it  is  to 
be  construed  for  the  prevention  of  fraud  upon  creditors  and 
othei'S,  who  rely  upon  the  apparent  ownership,  which  the  pos- 
session and  use  of  chattels  indicate.  Had  an  actual  purchaser 
bought  and  paid  for  the  cars,  there  can  be  no  question  that  his 
title  would  be  sustained  as  against  the  real  owner,  and  the 
statute  expressly  puts  "  any  creditor"  in  the  same  position. 

The  principle  of  such  statutes  is  that  a  divorce  of  the  ap- 
parent ownership,  manifested  by  possession,  from  the  actual 
ownership,  shall  not  avail  as  against  creditors  who  rely  upon 
the  possession. 

In  Twyne's  Case  (3  Co.  87),  it  was  resolved  that  such  stat- 
utes made  against  fraud  must  be  liberally  and  beneficially 
expounded,  and  that  the  whole  instrument  must  be  taken  to- 
gether to  ascertain  its  meaning. 
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The  statute  of  Iowa  does  not  contemplate  a  consummated 
sale  and  purchase,  but  a  contract  or  lease  whereby  the  trans- 
fer of  title  is  made  to  depend  upon  a  condition.  This  exact 
feature  is  found  in  this  contract.  Whenever  the  lessee  pays 
or  secures  the  original  cost  of  the  cara,  they  are  to  be  its 
property.  This  is  an  executory  agreement  binding  on  the 
lessor  during  the  whole  term  of  the  lease.  The  statute  dis- 
penses in  favor  of  creditors  of  the  lessee  with  the  perform- 
ance of  the  condition,  if  the  contract,  as  in  this  case,  be  not 
recorded. 

Leases  wherein  payment  of  rent  to  the  amount  of  a  fixed 
purchase-price  is  stipulated  for  have  frequently  been  held  to 
be  within  the  statute.  Semng-Machine  Company  v.  Holcomb^ 
40  Iowa,  88 ;  Mosdy  v.  Shattuck^  48  id.  540 ;  Lucas  v.  Campbell^ 
88  ni.  447 ;  Latham  v.  Sumner,  89  id.  233 ;  Eervey  v.  Ehode 
Island  Locomotive  Works,  98  U.  S.  664.  The  distinguishing 
feature  of  these  cases  is  that  the  rent  for  which  the  lessee  is 
bound  is  paid  and  received  as  part  of  the  purchase-money,  and 
that  when  he,  by  paying  the  whole  amount,  has  performed  the 
condition  on  which  the  transfer  of  title  is  made  to  depend,  the 
property  becomes  his. 

The  statute  of  Iowa  covers  not  only  that  case,  but  every 
case  where  the  contract  under  which  possession  is  taken  con 
tains  a  condition  on  the  performance  of  which  the  title  is  to 
pass  to  the  party  in  possession,  although  he  may  not  be  bound 
to  perform  the  condition. 

^A  conditional  sale  does  not  require  a  mutual  and  binding 
agreement  of  sale  and  purchase.  It  means  an  agreement  of 
sale,  provided  the  contemplated  purchaser  performs  the  pre- 
scribed condition.  Horn  v.  Baker,  9  East,  215 ;  Strong  v. 
Taylor,  2  Hill  (N.  Y.),  826 ;  Herring  v.  Willard,  2  Sandf. 
(N.  Y.)  418. 

The  court  cannot,  to  palliate  the  supposed  hardships  of  a 
particular  case,  annul  the  express  provisions  of  the  statute  of 
Iowa.  This  it  would  do  if  it  held  that  Myer  and  Dennison 
were  not  ^^  creditors  "  in  the  sense  of  that  statute. 

d.  The  lease  provides  that  the  lessee  may  at  any  time  dur- 
ing its  continuance  become  the  owner  of  the  cars  on  pay- 
ment of  the  original  cost.     Is  not  some  light  shed  upon  this 
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singular  provision  by  the  stipulation  filed  in  the  court  below 
showing  that  the  actual  value  of  the  rent  of  them  was  just  one- 
half  of  that  reserved  by  the  lease  ?  Doubtless,  therefore,  long 
before  the  receiver  took  possession,  the  lessor  had  received  in 
excessive  rent  their  full  original  cost,  and  the  plea  of  hardship 
in  losing  them  wholly  fails. 

Mr.  Robert  G.  Ingersoll  and  Mr.  John  M,  Butler^  contra. 

Mb.  Chief  Justioe  Waits  delivered  the  opinion  of  the 
court. 

We  consider  it  unnecessary  to  decide  in  this  case  whether  a 
lease  of  personal  property  at  a  specified  rent,  with  an  option  in 
the  lessee  to  buy  for  a  fixed  price,  is  in  legal  effect  a  condi- 
tional sale ;  because,  even  if  it  be,  the  decree  below  is  in  our 
opinion  right.  In  Fosdich  v.  Schall  (99  U.  S.  285),  a  case 
which  came  up  from  Illinois,  we  decided  that  such  a  contract 
of  sale,  if  not  recorded  in  accordance  with  the  requirements  of 
the  chattel-mortgage  acts,  was  legal  and  valid  as  between  the 
parties,  and  that  under  a  mortgage  reaching  after-acquired 
property  the  mortgagee  would  take  such  property  subject  to 
all  the  conditions  with  which  it  was  incumbered  when  it  came 
into  the  hands  of  the  mortgagor.  The  statute  we  were  then 
considering  was  as  follows :  — 

"  That  no  mortgage,  trust-deed,  or  other  conveyance  of  personal 
property^  having  the  eiFect  of  a  mortgage  or  lien  upon  such  prop- 
erty, shall  be  valid  as  against  the  rights  and  interests  of  any  third 
person,  unless  possession  thereof  shall  be  delivered  to  and  remain 
with  the  grantee,  or  the  instrument  shall  provide  for  the  possession 
of  the  property  to  remain  with  the  grantor,  and  the  instrument 
is  acknowledged  and  recorded  as  hereinafter  directed ;  and  every 
such  instrument  shall,  for  the  purposes  of  this  not,  be  deemed  a 
chattel  mortgage."    Rev.  Stat.  111.,  1874,  p.  711. 

Under  this  statute  the  courts  of  Illinois  have  uniformly  held 
that  contracts  of  conditional  sale  are  in  effect,  so  far  as  the 
chattel-mortgage  acts  are  concerned,  the  same  as  though  a 
formal  bill  of  sale  had  been  executed  and  a  mortgage  given 
back  to  secure  the  purchase-money.  So  that  the  question  we 
were  then  called  on  to  decide  was  whether  one  holding  as  a 
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mortgagee  of  after-acquired  property  was  a  *^  third  person  " 
within  the  meaning  of  that  law. 

The  statute  of  Iowa  which  is  involved  in  the  present  case  is 
as  follows :  — 

^  That  no  sale,  contract,  or  lease,  wherein  the  transfer  of  title  or 
ownership  of  personal  property  is  made  to  depend  upon  any  con- 
dition, shall  be  valid  against  any  creditor  or  purchaser  of  the 
vendee  or  lessee,  in  actual  possession  obtained  in  pursuance  thereof, 
without  notice,  unless  the  same  be  in  writing,  executed  by  the 
vendor  or  lessor,  acknowledged  and  recorded  the  same  as  chattel 
mortgages."  Code  of  1873,  sect.  1922,  p.  356 ;  Acts  of  Fourteenth 
General  Assembly,  c.  63,  p.  69. 

It  will  thus  be  seen  that  the  statutes  of  the  two  States  are 
substantially  alike,  unless  a  different  meaning  is  given  the 
term  "  third  person,"  used  in  the  one,  from  that  of  "  creditor 
or  purchaser,"  found  in  the  other.  If  these  terms  are  the 
same  in  legal  effect,  the  principal  question  involved  in  this 
case  has  already  been  settled  here. 

In  Fosdick  v.  Schall  we  held  that  a  mortgagee  whose  mort- 
gage embraced  property  to  be  acquired  in  the  future  was  in 
no  sense  a  purchaser  of  such  property.  His  rights  were  not 
granted  after  the  property  was  bought  by  the  mortgagor.  He 
got  nothing  by  this  provision  in  his  mortgage  except  what  the 
mortgagor  himself  had  acquired.  He  paid  nothing  for  his  new 
security.  He  took  as  mortgagee  just  such  title  as  the  mort- 
gagor had  ;  no  more,  no  less.  The  code  of  Iowa,  sect.  1288, 
authorized  mortgages  of  property  afterwards  to  be  acquired, 
and  made  them  as  valid  and  effectual  as  if  the  property  were 
in  possession  at  the  time  of  the  execution  thereof;  but  this 
does  not  change  the  case.  The  question  still  is,  what  property 
has  been  acquired  to  which  the  mortgage  can  attach. 

We  think,  therefore,  that  the  word  "  purchaser "  in  the 
Iowa  statute  gives  the  appellants  no  rights  other  than  those  to 
which  they  would  be  entitled  under  like  circumstances  in 
Illinois. 

Every  mortgagee  is  necessarily  a  creditor.  A  mortgage  is 
in  general  but  an  incident  to  the  debt  it  secures,  and  the 
mortgagee  is  nothing  more  than  a  creditor  secured  by  mort- 
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gi^.  These  appellants  are  mortgagees ;  but,  as  has  just  been 
seen,  tlieir  mortgage  gives  them  no  rights  to  the  property  in 
dispute  against  the  car  company,  the  lessor,  or  conditional 
vendor.  Their  claim  is  only  such  as  belongs  to  creditors  of 
the  railroad  company,  the  lessee,  or  conditional  vendee.  So 
far  as  any  rights  they  have  as  simple  creditors  are  concerned, 
the  railroad  company  could  do  with  the  property  just  what  it 
pleased.  It  might  have  been  surrendered  to  the  car  company 
or  sold  to  another.  The  car  company,  too,  could  have  taken 
possession  under  its  lien,  and  held  against  any  proceeding  these 
creditors  might  afterwards  commence  as  mere  creditors*  Un- 
less a  creditor  is  in  a  condition  to  prevent  the  vendee  from 
controlling  his  property,  he  is  powerless,  and  the  vendor  and 
vendee  may  contract  with  each  other  as  they  please  without 
consulting  him.  It  follows  that  although  the  word  "  creditor" 
appears  in  the  statute,  it  must  have  been  used  with  some  limi- 
tation.  This  makes  it  necessary  to  inquire  what  that  limita 
tion  was. 

The  statute  as  we  now  find  it  is  part  of  the  code  of  Iowa 
adopted  in  1873.  This  code,  like  the  Revised  Statutes  of  the 
United  States,  was  in  reality  only  a  convenient  compilation  or 
codification  of  laws  before  that  time  in  force.  In  the  brief  of 
coimsel  for  the  appellants,  it  is  stated  in  terms  that  the  par- 
ticular section  of  the  code  now  in  question  (sect.  1922)  is 
a  copy  of  chapter  63  of  the  acts  of  the  Fourteenth  General 
Assembly. 

In  relation  to  the  Revised  Statutes  of  the  United  States,  we 
lield,  in  United  States  v.  Bowen  (100  U.  S.  508),  that  "  when 
it  becomes  necessary  to  construe  language  in  the  revision 
which  leaves  a  substantial  doubt  as  to  its  meaning,  the  original 
statute  may  be  resorted  to  for  the  purpose  of  ascertaining  that 
meaning."  The  same  rule  is  applicable  to  the  Iowa  code,  and 
there  is  a  substantial  doubt  here  as  to  what  the  word  ^^  cred 
itor"  means.  Looking  then  to  the  original  act,  we  find  the 
text  the  same  as  the  code ;  but  the  title,  omitted  in  the  codifi- 
cation, is  as  follows:  "  An  Act  requiring  conditional  sales  of 
personal  property  to  be  recorded  like  mortgages  of  personal 
property  to  be  of  any  validity  as  against  bona  fide  purchasers, 
execution  and  attaching  creditors."     In  cases  of  doubt  the  titlf 
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might  always  be  resorted  to  for  tlie  purpose  of  ascertaining  the 
meaning  of  the  body  of  the  act ;  but  especially  is  this  true  in 
States  like  Iowa,  where  the  constitution  provides  that  '*  every 
act  shall  embrace  but  one  subject  and  matters  properly  con^ 
nected  therewith ;  which  subject  shall  be  expressed  in  the  title. 
But  if  any  subject  shall  be  embraced  in  an  act  which  shall  not 
be  expressed  in  the  title,  such  act  shall  be  void  only  as  to  so 
much  thereof  as  shall  not  be  expressed  in  the  title."  Art.  3, 
sect.  29.  This  leaves  no  doubt,  and  clearly  confines  the  opera- 
tion of  the  text  to  such  creditors  as  have  by  suit  perfected  a 
right  to  impeach  the  transaction.  Such  has  always  been  the 
rule  in  respect  to  conveyances  made  to  hinder  and  delay  cred- 
itors. Until  suit  was  commenced,  the  parties  were  at  liberty 
to  deal  as  they  pleased  with  the  property  conveyed,  and  the 
rights  of  creditors  were  determined  by  the  condition  in  which 
the  property  was  when  they  interfered.  It  is  clear,  therefore, 
that  these  appellants,  as  creditors  at  large,  had  acquired  no 
such  special  interest  in  the  property,  when  their  bill  to  fore- 
close their  mortgage  was  filed,  as  would  give  them  the  right  to 
contest  the  validity  of  the  car  company's  title.  As  against 
them,  in  the  condition  they  were,  the  lien  created  by  the  con- 
ditional sale  WHS  to  all  intents  and  purposes  valid  and  subsist- 
ing when  the  receiver,  on  his  appointment,  took  possession  of 
the  property  ;  and  his  possession,  as  we  said  in  Foadick  v. 
SchalU  was  for  the  benefit  of  whomsoever  in  the  end  it  should 
be  found  to  concern.  The  rights  of  the  parties  were  fixed  at 
the  moment  the  property  was  taken  by  the  court  through  its 
receiver  into  its  own  possession.  At  that  time  these  appellants 
were  not  either  execution  or  attaching  creditors.  They  had 
not  then,  neither  have  they  since,  sued  as  any  other  than 
mortgage  creditors  endeavoring  to  enforce  their  mortgage  lien. 
We  conclude,  therefore,  that  the  statute  of  Iowa  has  a  no 
more  extended  operation,  so  far  as  the  circumstances  of  th**s 
case  are  concerned,  than  that  of  Illinois,  and  that  under  our 
former  decision  the  appellants  stand  precisely  where  the  rail- 
road company  would  in  a  controversy  with  its  vendor.  To  our 
minds  it  is  unimportant  that  under  the  railroad  mortgage  laws 
of  Iowa  ^^  the  rolling-stock  and  personal  property  of  the  com- 
pany, properly  belonging  to  the  road  and  appertaining  thereto^ 
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ehall  be  deemed  a  part  of  the  road/'  for  the  purposes  of  a  mort> 
gage.  Such  personal  property  is  still  *'  loose  property,  suscep- 
tible of  separate  ownership  and  separate  liens/'  and  it  is  only 
such  interest  as  "  properly  belongs  "  to  the  company,  that  the 
authorized  mortgage  reaches.  The  evident  purpose  of  the  act 
was  to  do  no  more  than  prevent  confusion  growing  out  of  any 
difference  there  might  be  between  recording  acts  having  refer- 
ence to  personal  property  and  those  affecting  real  estate.  This 
disposes  of  the  principal  question  in  the  case. 

The  money  recovery  below  was  only  for  the  use  of  the  cars 
by  the  receiver  during  the  receivership,  and  the  amount  was 
substantially  agreed  on.  In  other  words,  it  is  in  effect  ad- 
mitted that  the  use  of  the  cars  was  worth  to  the  court  while 
operating  the  road  under  the  trust  created  by  the  appointment 
of  a  receiver,  at  the  instance  of  these  appellants,  just  what  has 
been  decreed.  There  can  be  no  doubt  that  it  is  the  duty  of 
a  court  to  pay  from  the  trust  fund  it  has  in  possession  all  the 
debts  it  incurred  in  its  judicial  capacity  while  administering 
the  trust  assumed,  pending  the  litigation,  in  behalf  of  the  liti- 
gating parties.  The  objection  here  is  not  that  the  fund  in 
hand  did  not  incur  the  debt,  the  payment  of  which  has  been 
ordered,  but  that  the  railroad  company,  while  operating  the 
road  before  the  receivership,  paid  the  car  company  too  large  a 
sum  for  the  use  of  its  cars,  and  that  the  debt  of  the  fund  should 
be  reduced  by  the  amount  of  this  improvident  and  excessive 
payment.  There  is  nothing  in  the  case  as  it  has  been  brought 
here  by  the  appeal  which  will  enable  us  to  determine  whether 
the  car  company  ought  to  contribute  anything  to  the  fund  in 
court  on  this  account  or  not.  It  is  sufficient  for  our  purposes 
on  this  appeal  that  an  authorized  officer  of  the  court  has  in  a 
legitimate  way  charged  the  fund  in  hand  with  the  debt,  the 
payment  of  which  has  been  ordered,  and  that  it  has  not  been 
proved  that  the  car  company  owes  the  railroad  company  for 
over-payments  made  before  the  receivership  was  created. 

It  is  impossible  for  us  to  determine  from  anything  now  here 
whether  the  receiver  is  indebted  to  the  car  company  for  the 
use  of  the  cars  in  question  after  the  decree  below,  or  whether 
the  purchaser  of  the  railroad  property  under  the  mortgage  has 
used  the  cars  pending  the  appeal,  or  that  he  can,  in  this  suit. 
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be  required  to  make  couipeusation  Llierefor.  All  those  ques- 
tions will  properly  come  before  the  court  below  for  determina- 
tion on  the  law  and  the  facts  when  the  case  goes  down. 

Decree  affirmed. 


Railroad  Company  v.  National  Bank. 

1.  The  judgment  in  an  action  brought  hj  the  holder  of  negotiable  paper 
against  the  in^orscrs,  is  not  a  bar  to  his  subsequent  action  against  the 
maker,  who  was  not  notified  of  the  pendency  of  the  first  action. 

2.  An  estoppel  by  judgment  is  equally  conclusive  upon  all  the  parties  to  the 
action  and  their  privies,  and  may  not  be  invoked  or  repudiated  at  the 
pleasure  of  one  of  tliem  as  his  interest  may  require. 

3.  The  transfer  by  indorsement  to  a  creditor  of  negotiable  paper  before 
maturity,  merely  as  security  for  an  antecedent  debt,  although  it  is  without 
his  express  agreement  for  indulgence,  is  not  an  improper  use  of  such  paper, 
and  is  as  much  in  the  usual  course  of  commercial  business  as  its  transfer 
in  payment  of  the  debt.  In  neither  case  is  the  bona  fide  liolder  affected  by 
equities  or  defences  between  prior  parties  of  which  he  had  no  notice. 

4.  The  courts  of  the  United  States  are  not  controlled  by  the  decisions  of  State 
courts  on  questions  of  general  commercial  law.  Sujijl  v.  Tyson  (16  Pet.  1) 
and  Oates  v.  National  Bank  (100  U.  S.  239)  reaffirmed. 

Error  to  the  Circuit  Court  of  the  United  States  for  the 
Southern  District  of  New  York. 

This  was  an  action  by  The  National  Bank  of  the  Repub- 
lic of  New  York  against  The  Brooklyn  City  and  Newtown 
Railroad  Company. 

The  case,  as  made  by  an  agreed  statement  of  facts,  is  this:  — 

The  company,  a  corporation  organized  under  the  laws  of 
New  York,  executed,  at  Brooklyn,  in  that  State,  May  9,  1873, 
its  promissory  note  for  the  sum  of  $5,000,  payable  four  months 
after  date  to  the  order  of  William  V.  LeCount,  its  treasurer, 
at  the  Atlantic  State  Bank  of  Brooklyn.  It  was  indorsed  in 
blank,  first  by  him,  and  then  by  Palmer  &  Co.,  a  firm  com- 
posed of  Thomas  Palmer,  Jr.,  and  Anson  S.  Palmer,  the  for- 
mer being  the  president  and  the  latter  the  financial  agent  of 
the  company,  and  together  owning  the  larger  portion  of  its 
stock.  It  was  made  for  the  purpose  only  of  raisinc;  money 
thereon  for  the  company.     Neither  LeCount  nor  PnlnuM"  &  Co. 
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received  any  consideration  for  their  respective  indorsements* 
The  note  thus  indorsed  was,  with  others,  placed  by  the  com- 
pany in  the  hands  of  Hutchinson  &  Ingersoll,  a  firm  of  note- 
brokers  in  Wall  Street,  for  negotiation  and  sale. 

Prior  to  the  execution  of  the  note  Hutchinson  &  Ingersoll 
had  frequently  borrowed  money  from  the  bank.  They,  how- 
ever, kept  no  account,  and  had  no  transactions  with  it,  other 
than  those  to  which  reference  will  now  be  made. 

In  the  month  of  October,  1872,  the  bank  fii-st  made  them  a 
call  loan  at  seven  per  cent  interest,  of  $25,000,  on  collaterals. 
Subsequently,  in  1873,  it  made  to  them  oth^r  call  loans  on  col- 
laterals, at  the  same  rate  of  interest,  as  follows:  March  11, 
iflo,000;  March  15,  *10,000 ;  April  11,  $10,000;  May  16, 
•10,000;  May  20,  S20,000 ;  May  28,  «1 0,000;  June  4,  *lo,000; 
June  6,  $12,000 ;  June  12,  *10,000  ;  June  19,  $36,000 ;  and 
July  11,  $10,000.  Each  of  these  loans  was  a  separate  one, 
upon  a  particular  and  distinct  lot  of  collaterals.  Hutchinson 
&  Ingersoll  were  in  the  habit  of  borrowing  money  from  vari- 
ous banks  and  from  individuals  or  firms  upon  specific  lots  of 
collaterals. 

The  loan  of  $36,000  on  19th  June,  1873,  was  upon  several 
notes  as  collateral  security,  among  them  the  above-described 
note  for  $5,000,  executed  May  9,  1873.  All  the  loans  by  the 
bank,  prior  to  the  one  of  $36,000,  had  been  paid  off  before 
that  loan  was  made. 

The  loan  of  $10,000  on  11th  July,  1873,  was  upon  the 
following  notes  as  collateral  security :  Two  notes  of  Howes, 
Hyatt,  &  Co.  for  $2,605.98  and  $3,540.1;"),  and  two  of  H.  L. 
Ritch  &  Co.  for  $3,320.17  and  $2,146.92. 

On  the  22d  of  July,  1873,  Howes,  Hyatt,  &  Co.  having 
become  insolvent,  Hutchinson  &  Ingersoll  executed  and  deliv- 
ered to  the  bank,  at  its  request,  antedated  to  June  19.  1873 
(which  was  the  date  of  the  836,000  loan),  a  written  instru- 
ment, whereby  they  agreed  with  the  bank  "  that  all  securities, 
bonds,  stocks,  things  in  action,  or  other  property  or  evidences 
of  property  whatsoever,  which  have  been  or  may  at  any  time 
hereafter  be  deposited  or  left  by  us  or  on  our  account,  with 
said  bank,  whether  specifically  pledged  or  not,  may  be  held  by 
said  bank,  and  shall  be  deemed  to  be  and  are  hereby  pledged 
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• 

as  security  for  the  payment  of  any  and  every  indebtedness, 
liability,  or  engagement  on  our  part,  held  by  said  bank,  and 
that  on  the  non-payment,  when  due  and  payable,  of  any  suir. 
or  sums  of  money  which  have  been  or  may  hereg-fter  be  by 
said  bank  lent,  paid,  or  advanced  to  or  for  the  account  or  use 
of  us,  or  for  which  we  are  or  may  become  in  any  way  liable 
or  indebted  to  said  bank,  the  said  bank,  or  its  president  oi 
cashier,  may  immediately  thereupon,  or  at  any  time  thereafter, 
sell,  &c.,  .  .  .  and  apply  the  net  proceeds  of  sale  to  the  pay- 
ment of  any  sum  or  sums  due  and  payable  from  us  to  said 
bank,  and  hold  any  surplus  of  such  net  proceeds,  together 
with  any  and  all  remaining  securities,  property  or  evidences  of 
property,  then  held  by  said  bank  and  not  sold,  as  security  for 
the  payment  of  any  and  all  other  of  our  then  existing  and 
remaining  liabilities  and  engagements  to  said  bank.'* 

When  that  writing  was  executed,  no  agreement  was  made  ^o 
extend  the  loan,  or  to  refrain  from  calling  it  in. 

The  bank  knew  that  Hutchinson  &  IngersoU  were  note-bro- 
kers, but  until  Aug.  8,  1873,  had  no  knowledge  or  information 
of  the  connection  of  the  Palmers  with  the  railroad  company, 
or  of  the  circumstances  attending  the  making  or  indorse- 
ment of  the  note  in  suit,  or  of  the  purpose  thereof,  or  of  any 
relations,  dealings,  or  communication  between  Hutchinson  & 
IngersoU,  and  the  parties  to  the  note  (except  that  they  knew 
Hutchinson  &  IngersoU  to  be  note-brokers),  or  that  the  note 
was  anything  else  than  ordinary  business  paper,  or  that  there 
was  any  question  as  to  the  right  of  said  Hutchinson  &  Inger- 
soU to  pledge  or  negotiate  it.  Nor  did  the  railroad  company 
know  or  suspect  that  the  firm  had  parted  with  or  hypothecated 
said  note  until  Aug.  15,  1878. 

The  company,  by  reason  of  certain  advances  made  to  its  use, 
by  Hutchinson  &  IngersoU,  became  indebted  to  the  latter,  on 
the  8th  of  August,  1878,  in  the  sum  of  5J600.  On  the  fifteenth 
day  of  August,  1873,  it  tendered  that  sum  to  the  firm,  and  de- 
manded a  return  of  the  $5,000  note.  During  the  same  month 
it  made  a  like  tender  to  the  bank,  and  demanded  the  note. 

The  -f 36,000  loan  was  paid  in  full  out  of  the  collaterals  given 
to  secure  its  payment,  as  they  respectively  matured,  without 
resorting  to  the  note  in  suit,  the  first  payment  of  94,580  being 
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July  22,  1878,  and  the  hist  payment  being  April  4,  1874,  leaT- 
ing  the  85,000  note  in  the  bank's  possession. 

Hutchinson  &  Ingersoll  are  insolvent.  The  collaterals  col- 
lected exceeded  the  $36,000  loan  by  $2,403.61. 

On  the  $10,000  loan  of  July  11,  1878,  there  was  a  balance 
due  the  bank,  Nov.  21,  1876,  of  $6,136.68  after  exhausting  all 
collaterals  in  its  possession  which  had  been  specially  pledged 
to  secure  that  loan,  and  crediting  the  amount,  with  interest 
collected,  of  a  certain  judgment  to  be  now  referred  to. 

In  1874,  the  bank  sued  Palmer  &  Co.,  as  indorsers  upon  the 
note  in  suit,  in  the  Supreme  Court  of  New  York.  The  case 
was  sent  to  a  referee,  who  rendered  judgment  in  favor  of  the 
bank  for  $601,  which  seems  to  be  the  amount  due  from  the 
railroad  company  to  Hutchinson  &  Ingersoll.  That  judgment, 
with  tlu'  costs,  was  satisfied. 

The  present  action  is  by  the  bank  against  the  railroad  com- 
pany to  recover  the  amount  of  the  $5,000  note  executed  by  the 
latter  on  the  9th  of  May,  1873,  and  placed  in  the  hands  of 
Hutchinson  &  Ingersoll  for  sale  for  the  benefit  of  the  company. 
It  was  agreed  that,  if  the  company  is  liable  to  the  bank  upon 
that  note,  the  amount  would  be  as  of  Nov.  21,  1876,  $5,136.68. 

The  court  below  gave  judgment  for  the  bank,  and  the  com* 
pany  sued  out  this  writ. 

Mr,  William  Dorsheimer  for  the  plaintiff  in  error. 

The  matter  is  res  judicata^  for  there  was  a  determination,  by 
the  Supreme  Court  of  New  York,  upon  the  same  subject-mat- 
ter in  a  controversy  between  the  same  parties  or  their  privies. 
It  is  true  that  the  defendants  there  were  not  the  makers  of 
the  note.  Although  makers  and  indorsers  may  have  independ- 
ent interests,  yet  they,  in  this  instance,  are  privies.  The  note 
never  had  any  valid  inception.  The  making  and  indorsing 
were  alike  without  consideration.  Neither  the  maker  nor  the 
indorsers  could  incur  any  liability  on  the  note,  except  such  as 
might  arise  from  the  unauthorized  action  of  Hutchinson  & 
Ingersoll  in  pledging  it  to  the  bank. 

The  term  '^  privies  "  is  not  confined  to  persons  interested  in 
real  estate  (3  Tomlin,  Law  Diet.  218  ;  2  Bouv.  882),  nor  is  it 
true  that  only  the  same  parties,  eo  nommi\  ,Jire  bound  by  a 
judgment.     Or^en  v.  Clark^  5  Den.  (N.  Y.)  497  ;  s.  c.  13  Barb 
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(N.  Y.)  67 ;  Kent  v.  Hudson  River  Railroad  Co.,  22  id.  278 ; 
Taylor  v.  Spader^  48  N.  Y.  664.  The  expression  "  parties  "  is 
not  confined  to  the  parties  to  the  record.  It  includes  all  those 
who  have  a  direct  interest  in  the  subject-matter  of  the  suit. 
Boies  V.  Stanton,  1  Duer  (N.  Y.),  87 ;  EMe  v.  Bingham,  7  Barb. 
(N.  Y.)  494. 

Even  if  the  judgment  be  not  construed  as  res  judicata,  in 
the  strict  sense,  the  bank  is  estopped  from  proceeding  further 
with  this  action.  It  selected  its  own  tribunal,  abided  by  the 
judgment  there  rendered,  and  entered  satisfaction  of  it,  after 
accepting  the  money  which  the  court  determined  to  be  the 
whole  amount  due  upon  the  note.  The  claim  was  extinguished 
by  that  acceptance  and  satisfaction.  Woodworth  v.  Spofford, 
2  McLean,  168 ;  Sedam  v.  Williams,  4  id.  51 ;  King  v.  Hoare^ 
13  Mees.  &  W.  449 ;  Farrell  v.  Hibbard,  3  N.  H.  318. 

This  case  was  tried  upon  similar  pleadings,  and  the  same 
state  of  facts  as  that,  with  the  single  exception  of  the  paper 
signed  July  22,  1873,  which  would  not  have  varied  the  result 
there,  and  in  no  way  strengthens  the  case  here.  It  was  signed 
long  after  both  loans  had  been  made,  was  without  considera- 
tion, and  no  action  was  taken  upon  it.  The  bank  did  not  agree 
to  extend  the  loan,  nor  did  it  refrain  from  calling  it  in.  It 
must  be  conceded  that,  under  the  adjudications  in  New  York, 
the  bank  was  not  in  that  case  entitled  to  recover  moi*e  than 
the  sum  awarded,  unless  it  had  a  lien  upon  all  the  securities  of 
Hutchinson  &  Ingersoll,  which  was  termed  in  the  decision  a 
**  banker's  lien."  Its  relations  with  them  were  not  those  of 
banker  and  customer,  and  such  a  lien  could  not,  therefore, 
attach.  They  were  not  depositors  or  dealers  with  the  plaintifiF, 
and  kept  no  account  there.  In  the  cases  where  the  question 
of  such  a  lien  has  arisen,  the  party  asserting  it  was  a  banker 
quoad  the  person  from  whom  the  security  had  been  acquired. 
In  some  of  them,  the  lien  was  claimed  under  special  circum 
stances,  as  on  a  pledge,  but  no  banker^s  lien  can  arise,  unless 
the  relation  of  banker  and  customer  exists.  The  banker  in 
England  is  the  general  financial  agent  of  the  customer.  Even 
there  the  lien  would  not  apply  to  a  case  like  this,  though  the 
parties  did  actually  occupy  the  legal  relation  of  banker  and 
customer.     Davis  v.  Botvsher,  5  T.  R.  488 ;  Brandas  v.  Bamett^ 
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12  CI.  &  Fin.  787 ;  Joties  v.  Pepperconi,  1  John.  430  ,  Bolland 
T.  Bygrave.  1  Ry.  &  M.  271 ;  In  re  European  Bank^  Agra  Bank 
Claim^  Law  Rep   8  Ch.  41. 

Outside  of  the  question  as  to  the  asserted  specified  lien  of  a 
"  banker  "  the  plaintiff  cannot  recover.  Ocean  Bank  v.  Scott^ 
28  N.  Y.  293;  Clarke  v.  Lawrence,  36  id.  118;  Mc Bride  y. 
Farmers'  Bank,  26  id.  460;  8.  C.  25  Barb.  (N.  Y.)  657;  Van 
Ndmee  v.  Bank  of  Troy,  8  id.  812  ;  West  v.  American  Exchange 
^ani,  44  id.  175 ;  American  Exchange  Bank  v.  Cor  lies,  46  id. 
19 ;  Farrington  v.  Franklin  Bank,  24  id.  559 ;  Neponset  Bank 
Y.  Leland,  5  Mete.  (Mass.)  259;  Story,  Agency,  sect.  881  j 
Commercial  Bank  v.  Marine  Bank,  8  Keyes  (N.  Y.),  837;  Bay 
V.  Coddingtan,  5  Johns.  (N.  Y.)  Ch.  54 ;  8.  c.  20  Johns.  (N.  Y.) 
687. 

These  decisions  all  affirm  this  doctrine,  and  it  may  be  now 
considered  as  the  settled  law  of  the  State  of  New  York. 

The  plaintiff  relied  upon  Swift  v.  Tyson,  16  Pet.  1. 

1.  An  examination  of  that  case  will  show  that  the  acceptance 
sued  upon  was,  with  another,  transferred  in  payment  of  a.  promis- 
sory note,  which  was  given  up  when  they  were  received.  All  that 
was  there  decided  is,  that  an  innocent  third  party  may  acquire 
a  title  to  a  note  if  he  takes  it  in  payment  of  a  pre-existing  debt, 
as  well  as  if  he  makes  an  immediate  advance  upon  it. 

2.  But  conceding,  for  the  purposes  of  the  argument,  that 
a  party  receiving  a  note  as  additional  security  to  an  existing 
claim  takes  it  free  from  the  equities  between  antecedent  parties, 
this  is  not  such  a  case.  The  note  was  given  as  such  security  for 
a  loan,  which  has  been  since  paid.  The  right  of  recovery  cannot 
extend  to  a  subsequent  and  independent  loan  made  upon  differ- 
ent collaterals. 

8.  The  cases  in  the  English  books  relied  upon  below  were 
those  of  continuing  loans  or  balances.  In  other  words,  the 
party  holding  the  notes  had  done,  or  omitted  to  do,  some  act 
on  the  faith  thereof. 

Here  there  was  no  agreement  to  extend  the  second  loan. 

An  examination  of  Swift  v.  Tyson  shows  that  the  point  was 
taken  on  the  argument  that  "  the  acceptance  of  the  bill  of  ex- 
change by  the  defendant  having  been  given  in  New  York,  the 
oontract  was  to  be  regulated  by  the  laws  of  that  State."     The 
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reporter  says :   ^^  This  question  was  not   brought  before  thtf 
court  by  the  certificate  of  division." 

In  the  case  at  bar  the  question  is  clearly  presented.  Inaa- 
much  as  these  parties  are  both  residents  of  New  York,  and  the 
contract  was  made  there,  and  the  plaintiff  resorted  to  her  tri- 
bunals for  the  assertion  of  its  rights,  and  obtained  a  judg- 
ment upon  which  it  received  payment,  and  gave  satisfaction, 
the  case  should  be  determined  by  the  lex  loci  contractuB;  and 
this  court,  it  is  submitted,  should  accept  the  decisions  of  the 
courts  of  that  State  aB  governing  this  case. 

Mr,  Thomas  JET.  Rodman^  contra. 

The  doctrine  in  Swift  v.  Tyson  (16  Pet.  1)  is  explicit  and 
decisive  in  favor  of  the  plaintiff.  It  was  reaffirmed  and  en- 
forced in  McCarty  v.  Roots  (21  How.  482),  and  has  been 
adopted  and  applied  in  the  State  courts.  Quinn  v.  Hard^ 
43  Vt.  375 ;  Russell  v.  Splater,  47  id.  278;  Atkinson  Y.Brooks, 
26  id.  569 ;  Fisher  v.  Fisher,  98  Mass.  303  ;  Stoddard  v.  Kinir 
ball,  6  Gush.  (Mass.)  469 ;  Roberts  v.  Hall,  37  Conn.  205 ;  Bank 
of  Republic  v.  Carrinffton,  6  R.  I.  515 ;  Williams  v.  Little,  11 
N.  H.  66  ;  Boioman  v.  Millison,  58  111.  36 ;  Manning  v.  McClure, 
36  id.  490 ;  Payne  v.  Bensley,  8  Cal.  260 ;  Oiovanovich  v.  Citi' 
zens'  Bank^  26  La.  Ann.  15  ;  Smith  v.  Isaacs,  23  id.  454  ;  Allaire 
V.  Hartshome,  21  N.  J.  L.  665  ;  Armour  v.  McMichael,  36  id.  92; 
Maitland  v.  Citizens*  National  Bank  of  Baltimore,  40  Md.  640 ; 
Robins  v.  Lair,  31  Iowa,  9 ;  Bonaud  v.  Genesi,  42  Ga.  689. 

If  the  pledge  of  June  19,  1873,  had  not  been  made,  the 
pl.iintiff,  organized  and  doing  business  as  a  national  banking 
association,  would  have  had  the  right  to  hold  the  note  in  suit 
for  the  deficiency  on  the  second  loan.  Hutchinson  &  IngersoU 
were  in  the  habit  of  borrowing  money  of  the  plaintiff  on  col- 
laterals. A  banker  has  a  lien  for  a  general  balance  (^In  re 
European  Bank,  Agra  Bank  Claim,  Law  Rep.  8  Ch.  41),  and 
it  is  not  excluded  by  a  special  contract,  unless  the  latter  be 
inconsistent  therewith. 

The  defence  of  a  former  recovery  is  not  tenable.  The  judg- 
ment was  not  rendered  in  a  suit  between  the  same  parties,  and 
there  is  no  privity  between  maker  and  indorser  to  which  the 
doctrine  of  estoppel  applies.  Bigelow,  Estoppel,  76.  A  judgment 
against  the  indorser  of  a  note  does  not  discharge  the  maker. 
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JBussell  ^  JErmn  Manuf,  Co.  v.  Carpenter^  5  Hun  (N.  Y.),  162; 
Pritehard  v.  Hitchcock^  6  Man.  &  6.  151. 

The  plaintiff's  claim  was  not  satisfied  by  the  payment  of  the 
judgment  against  the  indorsers  for  a  part  of  the  debt.  Part 
payment  by,  and  release  of,  the  indorser  does  not  discharge  the 
maker.  Story,  Promissory  Notes,  sect.  422,  note  2;  Oommereial 
Bank  ▼.  Oumningham,  24  Pick.  (Mass.)  270. 


Mb.  Justice  Hablak,  after  stating  the  facts,  delivered  the 
opinion  of  the  court. 

The  first  proposition  of  the  plaintiff  in  error  is  that  there  has 
beer,  a  final  determination  by  a  court  of  competent  jurisdiction, 
between  the  same  parties  or  their  privies,  upon  the  same  subject- 
matter  as  that  hei*e  in  controversy.  This  contention  rests  upon 
the  judgment  of  the  Supreme  Court  of  New  York,  in  the  action 
instituted  by  the  bank  against  Palmer  &  Co.,  as  the  indorsers 
of  the  note  in  suit. 

The  judgment  in  the  State  court  clearly  constitutes  no  bar  to 
the  present  action.  Personal  judgments  bind  only  parties  and 
their  privies.  The  railroad  company  was  not  a  party  to  the 
separate  action  against  Palmer  &  Co.,  nor  did  it  receive  notice 
from  the  latter  of  the  pendency  of  that  suit.  It  was,  therefore, 
in  no  manner  affected  by  the  judgment.  Had  the  company 
received  such  notice  in  due  time,  it  would,  perhaps,  although 
not  technically  a  party  to  the  record,  have  been  estopped,  at 
least  as  between  it  and  its  accommodation  indorsers,  from  say- 
ing that  the  latter  were  not  bound  to  pay  the  judgment,  if 
obtained  without  fraud  or  collusion.  Being,  however,  an  entire 
stranger  to  the  record,  it  had  no  opportunity  or  right,  in  that 
proceeding,  to  controvert  the  claim  of  the  bank,  to  control  the 
defence,  to  introduce  or  cross-examine  witnesses,  or  to  prosecute 
a  writ  of  error  to  the  judgment. 

If,  in  the  action  against  Palmer  &  Co.,  the  bank  had  obtained 
judgment  for  the  full  amount  of  the  note,  and,  being  unable  to 
collect  it,  had  sued  the  railroad  company,  the  latter  would  not 
have  been  precluded  by  the  judgment  in  that  action,  to  which 
it  was  not  a  party,  and  of  the  pendency  of  which  it  had  not  been 
notified,  from  asserting  any  defence  it  might  have  against  the 
note.     This  being  so,  it  results  that  the  company  cannot  plead 
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the  judgment  in  the  State  court  as  a  bar  to  this  action.  An 
estoppel,  arising  out  of  the  judgment  of  a  court  of  competent 
jurisdiction,  is  equally  conclusive  upon  all  the  parties  to  the 
action  and  their  privies.  It  may  not  be  invoked  or  repudiated 
at  the  pleasure  of  one  of  the  parties,  as  his  interest  may  happen 
to  require. 

The  liability  of  the  maker  and  indorsers  was  not  joint,  but 
several,  and,  therefore,  a  judgment  in  an  action  against  the 
indorsers,  upon  the  contract  of  indorsement,  could  not  bar  a 
separate  action  by  the  bank  against  the  maker,  —  certainly  not, 
where  the  maker  was  without  notice  from  the  indorsers  of  the 
pendency  of  the  action  against  them. 

The  next  proposition  involves  the  right  of  the  railroad  com- 
pany to  show,  as  against  the  bank,  that  the  note  was  exeOuted 
and  delivered  to  Hutchinson  &  IngersoU  for  the  purpose  only 
of  raising  money  upon  it  for  the  company,  and  that,  conse- 
quently, they  had  no  authority  to  pledge  it  as  collateral  secu- 
rity for  their  own  indebtedness  to  the  bank.  It  will  have  been 
observed,  from  the  statement  of  facts,  that  the  note  in  suit 
was  among  those  pledged  to  the  bank  as  security  for  the  call 
loan  of  $36,000,  made  June  19,  1873  ;  that  Howes,  Hyatt,  & 
Co.,  whose  notes  had  been  pledged  as  security  for  the  call  loan 
of  f  10,000,  made  June  19,  1873,  having  become  insolvent, 
Hutchinson  &  IngersoU,  July  22,  1873,  at  the  request  of  the 
bank,  executed  the  writing,  dated  June  19, 1873,  whereby  they 
pledged  all  securities,  bonds,  stocks,  things  in  action,  or  other 
property  theretofore  deposited  with  the  bank,  whether  specifi- 
cally or  not,  as  security  for  the  payment  of  any  and  every 
indebtedness,  liability,  or  engagement  held  by  the  bank,  for 
which  they  were,  or  should  become,  in  any  way  liable.  Al- 
though, therefore,  the  call  loan  of  $36,000  was  extinguished, 
without  resorting  to  the  note  in  suit,  that  note,  under  the 
agreement  made  July  22,  1873,  stood  pledged  as  collateral 
security,  also,  for  the  $10,000  call  loan  of  July  11,  1873. 

The  bank,  we  have  seen,  received  the  note,  before  its  matu- 
rity, indorsed  in  blank,  without  any  express  agreement  to  give 
time,  but  without  notice  that  it  was  other  than  ordinary  busi- 
ness paper,  or  that  there  was  any  defence  thereto,  and  in  igno- 
rance of  the  purposes   for  which  it  had  been  executed  and 
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delivered  lo  Hutchinson  &,  Ingersoll.  Did  the  bank,  under 
thej^e  circumstances,  become  a  holder  for  vahie,  and  as  such 
enlitled,  according  to  the  recognized  principles  of  commercial 
law,  to  be  protected  against  the  equities  or  defences  which  the 
railroad  company  may  have  against  the  other  parties  to  the 
note  ? 

This  question  was  carefully  considered,  though,  perhaps,  it 
was  not  absolutely  necessary  to  be  determined,  in  Swift  v.  T^/son^ 
16  Pet.  1.  After  stating  that  the  law  respecting  negotiable  instru- 
ments W418  not  the  law  of  a  single  country  only,  but  of  the  com- 
mercial world,  the  court,  speaking  by  Mr.  Justice  Story,  said: 
*- And  we  have  no  hesitation  in  saying  that  a  pre-existing  debt 
does  constitute  a  valuable  consideration  in  the  sense  of  the  gen- 
eral i-ule  already  stated  as  appUcable  to  negotiable  instruments. 
Assuming  it  to  be  true  (which,  however,  may  well  admit  of 
some  doubt  from  the  generality  of  the  language)  that  the  holder 
of  a  negotiable  instrument  is  unaffected  with  the  equities 
between  antecedent  parties,  of  which  he  has  no  notice,  only 
where  he  receives  it  in  the  usual  course  of  trade  and  business 
cor  a  valuable  consideration,  before  it  becomes  due,  we  are 
prepared  to  say  that  receiving  it  in  payment  of  or  as  security 
for  a  pre-existing  debt  is  according  to  the  known  usual  course 
of  trade  and  business.  And  why,  upon  principle,"  continued 
the  court,  *>'  should  not  a  pre-existing  debt  be  deemed  such  a 
valuable  consideration  ?  It  is  for  the  benefit  and  convenience 
of  the  commercial  world  to  give  as  wide  an  extent  as  practicable 
to  the  credit  and  circulation  of  negotiable  paper,  that  it  may 
pass  not  only  as  security  for  new  purchases  and  advances,  made 
apon  the  transfer  thereof,  but  also  in  payment  of  and  as  secu- 
rity for  pre-existing  debts.  The  creditor  is  thereby  enabled  to 
realize  or  to  secure  his  debt,  and  thus  may  safely  give  a  pro- 
longed credit,  or  forbear  from  taking  any  legal  steps  to  enforce 
his  rights.  The  debtor,  also,  has  the  advantage  of  making  his 
D^otiable  securities  of,  equivalent  value  to  cash.  But  establish 
the  opposite  conclusion,  that  negotiable  paper  cannot  be  applied 
in  payment  of  or  as  security  for  pre-existing  debts,  without 
letting  in  all  the  equities  between  the  original  and  antecedent 
parties,  and  the  value  and  circulation  of  such  securities  must  be 
eflsentially  diminished,  and  the  debtor  driven  to  the  embarrass- 
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ment  of  making  a  sale  thereof,  often  at  a  ruinous  discount,  to 
some  third  person,  and  then  by  circuity  to  apply  the  proceeds 
to  the  payment  of  his  debts.  What,  indeed,  upon  such  a  doc- 
trine would  become  of  that  large  class  of  cases  where  new  notes 
are  given  by  the  same  or  by  other  parties,  by  way  of  renewal 
or  security  to  banks,  in  lieu  of  old  securities  discounted  by  them 
which  have  arrived  at  maturity  ?  Probably  more  than  one-half 
of  all  bank  transactions  in  our  country,  as  well  as  those  of  other 
countries,  are  of  this  nature.  The  doctrine  would  strike  a  fatal 
blow  at  all  discounts  of  negotiable  securities  for  pre-existing 
debts." 

After  a  review  of  the  £nglish  cases,  the  court  proceeded : 
"They  directly  establish  that  a  bona  fde  holder,  taking  a 
negotiable  note  in  payment  of  or  as  security  for  a  pre-exist- 
ing debt,  is  a  holder  for  a  valuable  consideration,  entitled  to 
protection  against  all  the  equities  between  the  antecedent 
parties." 

The  opinion  in  that  case  has  been  the  subject  of  criticism  L 
some  courts,  because  it  seemed  to  go  beyond  the  precise  point 
necessary  to  be  decided,  when  declaring  that  the  bona  fide 
holder  of  a  negotiable  note,  taken  as  collateral  security  for  an 
antecedent  debt,  was  protected  against  equities  existing  between 
the  original  or  antecedent  parties.  The  brief  dissent  of  Mr. 
Justice  Catron  was  solely  upon  that  ground,  which  renders  it 
quite  certain  that  the  whole  court  was  aware  of  the  extent  to 
which  the  opinion  carried  the  doctrines  of  the  commercial  law 
upon  the  subject  of  negotiable  instruments  transferred  or  deliv- 
ered as  security  for  antecedent  indebtedness.  In  the  judgment 
of  this  court,  as  then  constituted  (Mr.  Justice  Catron  alone 
excepted),  the  holder  of  a  negotiable  instrument,  received 
before  maturity,  and  without  notice  of  any  defence  thereto,  is 
unaifected  by  the  equities  or  defences  of  antecedent  parties, 
equally  whether  the  note  is  taken  as  collateral  security  for  or 
in  payment  of  previous  indebtedness.  And  we  understand  the 
case  of  McCarty  v.  Root%  (21  How.  432)  to  affirm  Swift  v. 
Ty%ony  upon  the  point  now  under  consideration.  It  was  there 
said :  '-^  Nor  does  the  fact  that  the  bills  were  assigned  to  the 
plaintiff  as  collateral  security  for  a  pre-existing  debt  impair 
the  plaintiff's  right  to  recover."  p.  488.     **  The  delivery  of  the 
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bills  to  the  plaintiff  as  collateral  security  for  a  pre-existing 
debt  under  the  decision  of  Swift  v.  Tyson^  was  legal."  p.  489. 

It  may  be  remarked  in  this  connection  that  the  courts  hold- 
ing a  different  rule  have  uniformly  referred  to  an  opinion  of 
Chancellor  Kent  in  Bay  v.  Coddington  (5  Johns.  (N.  Y.)  Ch. 
54),  reaflSrmed  in  Coddington  v.  Bay^  20  Johns.  (N.  Y.)  687. 
There  is,  however,  some  reason  to  believe  that  the  views  of 
that  eminent  jurist  were  subsequently  modified.  In  the  later 
editions  of  his  Commentaries  (vol.  iii.  p.  81,  note  6),  prepared 
by  himself,  reference  is  made  to  Stalker  v.  McDonald  (6  Hill 
(N.  Y.),  98),  in  which,  the  principles  asserted  in  Bay  v.  Cod- 
dington were  re-examined  and  maintained  in  an  elaborate  opin- 
ion by  Chancellor  Walworth,  who  took  occasion  to  say  that 
the  opinion  in  Swift  v.  TyBon  was  not  correct  in  declaring  that 
a  pre-existing  debt  was,  of  itself,  and  without  other  circum- 
stances, a  sufficient  consideration  to  entitle  the  bona  fide  holder, 
without  notice,  to  recover  on  the  note,  when  it  might  not,  as 
between  the  original  parties,  be  valid.  But  Chancellor  Kent 
adds :  "  Mr.  Justice  Story,  on  Promissory  Notes,  p.  215,  note  1, 
repeats  and  sustains  the  decision  in  Swift  v.  Tyson^  and  I  am 
inclined  to  concur  in  that  decision  as  the  plainer  and  bettei 
doctrine."  Of  course  it  did  not  escape  his  attention  that  the 
court  in  Swift  v.  Tyson  declared  the  equities  of  prior  parties  to 
be  shut  out  as  well  when  the  note  was  merely  pledged  as  col- 
lateral security  for  a  pre-existing  debt,  as  when  transferred  in 
payment  or  extinguishment  of  such  debt. 

According  to  the  very  general  concurrence  of  judicial  author- 
ity in  this  country  as  well  as  elsewhere,  it  may  be  regarded  as 
settled  in  commercial  jurisprudence  —  there  being  no  statutory 
regulations  to  the  contrary  —  that  where  negotiable  paper  is 
received  in  payment  of  an  antecedent  debt;  or  where  it  is 
transferred,  by  indorsement,  as  collateral  security  for  a  debt 
created,  or  a  purchase  made,  at  the  time  of  transfer ;  or  the 
transfer  is  to  secure  a  debt,  not  due,  under  an  agreement  ex- 
press or  to  be  clearly  implied  from  the  circumstances,  that  the 
collection  of  the  principal  debt  is  to  be  postponed  or  delayed 
until  the  collateral  matured ;  or  where  time  is  agreed  to  be 
given  and  is  actually  given  upon  a  debt  overdue,  in  considera- 
tion of  the  transfer  of  negotiable  paper  as  collateral  security 
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therefor ;  or  where  the  transferred  note  takes  the  place  of  other 
paper  previously  pledged  as  collateral  security  for  a  debt,  either 
at  the  time  such  debt  was  contracted  or  before  it  became  due, 
—  in  each  of  these  cases  the  holder  who  takes  the  transferred 
paper,  before  its  maturity,  and  without  notice,  actual  or  other- 
wise, of  any  defence  thereto,  is  held  to  have  received  it  in  due 
course  of  business,  and,  in  the  sense  of  the  commercial  law, 
becomes  a  holder  for  value,  entitled  to  enforce  payment,  with- 
out regard  to  any  equity  or  defence  which  exists  between  prior 
parties  to  such  paper. 

Upon  these  propositions  there  seems  at  this  day  to  be  no 
substantial  conflict  of  authority.  But  there  is  such  conflict 
where  the  note  is  transferred  as  collateral  security  merely^ 
without  other  circumstances,  for  a  debt  previously  created. 
One  of  the  grounds  upon  which  some  courts  of  high  authority 
refuse,  in  such  cases,  to  apply  the  rule  announced  in  Sw\ft  v. 
T'y%on  is,  that  transactions  of  that  kind  are  not  in  the  usual 
and  ordinary  course  of  commercial  dealings.  But  this  objec- 
tion is  not  sustained  by  the  recognized  usages  of  the  commer- 
cial world,  nor,  as  we  think,  by  sound  reason.  The  transfer 
of  negotiable  paper  as  security  for  antecedent  debts  constitutes 
a  material  and  an  increasing  portion  of  the  commerce  of  the 
country.  Such  transactions  have  become  very  common  in 
financial  circles.  They  have  grown  out  of  the  necessities  of 
business,  and,  in  these  days  of  great  commercial  activity,  they 
contribute  largely  to  the  benelit  and  convenience  both  of  debt- 
ors and  creditors.  Mr.  Parsons,  in  his  treatise  on  the  Law 
of  Promissory  Notes  and  Bills  of  Exchange,  discusses  the  gen- 
eral question  of  the  transfer  of  negotiable  paper  under  three 
aspects,  —  one,  where  the  paper  is  received  as  collateral  secu- 
rity for  antecedent  debts.  We  concur  with  the  author,  "  that, 
when  the  principles  of  the  law  merchant  have  established 
more  firmly  and  unreservedly  their  control  and  their  protec- 
tion over  the  instruments  of  the  merchant,  all  of  these  trans- 
fers (not  a£Eected  by  peculiar  circumstances)  will  be  held  to  be 
regular,  and  to  rest  upon  a  valid  consideration.'*  1  Parsons, 
Notes  and  Bills  (2d  ed.),  218. 

Another  ground  upon  which  some  courts  have  declined  to 
aanction  the  rule  announced  in  Swift  v.  Ty^on  is,  that  upon  the 
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transfer  of  negotiable  paper  merely  as  collateral  security  for  an 
antecedent  debt  nothing  is  surrendered  by  the  indorsee,  —  that 
to  permit  tlie  equities  between  prior  parties  to  prevail  deprives 
him  of  no  right  or  advantage  enjoyed  at  the  time  of  transfer, 
imposes  upon  him  no  additional  burdens,  and  subjects  him  to 
no  iidditional  inconveniences. 

This  may  be  true  in  some,  but  it  is  not  true  in  most  cases, 
nor,  in  our  opinion,  is  it  ever  true  when  the  note,  upon  its 
delivery  to  the  ti*ansferee,  is  in  such  form  as  to  make  him  a 
party  to  the  instrument,  and  impose  upon  him  the  duties 
which,  according  to  the  commercial  law,  must  be  discharged 
by  the  holder  of  negotiable  paper  in  order  to  fix  liability  upon 
the  indorser. 

The  bank  did  not  take  the  note  in  suit  as  a  mere  agent  to 
receive  the  amount  due  when  it  suited  the  convenience  of  the 
debtor  to  make  payment.  It  received  the  note  under  an  obli- 
gation imposed  by  the  commercial  law,  to  present  it  for  pay- 
ment, and  give  notice  of  non-payment,  in  the  mode  prescribed 
by  the  settled  rules  of  that  law.  We  are  of  opinion  that  the 
undertaking  of  the  bank  to  fix  the  liability  of  prior  parties,  by 
due  presentation  for  payment  and  due  .notice  in  case  of  non- 
payment, —  an  undertaking  necessarily  implied  by  becoming  a 
party  to  the  instrument,  —  was  a  sufficient  consideration  to 
protect  it  against  equities  existing  between  the  other  parties, 
of  which  it  had  no  notice.  It  assumed  the  duties  and  respon- 
sibilities of  a  holder  for  value,  and  should  have  the  rights  and 
privileges  pertaining  to  that  position.  The  correctness  of  this 
rule  is  apparent  in  cases  like  the  one  now  before  us.  The  note 
in  suit  was  negotiable  in  form,  and  was  delivered  by  the  maker 
for  the  purpose  of  being  negotiated.  Had  it  been  regularly 
discounted  by  the  bank,  at  any  time  before  maturity,  and  the 
proceeds  either  placed  to  the  credit  of  Hutchinson  &  Ingersoll, 
or  applied  directly  to  the  discharge,  pro  tanto^  of  any  one  of 
the  call  loans  previously  made  to  them,  it  would  not  be  doubted 
that  the  bank  would  be  protected  against  the  equities  of  prior 
parties.  Instead  of  procuring  its  formal  discount,  Hutchinson 
&  Ingersoll  used  it  to  secure  the  ultimate  payment  of  their 
own  debt  to  the  bank.  At  the  time  the  written  agreement  of 
July  22,  1873,  was  executed,  by  which  this  note,  with  others, 
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was  pledged  as  security  for  any  debt  then  or  thereafter  held 
against  them,  the  bank  had  the  right  to  call  in  the  $10,000 
loan,  that  is,  to  require  immediate  payment.  The  securities 
upon  which  that  loan  rested  had  become,  in  part,  worthless, 
and  it  is  evident  that  but  for  the  deposit  of  additional  collat- 
eral securities  the  bank  would  have  called  in  the  loan,  or 
resorted  to  its  rightful  legal  remedies  for  the  enforcement  of 
payment.  It  was,  under  the  circumstances,  the  duty  of  the 
debtors  to  make  such  payment,  or  to  secure  the  debt.  It  was 
important  to  them,  and  was  in  the  usual  course  of  commercial 
transactions,  to  furnish  such  security.  If  the  bank  was  deceived 
as  to  the  real  ownership  of  the  paper,  or  as  to  the  purposes  of 
its  execution  and  delivery  to  Hutchinson  &  Ingersoll,  it  was 
because  the  railroad  company  intrusted  it  to  those  parties  in  a 
form  which  indicated  that  the  latter  were  its  rightful  holders 
and  owners,  with  absolute  power  to  dispose  of  it  for  any  pur- 
pose they  saw  proper. 

Our  conclusion,  therefore,  is  that  the  transfer,  before  matu- 
rity, of  negotiable  paper,  as  security  for  an  antecedent  debt 
merely,  without  other  circumstances,  if  the  paper  be  so  indorsed 
that  the  holder  becomes  a  party  to  the  instrument,  although 
the  transfer  is  without  express  agreement  by  the  creditor  for 
indulgence,  is  not  an  improper  use  of  such  paper,  and  is  as 
much  in  the  usaal  course  of  commercial  business  as  its  trans- 
fer in  payment  of  such  debt.  In  either  case,  the  bona  fidt 
holder  is  unaffected  by  equities  or  defences  between  prior  par- 
ties, of  which  he  had  no  notice.  This  conclusion  is  abundantly 
sustained  by  authority.  A  different  determination  by  this  court 
would,  we  apprehend,  greatly  surprise  both  the  legal  profession 
and  the  commercial  world.  See  Bigelow's  Bills  and  Notes, 
602  et  9eq, ;  1  Daniel,  Neg.  Inst.  (2d  ed.)  c.  26,  sects.  820-^33  ; 
Story,  Promissory  Notes,  sects.  186,  195  (7th  ed.),  by  Thorn 
dyke;  1  Parsons,  Notes  and  Bills  (2d  ed.),  218,  sect.  4,  c.  6; 
and  Redfield  &  Bigelow's  Leading  Cases  upon  Bills  of  Ex- 
change and  Promissory  Notes,  where  the  authorities  are  cited 
by  the  authors. 

It  is,  however,  insisted  that,  by  the  course  of  judicial  deci- 
sion in  New  York,  negotiable  paper  transferred  merely  as  collate 
«ral  seonrity  for  an  anteoedent  debt,  is  sabject  to  the  equitiee 
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of  prior  parties  existing  at  the  time  of  transfer ;  that  the  bank 
being  located  in  New  York,  and  the  other  parties  being  citi- 
zens of  the  same  State,  and  the  contract  having  been  thera 
made,  this  court  is  bound  to  accept  and  follow  the  decision 
of  the  State  court,  whether  it  meets  our  approval  or  not.  This 
contention  rests  upon  the  provision  of  the  statute  which  de- 
clares that  ^^  the  laws  of  the  several  States,  except  where  the 
Constitution,  treaties,  or  statutes  of  the  United  States  other- 
wise require  or  provide,  shall  be  regarded  as  rules  of  decision  in 
trials  at  common  law,  in  the  courts  of  the  United  States,  in 
cases  where  they  apply." 

It  is  undoubtedly  true  that  if  we  should  apply  to  this  case 
the  principles  announced  in  the  highest  court  of  the  State  of 
New  York,  a  different  conclusion  would  have  been  reached 
from  that  already  announced.  That  learned  court  has  held 
that  the  holder  of  negotiable  paper  transferred  merely  as  coUat 
eral  security  for  an  antecedent  debt,  nothing  more,  is  not  a 
holder  for  value,  within  those  rules  of  commercial  law  which 
protect  such  paper  against  the  equities  of  prior  parties. 

The  question  here  presented  is  concluded  by  our  former  deci- 
sions. 

We  remark,  at  the  outset,  that  the  section  of  the  statute  of 
the  United  States  already  quoted  is  the  same  as  the  thirty- 
fourth  section  of  the  original  Judiciary  Act. 

In  Swift  V.  Tf/Hon  (^supra)^  the  contention  was  that  this  court 
was  obliged  to  follow  the  decisions  of  the  State  courts  in  all 
cases  where  they  apply.  But  this  court  said :  ^^  In  order  to 
maintain  the  argument,  it  is  essential,  therefore,  to  hold  that 
the  word  ^  laws '  in  this  section  includes  within  the  scope  of  its 
meaning  the  decisions  of  the  local  tribunals.  In  the  ordinary 
use  of  language  it  will  hardly  be  contended  that  the  deci- 
sions of  courts  constitute  laws.  They  are,  at  most,  only  evi- 
dence of  what  the  laws  are,  and  are  not  of  themselves  laws. 
They  are  often  re-examined,  reversed,  and  qualified  by  the 
courts  themselves,  whenever  they  are  found  to  be  either  defec- 
tive, or  ill-founded,  or  otherwise  incorrect.  The  laws  of  a  State 
are  more  usually  understood  to  mean  the  rules  and  enactments 
promulgated  by  the  legislative  authority  thereof,  or  long-estab- 
lished local  customs  having  the  force  of  laws.     In  all  the  van- 
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ous  cases  which  have  hitlLerto  come  before  us  for  decision  this 
court  have  nniformlj'  supposed  that  the  true  interpretation  of 
the  thirty-fourth  section  limited  its  application  to  State  laws 
strictly  local ;  that  is  to  say,  to  the  positive  statutes  of  the 
State,  and  the  construction  thereof  adopted  by  the  local  tri- 
bunals, and  to  rights  and  titles  to  things  having  a  permanent 
locality,  such  as  the  rights  and  titles  to  real  estate,  and  other 
matters  immovable  and  intra-territorial  in  their  nature  and 
character.  It  has  never  been  supposed  by  us  that  the  section 
did  apply,  or  was  designed  to  apply,  to  questions  of  a  more 
general  nature,  not  at  all  dependent  upon  local  statutes  or  local 
usages  of  a  fixed  and  permanent  operation  :  as,  for  example,  to 
the  construction  of  ordinary  contracts  or  other  written  instru- 
ments, and  especially  to  questions  of  general  commercial  law, 
where  the  State  tribunals  are  called  upon  to  perform  the  like 
functions  as  ourselves;  that  is,  to  ascertain  upon  general  rea- 
soning and  legal  analogies  what  is  the  true  exposition  of  the 
contract  or  instrument,  or  what  is  the  just  rule  furnished  by 
the  principles  of  commercial  law  to  govern  the  case.  And  we 
have  not  now  the  slightest  difficulty  in  holding  that  this  sec- 
tion, upon  its  true  intendment  and  construction,  is  strictly  lim- 
ited to  local  statutes  and  local  usages  of  the  character  before 
stated,  and  does  not  extend  to  contracts  and  other  instruments 
of  a  commerial  nature,  the  true  interpretation  and  effect 
whereof  are  to  be  sought,  not  in  the  decisions  of  the  local  tribu- 
nals, but  in  the  general  principles  and  doctrines  of  commercial 
jurisprudence.  Undoubtedly,  the  decisions  of  the  local  tribu- 
nals upon  such  subjects  are  entitled  to  and  will  receive  the 
most  deliberate  attention  and  respect  of  this  court ;  but  they 
cannot  furnish  positive  rules,  or  conclusive  authority,  by  which 
our  own  judgments  are  to  be  bound  up  and  governed." 

In  Carpenter  v.  2%6  Providence  Washington  Insurance  Co. 
(16  Pet.  495),  decided  at  the  same  term  with  Swift  v.  Ih/son^  it 
was  necessary  to  determine  certain  questions  in  the  law  of  insur- 
ance. The  court  said :  "  The  questions  under  our  considera- 
tion are  questions  of  general  commercial  law,  and  depend  upon 
the  construction  of  a  contract  of  insurance  which  is  by  no 
means  local  in  its  character,  or  regulated  by  any  local  policy  or 
customs.     Whatever  respect,  therefore,  the  decisions  of  State 
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tribunals  may  have  on  such  a  subject,  and  they  certainly  are 
entitled  to  great  respect,  they  cannot  conclude  the  judgment 
of  this  court.  On  the  contrary,  we  are  bound  to  interpret  this 
instrument  according  to  our  own  opinion  of  its  true  intent  and 
objects,  aided  by  all  the  lights  which  can  be  obtained  from  all 
external  sources  whatsoever ;  and  if  the  result  to  which  we 
have  arrived  differs  from  these  learned  State  courts,  we  may 
r^ret  it,  but  it  cannot  be  permitted  to  alter  our  judgment." 

In  Oates  v.  National  Bank  (100  U.  S.  239),  we  had  before 
us  the  precise  question  now  under  consideration.  That  was  an 
action  by  a  national  bank,  located  in  Alabama,  against  a  citizen 
of  that  State,  upon  a  promissory  note  there  executed  and  nego- 
tiated. It  was  contended  that  the  decision  of  the  Supreme 
Court  of  Alabama  should  be  accepted  as  the  law  governing  the 
rights  of  parties.  We,  however,  held  —  referring  to  some  of 
our  previous  decisions  —  that  the  Federal  courts  were  not 
bound  by  the  decisions  of  the  State  courts  ^^  upon  questions  of 
general  commercial  law.  .  .  .  We  have  already  seen  that  the 
statutes  of  Alabama  placed  under  the  protection  of  the  com- 
mercial law  promissory  notes  payable  in  money  at  a  certain 
designated  place ;  but  how  far  the  rights  of  parties  here  are 
affected  by  the  rules  and  doctrines  of  that  law  is  for  the  Federal 
courts  to  determine,  upon  their  own  judgment  as  to  what  these 
rules  and  doctrines  are."  ' 

To  this  doctrine,  which  received  the  approval  of  all  thi 
members  of  this  court  when  first  announced,  we  have,  as  our 
decisions  show,  steadily  adhered.  We  perceive  no  reason  for 
its  modification  in  any  degree  whatever.  We  could  not  infringe 
upon  it,  in  this  case,  without  disturbing  or  endangering  that 
stability  which  is  essential  to  be  maintained  in  the  rules  of 
commercial  law.  The  decisions  of  the  New  York  court,  which 
we  are  asked  to  follow  in  determining  the  rights  of  parties 
under  a  contract  there  made,  are  not  in  exposition  of  any  legis- 
lative enactment  of  that  State.  Tliey  express  the  opinion  of 
that  court,  not  as  to  the  rights  of  parties  under  any  law  local 
to  that  State,  but  as  to  their  rights  under  the  general  commer- 
cial law  existing  throughout  the  Union,  except  where  it  may 
have  been  modified  or  changed  by  some  local  statute.  It  is  a 
law  not  peculiar  to  one  State,  or  dependent  upon  local  author- 
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ity,  but  one  arising  out  of  the  usages  of  the  commercial  world. 
Suppose  a  State  court,  in  a  case  before  it,  should  determine 
what  were  the  laws  of  war  as  applicable  to  that  and  similar 
cases.  The  Federal  courts,  sitting  in  that  State,  possessing,  it 
must  be  conceded,  equal  power  with  the  State  court  in  the 
determination  of  such  questions,  must,  upon  the  theory  of  coun- 
sel for  the  plaintiff  in  error,  accept  the  conclusions  of  the  State 
court  as  the  true  interpretation,  for  that  locality,  of  the  laws 
of  war,  and  as  the  ^^  law ''  of  the  State  in  the  sense  of  the 
statute  which  makes  the  ^^  laws  of  the  States  rules  of  decision 
in  trials  at  common  law."  We  apprehend,  however,  that  no 
one  would  go  that  far  in  asserting  the  binding  force  of  State 
decisions  upon  the  courts  of  the  United  States  when  the  latter 
are  required,  in  the  discharge  of  their  judicial  functions,  to 
consider  questions  of  general  law,  arising  in  suits  to  which 
their  jurisdiction  extends.  To  so  hold  would  be  to  defeat  one 
of  the  objects  for  which  those  courts  were  established,  and 
introduce  infinite  confusion  in  their  decisions  of  such  questions. 
Further  elaboration  would  seem  to  be  unnecessary. 

Judgment  affirmed. 
Mb.  Justiob  Milleb  and  Mb.  Jttstiob  Field  dissented. 

Mr.  Justice  Clifford  and  Mr.  Justice  Bradley,  con- 
curring in  the  judgment,  delivered  the  following  opinions :  — 

Mr.  Justice  Clifford.  Commercial  law  is  a  system  of 
jurisprudence  acknowledged  by  all  maritime  nations,  and  upon 
no  subject  is  it  of  more  importance  that  there  should  be,  as  far 
as  practicable,  uniformity  of  decision  throughout  the  world. 

Bills  of  exchange  and  promissory  notes  are  commercial 
paper  in  the  strictest  sense,  and  as  such  must  ever  be  regarded 
as  favored  instruments,  as  well  on  account  of  their  negotiable 
quality,  as  their  universal  convenience  in  mercantile  affairs. 
Everywhere  the  rule  is  that  they  may  be  transferred  by  in- 
dorsement, or  when  indorsed  in  blank  or  made  payable  to 
bearer  they  are  transferable  bv  mere  delivery.     International 
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regulations  encomvige  tlieir  use  as  a  safe  and  eoiivenient  me- 
dium  for  the  settlement  of  balances  among  mercantile  men 
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of  different  nations,  and  any  course  of  judicial  decision 
calculated  to  restrain  or  impede  their  full  and  unembarrassed 
circulation  lor  the  purposes  of  foreign  or  domestic  trade  would 
be  contrary  to  the  soundest  principles  of  public  policy.  Q-ood- 
man  v.  Simands^  20  How.  848,  364. 

Sufficient  appeal's  to  show  that  the  corporation  plaintifiE 
became  the  holder  of  the  note  described  in  the  declaration,  and 
that,  payment  being  refused,  it  instituted  the  present  action  of 
assumpsit  to  recover  the  amount.  Service  having  been  made, 
the  defendant  appeared  and  set  up  several  defences,  which  are 
fully  exhibited  in  its  answer  filed  in  the  case.  Certain  pro- 
ceedings followed,  which  it  is  not  necessary  to  notice,  as  the 
parties  by  consent  waived  a  jury  and  submitted  the  cause  to 
the  Cii'cuit  Court  upon  an  agreed  statement  of  facts.  Hearing 
was  had,  and  the  Circuit  Court  rendered  judgment  in  favor  of 
the  plaintiff  for  the  amount  of  the  note  and  costs  of  suit, 
and  the  defendant  sued  out  the  present  writ  of  error. 

Eight  errors  are  assigned,  but  it  will  not  be  necessary  to 
give  the  several  assignments  a  separate  examination,  as  the 
questions  presented  do  not  properly  involve  more  than  three 
material  propositions :  1.  That  the  cause  of  action  is  barred  by 
a  former  recovery  in  an  action  by  the  plaintiff  against  the 
indorsei's  of  the  note.  2.  That  the  plaintiff,  inasmuch  as  it 
holds  the  note  as  collateral  security  for  a  pre-existing  debt, 
is  not  a  bona  fide  holder  of  the  same  within  the  meaning 
of  the  commercial  rule  which  shuts  out  proof  of  equities  be- 
tween the  antecedent  parties  to  the  instrument.  3.  That  by 
the  law  of  the  State  the  plaintiff,  in  view  of  the  facts  exhibited 
in  the  agreed  statement,  is  not  entitled  to  the  benefit  of  that 
rule,  and  that  the  law  of  the  State  in  that  regard  furnishes  in 
such  a  case  the  iMile  of  decision  in  the  Federal  courts. 

Special  findings  were  made  by  the  Circuit  Court,  from  which 
it  appears  that  the  defendant  was  the  maker  of  the  note,  and 
that  it  was  payable  to  the  order  of  its  treasurer,  by  whom  it 
was  indorsed  in  blank,  and  that  it  was  also  indorsed  by  the 
firm  of  Palmer  &  Company,  consisting  of  the  president  and 
financial  agent  of  the  corporation  defendant. 

Enough  appears  to  show  that  the  note  was  made  and 
indorsed  for  the  sole  purpose  of  raising  money  for  the  use  oi 
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the  defendant,  nothing  having  been  paid  to  either  of  the 
indorsers  for  their  indorsement.  When  duly  executed  and 
indorsed  in  blank,  the  defendant  placed  the  note  with  others 
in  the  handa  of  a  firm  of  note-brokers  for  sale  to  raise  money 
for  its  use.  Prior  to  that,  the  same  note-brokers  had  fre- 
quently borrowed  money  from  the  corporation  plaintiff ;  but 
they  did  not  keep  any  account  with  the  bank,  and  had  no 
other  transactions  with  the  same  than  those  set  forth  in  the 
findings  of  the  court. 

Twelve  call-loans  at  seven  per  cent  interest  were  made  at 
different  times  by  the  plaintiff  to  the  note-brokers  on  collat- 
erals, as  specifically  enumei^ated  and  described  in  the  findings, 
each  of  which  was  separate  and  had  no  reference  to  any  other, 
and  it  appears  that  each  was  made  upon  a  separate  lot  of 
collaterals.  Two  of  those  loans,  to  wit,  the  one  for  $36,000, 
and  the  last  one,  which  is  for  .*$10,000,  will  be  the  subject  of 
special  comment  in  disposing  of  the  case. 

Before  the  brokers  applied  for  the  loan  of  f  o6,000,  it  appeara 
that  they  had  paid  all  their  previous  loans  obtained  from  the 
plaintiff,  and  that  they  procured  the  loan  :ipon  collaterals, 
rtmong  which  was  the  note  for  $1)6,000  described  in  the  find- 
ings. Other  banks  or  capitalists  made  loans  to  tnese  brokers, 
taking  collaterals  as  security,  and  the  plaintiff  three  weeks 
later  loaned  them  $10,000  more,  taking  as  security  the  four 
notes  mentioned  in  the  findings. 

Adequate  collaterals  were  at  that  time  held  by  the  plaintiff' 
for  each  of  those  loans,  but  it  appears  that  the  promisors  of 
one  of  tlie  collaterals  given  for  the  last  loan,  within  eleven 
days  after  the  money  was  advanced,  failed  in  business  and 
became  notoriously  bankrupt,  and  that  knowledge  of  that  fact 
reached  the  plaintiff.  Prior  to  that,  it  was.  known  that  the 
brokers  who  negotiated  the  loans  were  insolvent,  and  the 
findings  show  that  they,  at  the  request  of  the  plaintiff,  ex 
ecuted  and  delivered  to  it  the  instrument  exhihit(»d  in  the  tran- 
script, in  which  they  agreed  that  all  securities,  bonds,  stocks, 
01  other  property  deposited  by  them  with  the  plaintiff  might 
be  held  by  it,  and  be  deemed  security  for  all  their  indebtedness 
to  the  plaintiff,  as  more  fully  set  forth  in  the  lin dings. 

(Certain  advances  were  made  by  the   brokers  to  the  defend- 
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ant,  by  reason  of  which  the  latter  became  indebted  to  them 
in  the  snm  of  8600,  and  it  appears  that  the  defendant 
tendered  that  sum  both  to  the  brokers  and  the  plain  ti£E,  and 
demanded  the  return  of  note  in  suit. 

Payment  in  full  of  the  large  note  was  obtained  by  the 
plaintiff  out  of  the  collaterals  originally  deposited  with  it  for 
that  purpose,  and  it  appears  that  the  moneys  collected  from 
those  collaterals  exceeded  the  amount  of  that  loan  by  the  sum 
of  $2,403.61,  so  that  the  entire  balance  remaining  due  on 
the  last  loan  was  15,906.99. 

Process  to  enforce  payment  was  first  sued  out  against  the 
indorsers,  and  in  that  action  the  plaintiff  recovered  judgment 
in  the  sum  of  $600,  which  sum,  with  the  costs  of  suit,  was  duly 
paid ;  and  it  appears  that  the  balance  due,  deducting  the  col- 
lections from  the  collaterals  and  the  judgment  against  the  in 
dorsers,  is  $5,136.68,  for  which,  with  interest  and  costs,  the 
judgment  was  entered  in  the  Circuit  Court. 

Judgments  rendered  in  courts  of  competent  jurisdiction  are 
conclusive  between  the  parties  and  privies  until  the  same  are 
reversed  or  in  some  manner  set  aside  and  annulled. 

When  a  fact  has  once  been  tried  and  decided  by  a  court  of 
competent  jurisdiction,  it  cannot  be  again  contested  between 
the  same  parties  or  their  privies  in  the  same  or  any  other  court, 
if  it  appear  that  the  same  matter  was  directly  involved  in  the 
pleadings  and  that  the  merits  of  the  cause  were  derided  in 
the  first  case. 

Parties  and  privies  in  such  a  case  are  bound  by  the  estoppel, 
but  the  holder  of  a  negotiable  bill  of  exchange  or  promissory 
note  may  pursue  his  remedy  against  the  indorsers  as  well  as 
the  immediate  promissory  party.  Consequently,  as  stated  by 
Mr.  Bigelow,.an  indorsee  of  a  bill  of  exchange  or  promissory 
note  may  sue  all  the  prior  parties  concurrently  or  successively 
at  his  election,  subject  to  the  condition  that  he  is  entitled 
to  but  one  satisfaction.  Bigelow,  Estoppel  (2d  ed.),  55 ; 
Bishop  V.  Hat/wood^  4  T.  R.  478;  Britten  v,  Webb^  2  Barn.  & 
Cress.  483 ;  Windham  v.  Wither^  1  Stra.  515 ;  Burgess  v.  Mer- 
riU,  4  Taunt.  468 ;  Farwell  v.  Hilliard,  3  N.  H.  318  ;  Porter  v. 
Ingraham^  10  Mass.  88. 

Authorities  to  show  that  the  holder  in  such  a  cafie  is  not 
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estopped  to  sue  the  maker  because  he  has  recovered  judgment 
against  the  indorser  are  numerous  and  decisive.  Russell  ^ 
Erwin  Manuf,  Co,  v.  Carpenter^  6  Hun  (N.  Y.),  162;  Story, 
Promissory  Notes  (7th  ed.),  sect.  401 ;  Pritchard  v.  Hitchcock^ 
6  Man.  &  G.  151,  201. 

Suppose  that  is  so,  then  it  is  insisted  by  the  defendant 
that  the  plaintiff  is  not  a  honorfide  holder  for  value  in  the  usual 
course  of  business  within  the  meaning  of  the  commercial  law. 

Questions  of  fact  are  set  at  rest  by  tlie  findings,  from  which 
it  appears  that  the  note  is  payable  to  the  treasurer  of  the  de- 
fendant or  order,  by  whom  it  was  indorsed  in  blank  as  well  as 
by  the  firm,  consisting  of  the  president  and  financial  agent  of 
the  company ;  that  it  was  placed  by  the  maker  in  the  hands 
of  the  brokers  for  sale  to  raise  money  for  the  use  of  the  maker, 
and  that  the  plaintiff  loaned  the  full  amount  of  the  note  to 
the  agents  of  the  defendant  and  took  the  note  indorsed  in 
blank  as  collateral  security  for  the  loan  before  maturity. 
None  of  these  matters  are  disputed,  and  it  is  equally  and  un- 
deniably true  that  the  whole  of  the  money  loaned  went  into 
the  hands  of  the  defendant,  in  pursuance  of  the  arrangement 
it  made  with  its  own  agents. 

Neither  fraud  nor  mistake  is  alleged  or  even  suggested  in 
respect  to  any  one  of  these  matters,  from  which  it  follows,  as  a 
necessary  legal  conclusion,  that  the  plaintiff  became  the  actual 
holder  of  the  note  in  good  faith  before  maturity  by  delivery 
from  the  agents  of  the  defendant,  and  that  it  as  such  assumed 
the  responsibility  to  demand  payment  of  the  maker  when  Ihe 
note  fell  due,  and,  if  not  paid,  to  give  the  required  notice  of  non- 
payment to  the  indorsers. 

Beyond  all  question,  the  findings  show  that  the  plaintiff  in 
good  faith  became  a  party  to  the  note  described  in  the  declara- 
tion before  maturity,  and  that  as  such  holder  it  was  bound  to 
adopt  proper  measures  to  fix  the  liability  of  the  indorsers,  and 
that  if  it  had  failed  to  demand  payment  of  the  maker,  or  to  give 
the  required  notice  to  the  indorsers,  it  would  have  become 
liable  to  the  party  from  whom  it  received  the  note  for  what- 
ever loss  ensued  from  such  neglect.  Such  a  holder  of  a  foreign 
bill  of  exchange,  if  not  paid  at  maturity,  must  see  that  it  is 
duly  protested  ;  and  f^r  the  same  reason  the  holder  of  an  inland 
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bill  or  negotiable  promissory  note  must  see  to  it  that  proper 
«tep8  are  taken,  in  case  of  non-payment  by  the  acceptor  or 
maker,  to  fix  the  liability  of  parties  to  the  instrument  who 
would  otherwise  be  discharged. 

Securities  of  a  negotiable  character  may  be  transferred  by 
indorsement  made  at  the  time  they  are  delivered,  or  if  indorsed 
in  blank  or  made  payable  to  bearer,  they  may  be  transferred 
by  mere  delivery  without  any  new  indorsement.  In  either 
case,  the  holder,  other  things  being  equal,  acquires  full  title  to 
the  instrument,  the  correct  commercial  rule  being  that  who- 
ever lawfully  and  in  good  faith  becomes  the  holder  of  a  valid 
n^otiable  bill  of  exchange  or  promissory  note  before  maturity, 
by  direct  indorsement  or  by  delivery  when  indorsed  in  blank 
or  made  payable  to  bearer,  assumes  the  responsibility,  if  not 
paid  when  it  falls  due,  of  entering  protest  or  of  making  demand 
and  giving  notice  of  non-payment  as  the  case  may  require ;  and 
that  in  all  cases  of  such  a  transfer  the  holder,  whether  he  paid 
cash  for  the  note  or  made  new  advances  to  the  transferrer,  or 
accepted  it  in  substitution  of  prior  collaterals  surrendered,  or 
received  it  in  payment  of  property  sold  or  of  antecedent  in- 
debtedness, or  as  collateral  security  of  a  pre-existing  debt  or 
any  pecuniary  liability  for  the  pledgor,  is  a  holder  for  value  in 
the  usual  course  of  business  within  the  meaning  of  the  com- 
mercial law,  and  is  unaffected  by  any  equities  between  the  an- 
tecedent parties,  provided  he  took  it  in  good  faith. and  without 
notice  of  anything  to  impeach  the  title  of  the  person  from 
whom  it  was  received. 

Authorities  everywhere  agree  at  the  present  time  that  a 
bona  fide  holder  of  a  negotiable  instrument  for  a  valuable  con- 
sideration, without  notice  of  anything  which  impeaches  its 
validity,  if  he  takes  it  under  an  indorsement  made  before 
maturity,  holds  the  title  unaffected  by  any  equities  between 
the  antecedent  parties,  even  though  as  between  them  it  may 
be  without  any  legal  validity.     Swift  v.  Ty»on^  16  Pet.  1,  15. 

Instruments  of  the  kind  are  commercial  paper  in  the  strict- 
est sense,  and  must  ever  be  regarded  as  favored  securities,  on 
account  of  their  universal  convenience  in  mercantile  transac- 
tions and  the  settled  rule  is  that  transferees  of  the  same  hold 
the  instrument  clothed  with  the  presumption  that  it  was  nego 
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tiated  for  value,  in  the  usual  course  of  business,  at  the  time  of 
its  execution,  and  without  notice  of  any  equities  between  the 
antecedent  parties  to  the  instrument.  Collins  v.  Grilbert^  94 
U.  S.  753. 

Possession  of  such  an  instrument  before  maturity,  if  indorsed 
in  blank  or  payable  to  bearer,  is  prima  facie  evidence  that  the 
holder  is  the  owner  and  lawful  possessor  of  the  same ;  and 
nothing  short  of  proof  that  he  had  knowledge,  at  the  time  he 
took  it,  of  the  facts  which  impeach  the  title  as  between  the 
antecedent  parties,  not  even  gross  negligence,  if  unattended 
with  mala  fides ^  is  sufficient  to  overcome  the  effect  of  that 
evidence,  or  to  invalidate  the  title  of  the  holder  supported  by 
that  presumption.  Groodnian  v.  Harvey^  4  Ad.  &  E.  870 ; 
Qoodman  v.  Slmonds^  20  How.  843,  365 ;  Bank  v.  Leightan^ 
2  Exch.  Rep.  61 ;  Wheeler  v.  Guild,  20  Pick.  (Mass.)  645, 
550 ;  Magee  v.  Badger,  34  N.  Y.  247,  249.     . 

Apply  that  rule  in  an  action  by  the  transferee  against  the 
maker  of  a  negotiable  note  indorsed  in  blank,  or  payable  to 
bearer,  and  it  is  clear  that  he  has  nothing  to  do  in  the  opening 
of  his  case  except  to  prove  the  signatures  to  the  instrument 
and  introduce  the  same  in  evidence,  as  the  instrument  goes  to 
the  jury  clothed  with  the  presumption  that  the  plaintiff  became 
the  holder  of  the  same  for  value  at  its  date  in  the  usual  course 
of  business,  without  notice  of  anything  to  impeach  his  title. 
Pettee  v.  Prout,  8  Gray  CMass.),  502;  Way  v.  Richardson^ 
id.  412. 

Clothed  as  the  instrument  is  with  the  described  presump- 
tion, the  plaintiff  is  not  bound  to  give  any  evidence  to  show 
tliat  he  gave  value  for  the  same  until  the  other  party  has  clearly 
proved  that  the  consideration  was  illegal,  or  that  the  instru- 
ment was  fraudulent  in  its  inception,  or  that  it  had  been  lost 
or  stolen  before  it  came  to  the  possession  of  the  holder.  Fitch 
v.  Jones,  5  El.  &  Bl.  238;  Smith  v.  Brains,  16  Ad.  &  E.  N.  8. 
212;  Hall  V.  Featherstone,  3  H.  &  N.  282. 

Cases  arise  where  the  supposed  defect  or  the  infirmity  of  the 
title  appears  on  the  face  of  the  instrument ;  and  where  that  is 
so,  the  question  whether  the  party  who  took  it  had  notice  or 
not  is  in  general  a  question  of  construction,  and  must  be  de- 
termined by  the  court  as  matter  of  law.     Andrews  y.  Pond, 
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13  Pet.  66 ;  Fowler  v.  Brantley^  14  id,  818 ;  Brawn  r.  Dcim, 
8  T.  R.  86. 

Decided  cases  of  the  highest  authority  support  that  proposi- 
tion, but  it  is  a  very  different  matter  when  it  is  proposed  to 
impeach  the  title  of  the  holder  by  proof  of  facts  and  circuni- 
slances  outside  of  the  instrument  itself,  as  he  is  then  to  be 
affected,  if  at  all,  by  what  has  occurred  between  other  parties. 
For  his  own  acts  he  is  plainly  responsible,  but  he  may  well  claim 
exemption  from  any  consequences  flowing  from  the  acts  of 
others,  unless  it  be  first  clearly  shown  that  he  had  knowledge 
of  such  facts  and  circumstances  at  the  time  he  became  the 
holder  of  the  instrument.  Actual  knowledge  of  such  facts  and 
circumstances  must  be, proved  to  defeat  the  title  of  the  holder; 
and  the  question  whether  he  had  such  knowledge  or  not  is  a 
question  of  fact  for  the  jury,  and,  like  other  questions  of  sden- 
ier^  must  be  submitted  to  their  determination. 

Indorsers  of  negotiable  securities  enjoyed  the  protection  of 
that  rule  for  s^es  before  any  successful  attempt  was  made  to 
annex  to  it  any  qualification,  unless  it  appeared  that  the  con- 
sideration was  illegaU  or  that  the  instrument  was  fraudulent  in 
its  inception,  or  that  it  had  been  lost  or  stolen  before  it  came 
to  the  possession  of  the  holder.  Hinton's  Case,  2  Show.  285 ; 
Anonymous^  1  Salk.  126 ;  Miller  v.  Race,  1  Burr.  452 ; 
Grant  v.  Vaitghan^  8  id.  1516;  Peacock  v.  Rhodes^  2  Doug. 
683 ;  Lawson  v.   Weston,  4  Esp.  56. 

Throughout  the  whole  period  covered  by  those  decisions  it 
was  universally  understood  that  the  title  of  the  bona  jide  holder 
was  unaffected  by  any  equities  between  the  antecedent  parties ; 
but  it  was  subsequently  decided  that  if  the  indorser  of  the 
instrument  had  no  valid  title  to  the  same,  and  that  such  facts 
and  circumstances  were  known  to  the  indorsee,  at  the  time  of 
the  transfer,  as  would  have  caused  a  person  of  ordinary  pru- 
dence to  suspect  that  the  indorser  had  no  right  to  transfer  the 
instrument  or  to  use  the  same  for  his  own  benefit,  then  the 
holder,  as  against  the  acceptor  or  maker,  is  not  entitled  to 
recover.     Q-ill  v.  Ctbhitt,  8  Bam.  &  Cress.  466. 

For  a  brief  period  that  rule  was  followed,  but  it  was  never 
satisfactory,  and  at  the  end  of  twelve  years  was  distinctly 
overruled   in    the   tribunal   where  it   was   first  promulgated. 
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O-oodman  ▼.  Harvey^  4  Ad.  &  E.  870 ;  Arl<mm  v.  Andenon^ 
1  Ad.  &  E.  N.  8.  498. 

We  must  hold,  said  Lord  Denman,  in. the  case  last  cited, 
that  the  owner  of  a  bill  of  exchange  is  entitled  to  recover  upon 
it  if  he  has  come  by  it  honestly,  and  that  that  fact  is  implied 
prima  facie  by  possession,  and  that,  to  meet  the  inference  so 
raised,  fraud,  felony,  or  some  such  matter  must  be  proved. 

Abundant  authority  to  support  the  proposition  that  the  case 
which  for  a  period  relaxed  that  rule  has  been  overruled  for 
more  than  half  a  century  is  found  in  the  reported  cases  already 
cited,  and  Mr.  Chitty  says  that  the  old  rule  of  law,  that  the 
nolder  of  a  negotiable  security  transferable  by  delivery  can 
give  a  title,  which  he  himself  does  not  possess,  to  a  person 
taking  the  same  bona  fide  for  value,  is  by  those  decisions  again 
re-established  in  its  fullest  extent.  Chitty,  Bills  (13th  ed.), 
257 ;  Worcester  County  Bank  v.  Dorchester  ^  Milton  Bank^  10 
Cush.  (Mass.)  491.  Conclusive  support  to  that  conclusion  is 
found  in  decisions  not  previously  cited  and  in  the  text-writers 
of  the  highest  authority.  Bank  of  Pittsburgh  v.  Neal^  22  How. 
96;  Murray  v.  Lardner,  2  Wall.  110. 

Nothing  short  of  fraud,  not  even  gross  negligence,  says  Mr. 
Justice  Story,  if  unattended  with  mala  fides  on  the  part  of  the 
taker  of  the  instrument,  will  invalidate  his  title  so  as  to  prevent 
him  from  recovering  the  amount.  Story,  Promissory  Notes 
(Tth  ed.),  sect.  882.  Every  person,  says  the  same  learned 
author,  is  treated  in  the  sense  of  the  rule  as  a  bona  fide  holder  for 
value,  not  only  who  has  advanced  money  or  other  value  for  it, 
but  who  has  received  it  in  payment  of  a  precedent  debt,  or  has 
a  lien  on  it,  or  has  taken  it  as  collateral  security  for  a  precedent 
debt,  or  for  future  as  well  as  for  past  advances.  Story  on  Bills 
(4th  ed.),  sect.  192. 

During  the  period  the  modified  rule  referred  to  was  recog- 
nized as  good  law  in  the  courts  of  the  country  where  it  was 
first  promulgated,  it  must  be  admitted  that  the  courts  of  several 
of  the  States  in  our  own  country  accepted  the  same  rule,  and 
that  the  pernicious  effects  resulting  from  those  examples  are 
still  to  be  seen  in  some  of  the  more  recent  State  decisions. 
Attempt  was  made  at  one  time  to  maintain  that  the  holder  of 
a  negotiable  security,  if  he  received  it  as  payment  of  a  precedent 
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debt,  could  not  be  regarded  as  a  bona  fide  holder  tor  value  in 
the  usual  course  of  business,  even  though  he  took  it  without 
notice  of  any  defect  in  tlie  title  of  the  transferrer,  or  of  any 
equities  between  the  antecedent  parties ;  but  that  erroneous 
rule  of  decision  is  abandoned  and  overruled.  Baiik  of  St.  Albans 
V.  Gilliland.  2:3  Wend.  (N.  Y.)  311  ;  Small  v.  Smith,  1  Den. 
(N.  Y.)  58:],  586 ;  Edwards,  Bills  and  Notes  (2d  ed.),  '^'2.± 

Reported  cases  also  show  that  it  was  decided  during  that 
period  in  the  courts  of  the  same  State  that  if  a  party  in  good 
faith  took  a  negotiable  security  of  a  holder  without  due  inquiry, 
or  with  knowledge  of  such  facts  and  circumstances  as  would 
put  a  prudent  man  upon  inquiry  in  making  purchases  of  per- 
sonal property,  he  would  not  acquire  a  good  title  to  the  instru- 
ment, if  it  appeared  that  equities  existed  between  the  antecedent 
parties,  and  that  vigilant  inquiry  would  have  enabled  the  taker 
to  have  ascertained  the  true  character  of  those  equities;  but 
the  appellate  tribunal  of  the  State  has  exploded  that  legal  her- 
esy as  applied  to  negotiable  securities,  and  has  in  that  respect 
adopted  the  true  commercial  rule  as  administered  in  the  courts 
of  Westminster  Hall.  Pringle  v.  Phillips^  5  Sandf.  (N.  Y.) 
157  ;  Welch  v.  S(^e,  47  N.  Y.  143,  147. 

Prior  to  the  decision  in  the  case  of  Gill  v.  Cubitty  the  rule 
was  that  nothing  short  of  proof  of  knowledge  of  the  facts  and 
circumstances  constituting  the  equities  between  the  antecedent 
parties  would  enable  the  maker  to  defend  the  suit  of  the  holder ; 
but  the  court  in  that  case  decided  that  the  transferee  could 
not  recover  if  the  circumstances  under  which  the  transfer  took 
place  were  such  as  would  naturally  have  excited  the  suspicion 
of  a  prudent  and  careful  man.  State  court  decisions  in  many 
cases  followed  that  erroneous  theory ;  but  the  case  itself  has 
been  authoritatively  overruled  in  the  tribunal  where  it  had  its 
origin,  and  the  old  rule  as  re-established  by  the  later  adjudica- 
tions has  been  in  repeated  instances  adopted  by  this  court  and 
by  the  highest  courts  of  the  State  where  the  present  controversy 
arose.  Ooodman  v.  Harvey,  4  Ad.  &  E.  870 ;  Goodman  v.  Si- 
monds,  20  How.  343,  364  ;  Seybel  v.  National  Currency  Bank,  54 
N.  Y.  288,  295 ;  Dutchess  Insurance  Co,  v.  Hachfield,  73  id.  22(). 

Much  progress,  it  will  be  seen  from  the  preceding  observa- 
tions, has  been  made  within  the  last  thirty  years  in  securing 
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aniformity  of  decision  in  respect  to  mercantile  controversies 
between  the  Federal  and  State  courts,  and  the  courts  of  this 
country  and  those  of  the  parent  country,  from  which  most  of 
our  commercial  rules  and  usages  are  derived.  Howry  v.  JEppin- 
ger,  34  Mich.  29. 

Concede  all  that,  and  still  it  is  insisted  by  the  defendant  that 
the  plaintiff  took  the  note  merely  as  a  collateral  security  foi*  a 
pre-existing  debt,  without  any  present  consideration  at  the 
time  of  the  transfer,  and  that  a  party  who  takes  a  negotiable 
security  under  such  circumstances  cannot  be  regarded  as  acquir- 
ing it  in  the  usual  course  of  business,  and  consequently  that 
he  takes  it  subject  to  prior  equities.  Many  decisions  of  the 
courts  of  the  State  concur  that  if  there  is  a  present  considera- 
tion at  the  time  of  the  ti:ansfer,  independent  of  the  previous 
indebtedness,  a  party  acquiring  a  negotiable  bill  of  exchange 
or  promissory  note  before  maturity  as  a  collateral  security  for 
a  pre-existing  debt,  without  knowledge  of  the  facts  which 
impeach  the  title  as  between  the  antecedent  parties,  thereby 
becomes  a  holder  in  the  usual  course  of  business,  and  that  his 
title  is  complete,  so  that  it  will  not  be  affected  by  any  prior 
equities  between  other  parties,  at  least  to  the  extent  of  the 
debt  for  which  it  is  so  held.  White  v.  Springfield  Bank^  8  Sandf . 
(N.  Y.)  222 ;  New  York  Marbled  Iron  Works  v.  Smith,  4  Duer 
(N.  Y.),  362. 

When  commercial  paper  is  pledged  by  the  apparent  owner 
before  it  matures  as  collateral  security  for  advances,  the  pledgee 
in  good  faith  is  entitled  to  hold  it  for  the  amount  of  such 
advances,  though  it  turns  out  afterwards  that  the  party  making 
the  pledge  was  a  mere  agent  for  the  true  owner,  and  that  the 
transaction  was  a  breach  of  duty  to  the  principal.  Belmont 
Branch  Bank  v.  Hoge,  35  N.  Y.  65 ;  Murray  v.  Becktvith, 
81  111.  43. 

Where  full  value  is  paid  by  the  pledgee,  and  the  transfer  is 
made  befoi-e  maturity,  without  notice  of  any  prior  equities 
between  the  antecedent  parties,  the  title  of  the  holder  of  the 
security  is  not  subject  to  be  defeated  by  proof  that  he  might 
have  obtained  such  notice  by  the  exercise  of  active  vigilance. 
Gash  advances  or  the  sale  of  goods  or  other  property  will  con- 
stitute a  good  consideration  for  the  transfer ;  nor  is  such  a  pay- 
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ment  or  sale  indispensable,  as  it  is  equally  well  settled  that  the 
actual  discharge  of  a  precedent  debt,  or  the  surrender  of  prior 
collaterals,  or  a  binding  agreement  to  give  time  for  the  pay> 
ment  of  a  debt  then  due,  will  have  the  same  effect.  Ulting  v. 
Vanderlyn^  4  Johns.  (N.  Y.)  287 ;  Morton  v.  Bum^  7  Ad.  &  E. 
19 ;  Jenni807i  v.  Stafford^  1  Cash.  (Mass.)  168;  Baker  v.  Walker^ 
14  Mee.  &  W.  466 ;  Walton  v.  Mascall,  18  id.  452 ;  Wheeler 
T.  Slocwnfiy  16  Pick.  ('Mass.)  62 ;  Kearslake  y.  Morgan^  5  T.  R. 
513. 

Examples  given  by  Mr.  Justice  Story  show  that  the  receiv- 
ing a  note  as  security  for  a  debt,  or  forbearance  to  sue  a  present 
claim  or  debt,  or  an  exchange  of  securities,  or  becoming  a 
surety,  or  doing  any  other  act  at  the  request  or  for  the  benefit 
of  the  maker  or  indorser,  will  constitute  a  sufBcient  considera- 
tion for  a  note  as  well  as  the  payment  of  money,  or  the  making 
of  advances,  or  giving  credit,  or  the  discharge  of  a  present 
debt,  or  the  performance  of  work  or  labor  at  the  request  of  the 
party.     Story,  Promissory  Notes  (7th  ed.),  sect.  186. 

Differences  of  opinion,  however,  still  exist  where  the  transfer 
is  made  as  a  collateral  security  for  a  pre-existing  debt,  without 
any  other  consideration  than  what  flows  from  the  nature  of 
the  contract  at  tbe  time  the  instrument  is  delivered,  and  such 
as  may  be  inferred  from  the  relation  of  debtor  and  creditor  in 
respect  to  the  pre-existing  debt. 

Further  argument  to  show  that  where  negotiable  paper  is 
received  in  payment  and  extinguishment  of  a  pre-existing  debt 
the  holder  is  entitled  to  protection  is  quite  unnecessary,  as  the 
authorities  in  support  of  the  proposition,  even  in  this  country, 
are  quite  too  numerous  for  citation.  Townsley  v.  Q-amrall^ 
2  Pet.  170,  182 ;  Parsons,  Bills  and  Notes,  221. 

Nor  is  it  necessary  to  add  anything  to  prove  that  the  title  of 
the  holder  is  good  if  he  took  the  note  outright  for  goods  or 
other  property  sold  and  delivered  to  the  transferrer  of  the  note 
at  the  time  the  transfer  was  made.  All  this  is  admitted,  or  if 
not  admitted  is  so  fully  established  by  authority  as  not  to  re- 
quire any  further  argument  in  its  support.  Substantial  uni- 
formity of  judicial  opinion  exists  both  in  this  country  and  in 
England  to  that  extent,  but  there  is  still  some  diversity  of 
decision  in  this  country  upon  the  question  whether  the  same 
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conclusion  \7ill  follow  where  the  negotiable  security  is  trans- 
ferred a'  collateral  security,  without  any  other  consideration 
than  the  delay  of  payment  incident  to  the  transaction  and 
what  flows  from  the  relation  of  debtor  and  creditor  in  respect 
to  the  existing  debt  and  the  obligation  which  the  transferee 
assumes  by  the  reception  of  the  negotiable  instrument  before 
maturity.  Standard  decisions  of  the  State  courts  are  referred 
to  by  the  defendant  where  it  is  held  that  the  title  of  the 
liolder  under  such  circumstances  is  not  good.  Bay  v.  Codding- 
ton^  5  Johns.  (N.  Y.)  Ch.  54,  59 ;  Coddington  v.  Bay^  20  Johns. 
(N.  Y.)  637,  644 ;  Stalker  v.  McDonald,  6  Hill  (N.  Y.)  93, 95. 

Sixty  years  have  elapsed  since  the  commercial  rule  adopted 
and  enforced  by  that  series  of  decisions  was  first  promul- 
gated, and  yet  it  does  not  and  never  has  commanded  the 
slightest  countenance  from  any  court  sitting  in  Westminster 
Hall.  Earnest  differences  of  opinion  existed  in  that  country 
among  judicial  men  in  respect  to  the  extent  of  the  protection 
which  the  commercial  law  afforded  to  a  6011a  ^de  holder  of  a 
negotiable  security  against  the  equities  between  the  antecedent 
parties,  but  tliere  is  no  authentic  evidence  that  any  substantial 
diversity  of  opinion  ever  arose  in  the  courts  of  that  country 
touching  the  question  under  consideration. 

Partners  engaged  in  business  being  in  want  of  available 
means,  the  senior  member  gave  his  note  to  a  bank  to  enable 
the  firm  to  overdraw  their  account,  and  the  junior  member 
gave  his  note  to  the  maker  of  the  first  note  for  half  the  amount. 
In  the  course  of  subsequent  transactions  the  payee  of  the  last 
note  indorsed  it  to  his  creditors  as  collateral  security  for  a  pre- 
existing debt.  Payment  of  the  note  being  refused,  the  holders 
sued  the  maker,  who  made  defence  that  the  plaintiffs  were  not 
bona  fide  holders ;  but  the  court  held  otherwise,  and  rendered 
judgment  in  favor  of  the  plaintiffs,  separate  opinions  being 
given  by  all  the  justices  of  the  court.  Heywood  v.  WatBon,  1  M. 
&  P.  268 ;  8.  c.  4  Bing.  496. 

Consideration  was  given  for  the  note  in  the  case  of  Percival 
V.  Frampton  (2  C,  M.  &  R.  180),  but  the  court  unanimously 
held  that,  if  the  note  had  been  transferred  merely  as  a  collateral 
security  for  a  previous  debt,  the  plaintiffs  might  properly  be 
described  as  holders  for  a  valuable  consideration. 
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Holders  of  a  negotiable  security  ti'aiisferred  before  maturity 
&s  a  collateral  security  for  a  pre-existing  debt  become  parties 
to  the  instrument  to  such  an  extent  that  they  assume  the  re- 
sponsibility of  making  demand  and  giving  the  required  notice 
to  fix  the  liability  of  the  indorser ;  and  it  is  held  that  where  a 
creditor  received  such  a  security  from  the  debtor  and  failed  to 
make  seasonable  demand  of  payment,  that  his  laches  as  be- 
tween himself  and  his  debtor  were  equivalent  to  the  payment 
of  the  collateral.  Peacock  v.  Purcell^  14  C.  B.  N.  s.  728 ; 
Taylor  v.  Williams^  11  Mete.  (Mass.)  44. 

Proof  of  fraud  may  defeat  the  right  of  the  holder  in  such  a 
ease,  but  where  there  is  no  such  proof  the  settled  rule  in 
England  is  that  a  party  taking  a  negotiable  instrument  as  a 
collateral  security  takes  it  for  a  sufficient  consideration  and  is 
entitled  to  recover.  Poirier  v.  MorriSy  22  Law  J.  Rep.  N.  8. 
Q.  B.  313 ;  8.  c.  2  El.  &  Bl.  89,  104. 

Securities  of  the  kind  were  deposited  by  the  defendant  with 
the  plaintiffs  as  collaterals  for  a  pre-existing  debt,  among 
which  was  the  check  in  controversy,  and  it  appeared  that  the 
defendants  having  failed  to  pay  the  debt  the  plaintiffs  brought 
an  action  on  the  check,  the  defence  being  the  want  of  consid- 
eration and  that  the  plaintiffs  were  not  holders  for  value ;  but 
the  Court  of  Exchequer  ruled  otherwise,  and  rendered  judgment 
in  favor  of  the  plaintiffs,  from  which  the  defendant  appealed  to 
the  Exchequer  Chamber.  Both  parties  were  fully  heard  in 
the  appellate  tribunal,  and  the  court  decided  that  the  title  of  a 
creditor  to  a  negotiable  security  transferred  to  him  on  account 
4>{  a  pre-existing  debt,  if  received  bona  fide^  without  notice  of 
any  infiimity  in  the  title  of  the  debtor,  is  indefeasible,  whether 
the  instrument  is  payable  at  a  future  time  or  on  demand. 
Currie  v.  Misa^  Law  Rep.  10  Ex.  158. 

Ijuestions  of  various  kinds,  it  seems,  were  discussed  in  the 
subordinate  court ;  but  the  statement  of  the  justice  who  gave 
the  opinion  of  the  court  in  the  appellate  tribunal  is,  that  the 
argument  was  addressed  almost  entirely  to  the  question  whether 
an  existing  debt  formed  of  itself  a  sufficient  consideration  for  a 
negotiable  security  payable  on  demand,  so  as  to  constitute  the 
creditor  to  whom  it  was  paid  a  holder  for  value ;  and  the  court, 
Justice  Lush  giving  the  opinion,  decided  that  question  in  the 
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affirmative.  His  reasons  for  the  cuii elusion  are  cogent  uuJ 
satisfactory,  and  in  the  course  of  the  opinion  he  remarked  tliat 
''  it  was  not  disputed  on  the  argument,  nor  could  it  be,  that  if 
instead  of  a  check  the  security  had  been  a  bill  or  note,  payable 
at  a  subsequent  date,  however  short,  the  plaintiffs'  title  would 
have  been  unimpeachable ;  '^  to  which  he  also  added,  that  the 
proposition  had  been  established  by  many  authorities,  both  in 
that  country  and  in  the  American  courts. 

No  attempt  was  made  to  controvert  that  proposition  as  ap- 
plied to  bills  or  notes  payable  at  a  future  day ;  but  the  defend- 
ant insisted  that  inasmuch  as  the  check  was  payable  on  demand 
the  rule  did  not  apply,  as  there  was  no  consideration,  because 
it  could  not  be  implied  that  there  was  any  agreement  for  delay. 
Suffice  it  to  say  in  that  regard  that  the  court  decided  that  the 
supposed  distinction  "  had  no  foundation  either  in  principle  or  , 
upon  authority,"  and  proceeded  to  remark  that  it  does  not 
follow  that  the  legal  element  of  consideration  is  entirely  absent 
where  the  security  is  payable  immediately. 

Forbearance  is  doubtless  a  good  consideration  for  the  trans- 
fer of  such  an  instrument ;  but  a  valuable  consideration  in  the 
sense  of  the  law,  as  the  court  remarked  in  that  case,  may  con- 
sist either  in  some  right,  interest,  profit,  or  benefit  accruing  to 
th«»  one  party,  or  some  extension  of  time  of  payment,  detriment, 
loss,  or  responsibility  given,  suffered,  or  undertaken  by  the 
other. 

Gall-loans  may  be  regarded  as  payable  on  demand,  and,  inas- 
much as  the  collateral  in  this  case  was  payable  at  a  future  day, 
the  implication  is  not  an  unreasonable  one  that  the  arrange- 
ment operated  as  an  injury  to  the  holder  and  as  a  benefit  to 
the  debtor  and  pledgor.  Such  a  reason  may  doubtless  have 
weight ;  but  it  is  by  no  means  certain  that  it  is  the  true  foun- 
dation of  the  title  of  the  holder,  as  other  authorities  hold  that 
a  negotiable  security  transferred  for  such  a  purpose  is  in  some 
sense  a  conditional  payment  of  the  debt,  the  condition  being 
that  the  debt  revives  if  the  security  is  not  realized.  Behhaw 
V.  Bu9h,  11  C.  B.  191-205 ;  ariffiths  v.  Owen,  13  Mee.  &  W. 
58,  64. 

Still  not  satisfied,  the  defendant  in  the  c«ase  (^Cnrrie  v.  Misa) 
appealed    from    the  judgment  of  affirmance   rendered   in   the 
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Exchequer  Chamber  to  the  House  of  Lords.  Much  instruc- 
tion is  denved  in  respect  to  the  issue  between  the  parties  by 
referring  to  the  propositions  maintained  by  the  counsel  of  the 
appellant,  of  which  the  following  are  the  most  important : 
1.  That  there  was  a  total  failure  of  consideration,  inasmuch  as 
the  defendant  Misa  never  received  any  value  for  his  draft 
except  the  four  bills  which  were  dishonored.  2.  That  the 
check  in  question  was  not  a  bill  of  exchange,  nor  a  promissory 
note,  nor  an  order  for  the  payment  of  money  on  demand. 
8.  That  the  existence  of  a  past  debt  is  not  a  sufficient  consid- 
eration for  the  transfer  of  the  check. 

Enough  is  reported  of  the  arguments  for  the  appellant  to 
show  that  nothing  was  left  undone  by  his  counsel  in  their 
power  to  do  to  sustain  those  propositions ;  but  the  learned 
judges  overruled  them  all,  and  affirmed  the  judgment  rendered 
in  the  two  lower  courts.  In  giving  the  principal  opinion. 
Lord  Chelmsford  said  that  he  entertained  no  doubt  that,  as 
between  the  defendant  and  the  depositor  of  the  check,  there 
was  a  sufficient  consideration,  and  that  the  bankers  were 
holders  for  value,  and  he  proceeded  to  remark  that  the  counsel 
of  the  appellant  admit  that  if  the  judges  are  of  that  opinion  it 
will  dispose  of  the  case.  All  the  judges  concurred  that  the 
liolders  were  holders  for  value,  and  the  result  was  the  same  as 
in  the  court  of  original  jurisdiction.  Misa  v.  Currie^  1  App. 
Gas.  664,  563. 

CoiTesponding  views  are  held  in  the  Queen's  Bench,  in  the 
Court  of  Appeals,  and  in  the  High  Court  of  Chancery.  Where 
a  party  by  means  of  a  false  pretence,  or  condition  which  he 
does  not  fulfil,  procures  another  party  to  give  him  a  note  or 
acceptance  in  favor  of  a  third  person,  to  whom  he  pays  it  and 
who  receives  it  bona  tide  for  value,  the  Queen's  Bench  decided 
that  the  giver  remains  liable  to  pay  the  same,  because  his 
acceptance  or  transfer  of  the  same  imports  value  prima  fade^ 
and  he  can  only  relieve  himself  from  his  promise  to  pay  the 
holder  by  showing  that  he  is  not  a  holder  for  value,  or  that  he 
received  the  instrument  in  bad  faith,  or  with  notice  of  its 
infirmity.      Watson  v.  Russell,  3  B.  &  S.  34,  40. 

Two  of  the  justices  (Concurred  in  that  proposition  without 
any  qualification,  and  tlie  Chief  Justice  also  concurred  in  the 
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same  to  the  extent  of  llie  debt  of  llie  holder  it  was  pledged  to 
secure,  which  is  the  same  rule  that  Shaw,  C.  J.,  with  tlie  con- 
currence of  all  his  associates,  adopted  nearly  twenty  years 
earlier.      Chicirpee  Bank  v.  Chapln^  8  Mete.  (Mass.)  40. 

Commercial  securities,  when  transferred  to  discharge  a  pre- 
existing debt,  it  is  admitted,  give  the  holder  a  good  title  which 
will  shut  out  prior  equities;  and  the  Court  of  Appeals  in  a 
recent  case  decided  that  there  was  no  difiference  in  that  regard 
between  past  and  present  consideration  to  be  found  in  the 
books,  and  held  that  the  transfer  of  a  bill  of  lading  for  a  valu- 
able considei*ation  to  a  bona  fide  transferee  defeats  the  right 
of  stoppage  in  transitu  of  the  unpaid  vendor  of  the  goods, 
although  the  consideration  was  past  and  not  given  at  the  time 
the  bill  of  lading  was  delivered  to  the  transferee  by  the  lawful 
holder.     Leask  v.  Scott,  2  Q.  B.  D.  376,  380. 

Certain  bankers  pressed  their  debtors  for  better  security, 
and  the  debtors,  having  promised  to  comply  with  the  request, 
hypothecated  merchandise  for  the  pur|)ose,  evidenced  by  ware- 
house certificates,  which  the  debtors  agreed  to  deliver  as  soon 
as  they  could  be  procured  from  the  warehouse.  They,  the 
debtors,  procured  the  warrants,  but  refused  to  deliver  the  same, 
when  the  plaintiffs  instituted  the  present  suit,  to  which  the 
respondents  demurred,  insisting  that  the  existence  of  the  debt 
is  no  sufficient  consideration  for  such  an  agreement.  Among 
other  things,  the  respondents  contended  that  the  allegations  of 
the  bill  did  not  exhibit  a  transaction  where  the  complainants 
promised  to  abstain  from  suing  their  demand  for  any  certain 
time  ;  but  the  Vice-Chancellor  held  that  the  bankers  did  in 
effect  give,  and  that  the  respondents  did  receive,  the  benefit  of 
some  degree  of  forbearance  and  benefit  that  they  would  not 
have  obtained  if  they  had  not  made  the  agreement,  and  the 
demurrer  was  accordingly  overruled.  Alliance  Bank  v.  Broom 
^  Co.,  2  Drew.  &  Sm.  289. 

Without  more,  these  authorities  are  sufficient  to  show  that 
there  is  but  one  voice  upon  the  subject  in  the  courts  of  the 
parent  country,  and  tliat  they  speak  to  the  point  with  a 
degree  of  unanimity  and  uniformity  well  calculated  to  excite 
admiration  and  to  inspire  confidence  that  the  rule  of  decision 
is  both  correct  and   just.     Not  only  every  court,  but  every 
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judge  of  every  court,  iu  that  country  concurs  in  the  proposi- 
tion, that  the  holder  of  such  a  negotiable  security  before 
maturity,  as  collateral  to  a  pre-existing  debt,  without  notice  of 
any  prior  equities,  is  a  bona  fide  holder  for  value  in  the  usual 
course  of  business,  and  that  his  title  to  the  instrument  is  good, 
and  wholly  unaffected  by  any  such  prior  equities  between  the 
antecedent  parties.  Text-writers  everywhere  adopt  the  same 
rule,  and  recognize  and  commend  it  as  the  correct  and  true  rule 
of  decision. 

So,  if  a  bill  or  note  be  indorsed  as  a  collateral  security^  says 
Chitty,  that  is  an  adequate  consideration  to  enable  the  party  to 
sue  thereon,  though  he  advanced  no  new  credit  on  the  bill  or 
note  at  the  time ;  and  he  lays  down  the  same  rule  as  to  the 
receipt  of  a  bill  or  note  in  payment  of  a  pre-existing  debt. 
Chitty,  IViUs  (18th  ed.),  74. 

In  the  ordinary  course  of  things,  says  Mr.  Justice  Story,  the 
holder  is  presumed  to  be  the  prima  facie  holder  of  such  a  secu- 
rity for  value,  and  he  is  not  bound  to  give  evidence  that  he 
gave  any  value  for  it,  until  the  other  party  establishes  the 
want  or  failure  or  illegality  of  the  consideration,  or  that  the 
bill  had  been  lost  or  stolen  before  it  came  to  the  possession  of 
the  holder.  It  may  then  be  incumbent  on  him  to  show  that 
he  has  given  value  for  it,  because  he  ought  not,  under  such  cir- 
cumstances, to  be  placed  in  a  better  situation  than  the  antece- 
dent parties  through  whom  he  obtained  the  instrument.  Story, 
Bills  (4th  ed.),  sect.  193;  Story,  Notes  (7th  ed.),  sects.  195, 
196. 

A  creditor,  says  Byles,  may  agree  to  take  a  bill  as  collateral 
security  for  a  debt  already  due,  without  affecting  his  present 
right  to  sue  for  the  debt ;  but,  if  a  creditor  elects  so  to  do,  he 
becomes  the  trustee  to  that  extent  of  the  debtor,  and  is  bound 
to  perform  the  duties  of  a  holder  in  respect  to  presentment  and 
notice  of  dishonor,  and,  if  he  fail  to  do  so,  the  parties  only 
liable  conditionally  are  discharged,  as  no  one  but  the  actual 
holder  can  perform  those  duties.  Byles,  Bills  (5th  Am.  ed.), 
869;  Peacock  v.  Purcell,  32  L.  J.  266;  8.  c.  14  C.  B.  N.  s. 
728. 

Litigated  cases  often  arise  where  tliere  is  a  present  consid- 
eration given   for  the  transfer;  and  Mr.  DHiiiel  regards  it  afl 
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agreed  that  the  holder  of  the  collateral  security,  in  all  such 
cases,  is  a  bona  fide  holder  for  value,  if  he  took  the  security 
without  notice  of  any  equities  between  the  antecedent  parties, 
or  if  there  was  any  agreement,  express  or  implied^  to  give  time 
of  payment  of  the  debt  to  the  debtor ;  but  he  admits  that,  where 
neither  of  these  conditions  exists  in  the  case,  the  question  is 
one  of  more  diflSculty.  Those  two  propositions  he  supports  by 
sound  reasons  and  convincing  suggestions,  and  then  proceeds  to 
examine  the  argument  for  and  against  the  proposition,  that  the 
same  conclusion  should  be  reached  even  where  there  is  no  new 
consideration  other  than  what  arises  from  the  relation  of  debtor 
and  creditor,  nor  any  express  agreement  to  extend  the  time  of 
payment.  His  view  is,  that  the  issue  in  such  a  case  must  turn 
upon  the  question  whether  there  is  any  implied  suspension  of 
the  prior  debt  until  the  collateral  becomes  due,  and  that  an 
implied  agreement  is  as  binding  as  one  expressed  in  terms,  of 
which  it  is  supposed  no  one  entertains  the  least  doubt. 

Different  examples  are  put  by  the  author,  and  the  proper 
presumption  in  each  supposed  case  is  stated;  but  he  finally 
comes  to  the  conclusion  tliat,  inasmuch  as  the  holder  in  soich  a 
case  becomes  a  party  to  the  collateral  security,  and  that  he 
thereby  assumes  the  burden  as  such  holder  of  fixing  the  liability 
of  the  indorser,  he  is  properly  to  be  regarded  as  a  holder  for 
value,  if  he  took  the  collateral  in  good  faith  and  without  notice 
of  any  equities  between  the  antecedent  parties.  1  Daniel, 
Negotiable  Securities  (2d  ed.),  sects.  827-830;  Blanchard  v. 
Stevens^  3  Gush.  (Mass.)  162,  167 ;  Maitland  v.  Citizens*  Na- 
tional Bank  of  Baltimore,  40  Md.  540,  564. 

Three  of  the  theories  involved  in  the  controversy  are  pre- 
sented by  Mr.  Parsons  for  careful  examination:  1.  Where  ne- 
gotiable paper  is  received  in  payment  of  an  antecedent  debt ; 
but  further  discussion  of  that  topic  is  unnecessary,  as  it  is  con- 
ceded in  this  case  that  the  title  of  the  holder  in  such  a  case  is 
as  good  as  if  the  contents  were  paid  in  cash.  2.  Where  it  is 
received  as  collateral  security  for  a  pre-existing  debt.  8.  Where 
it  is  received  as  coll.iteral  security  for  a  debt  contracted  at  the 
date  of  the  transfer. 

Two  objections,  as  the  author  states,  are  usually  taken  to 
each  of  the  last  two  theories :  1.  That,  as  no  new  consideration 
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is  paid  by  the  bolder,  he  is  not  injured  by  the  impeachment  of 
liis  title.  2.  That  such  a  transfer  as  is  supposed  in  either  of 
the  last  two  cases  is  not  one  made  in  the  usual  course  of  busi- 
ness. 

Transfers  of  negotiable  securities,  for  the  purpose  supposed, 
are  seldom  made,  except  in  the  execution  of  some  agreement  or 
understanding,  by  which  the  transferrer  is  to  be  benefited  ;  as 
by  delay  or  forbearance  or  further  credit,  or  the  giving  up  of 
other  collaterals,  or  the  substitution  of  one  collateral  for  another, 
or  the  promise  to  forego  the  means  of  obtaining  other  indemnity 
or  security. 

Few  cases,  it  is  presumed,  arise  where  the  interest  of  the 
debtor  is  not  consulted  ;  so  that,  if  the  rule  should  be  confined 
to  the  cases  falling  within  the  abstract  theory  of  such  a  defence, 
the  question  would  cease  to  be  of  much  importance,  nor  would 
it  often  be  true  that,  if  the  title  of  the  holder  should  be  im- 
peached, he  would  be  left  in  as  good  condition  as  he  was  before. 
1  Parsons,  Bills  and  Notes,  219. 

Debtors  are  often  benefited  by  delay,  but  creditors  are  usually 
sufferers.  Transactions  of  the  kind,  it  is  said,  are  not  to  be 
regarded  as  transfers  made  in  the  usual  course  of  business ;  but 
the  court  is  unable  to  adopt  that  conclusion,  as  the  statement 
of  the  learned  author  is  believed  to  be  correct,  that  a  large 
part  of  the  use  that  is  made  of  negotiable  paper  is  as  a  means 
of  borrowing  money  or  of  securing  debts  previously  contracted. 

Bills  and  instruments  of  the  kind,  indorsed  in  blank  or  pay- 
able to  bearer,  when  transferred  to  an  innocent  holder  create 
the  same  liability  as  if  indorsed  at  the  time  of  the  transfer. 
Where  a  party  executed  such  a  note  to  take  up  a  prior  note, 
and  his  agent  delivered  it  to  a  third  person  as  collateral  secu- 
rity for  his  own  pre-existing  debt,  Shaw,  C.  J.,  held  that 
the  holder  took  a  good  title  as  against  the  maker  to  the  extent 
of  his  debt,  but  that  he  could  not  recover  any  more  than  the 
amount  of  his  pre-existing  debt.  /Stoddard  v.  Kimbally  6  Cush. 
(Mass.)  469. 

Adjudged  cases,  almost  without  number,  decide  that,  where 
the  pre-existing  debt  is  discharged,  the  title  of  the  innocent 
holder  is  beyond  question;  but  frequent  attempt  is  made  to 
show  that  there  is  a  distinc^tion  between  taking  such  a  note  in 
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payment  of  a  pre-existing  debt  auJ  taking  it  as  a  collateral 
security  for  such  a  payment.  One  whose  debt  is  due,  says 
Redtield,  G.  J.,  must  pay  it,  or  become  a  bankrupt  in  the  com- 
mercial sense.  If,  instead  of  money,  he  gives  a  bill  or  note, 
either  on  time  or  at  sight,  whether  this  is  payment  in  form  or 
is  given  as  collateral  to  his  debt,  he  gains  time,  and  is  saved 
from  the  disgrace  and  ruin  consequent  upon  stopping  payment. 
Viewed  as  it  may  be,  the  debtor  in  either  case  derives  the 
benefit  of  an  implied  understanding  tliat  the  creditor  will  not. 
immediately  press  for  payment,  unless  the  new  security  proves 
unproductive,  and,  if  it  does,  that  the  creditor  may  parsue  any 
other  proper  remedy.  Difference  in  form  between  payment 
and  collateral  security,  it  was  admitted,  existed ;  but  the  court 
unanimously  held  that  there  was  no  difference  in  principle, 
provided  the  indorsement  was  unqualified,  so  as  to  impose  upon 
the  holder  the  obligation  to  conform  to  the  law  merchant  in 
enforcing  payment.     Atkinson  v.  Brooks^  26  Vt.  669,  576. 

Other  State  decisions,  too  numerous  for  citation,  hold  that  a 
party  taking  a  negotiable  note  in  payment  of,  or  as  a  collateral 
security  for,  a  precedent  debt,  is  a  bona  fide  holder  for  a  valua- 
ble consideration,  and  that  he  is  entitled  to  the  same  protection 
as  a  holder  who  receives  the  same  in  payment  for  goods  deliv- 
ered at  the  time  of  the  transfer,  or  one  who  pays  cash  for  the 
instrument  when  it  is  delivered.  Allaire  v.  HartsJwme^  21  N. 
J.  L.  665 ;  Hamilton  v,  Voiight^  34  id.  187, 191 ;  Culvers.  Bene- 
dict, 13  Gray  (Mass.),  7, 10;  Johnson  v.  Way,  27  Ohio  St.  374, 
879 ;  Brush  v.  Scribner,  11  Conn.  388  ;  Ghwynn  v.  Lee,  9  Gill 
(Md.),  138. 

Even  suppose  that  the  title  of  the  plaintiffs  is  good  under  the 
rule  of  the  commercial  law,  as  understood  and  administered  in 
the  Federal  courts,  still  it  is  insisted  by  the  defendants  that  the 
State  courts  have  adopted  a  different  rule  in  such  a  case,  and 
that  the  State  rule  of  decision  is  the  one  applicable  in  the  case 
before  the  court.  Both  parties  are  citizens  of  the  same  State  ; 
and  it  must  be  admitted  that  if  the  State  rule  is  applicable  iu 
the  case,  then  the  ruling  of  the  Circuit  Court  is  erroneous. 
Various  arguments  were  advanced  in  support  of  the  proposition, 
but  the  one  most  pressed  is  that  derived  from  the  thirty-fourth 
section  of  the  Judiciary  Act,  which  provides  that  the  laws  of 
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the  several  States,  except  where  the  Constitution,  treaties,  or 
statutes  of  the  United  States  otherwise  require  or  provide,  shall 
be  regai'ded  as  rules  of  decision  in  trials  at  common  law  in 
che  couits  of  the  United  States,  in  cases  where  they  apply. 
1  Stat.  92. 

State  laws  furnish  rules  of  decision  in  trials  at  common  law 
in  the  Federal  courts,  in  cases  where  they  apply,  which  leaves 
it  plainly  to  be  understood  that  those  laws  do  not  apply  in  all 
cases,  and  it  was  early  decided  that  they  do  not  apply  to  the 
process  and  practice  of  the  Federal  courts.  Wyman  v.  Southard^ 
10  Wheat.  1. 

In  cases  depending  on  the  statutes  of  a  State,  and  more  espe- 
cially in  those  representing  titles  to  land,  the  court  adopts  the 
construction  of  the  State,  where  that  construction  is  settled 
and  can  be  ascertained.  Polk's  Lessee  v.  Wendelly  9  Cranch, 
87,  98. 

Where  any  rule  of  real  property  has  been  settled  in  the 
State  courts,  the  same  rule  will  be  applied  by  this  court  that 
would  be  applied  by  them.  Jackson  v.  Chew^  12  Wheat.  158, 
162. 

Controversies  often  arise  where  this  court  will  refuse  to 
adopt  a  decision  of  the  State  court,  as  in  the  construction  of  a 
will,  unless  it  appears  that  the  decision  has  become,  by  acqui- 
escence, a  rule  of  property  in  the  State.  Lane  v.  Viek^  8  How. 
464,  476. 

Three  decisions  from  the  State  courts  show  that  the  rule  of 
decision  adopted  by  the  courts  of  the  State  at  that  period  sup- 
port the  views  of  the  defendants,  and  we  regret  to  say  that  the 
tendency  of  some  of  the  later  decisions  in  the  same  tribunals 
are  in  the  same  direction.  Atlantic  National  Bank  of  New  York 
V.  Franklin,  66  N.  Y.  235. 

Such  being  the  fact,  it  becomes  necessary  to  decide  the  ques- 
tion whether  the  decisions  of  a  State  court  compel  this  court  to 
apply  to  the  facts  of  the  case  a  rule  of  decision,  believed  to  be 
in  direct  conflict  with  the  rule  of  commercial  law.  Nearly 
forty  years  have  elapsed  since  this  question  was  first  presented 
to  this  court  for  decision.  Doubts  were  then  entertained 
whether  the  State  rule  was  absolutely  settled;  but,  for  the 
purposes  of  the  decision,  that  point  was  unconditionally  ad- 
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mitted  Then  as  now  the  chief  argument  in  support  of  the 
proposition  was  that  the  question  was  controlled  by  the  thirty- 
fourth  section  of  the  Judiciary  Act,  to  which  the  court  re- 
sponded, in  the  first  place,  by  denying  that  the  word  *'  laws," 
used  in  the  section,  included  the  decisions  of  the  local  tribunals 
within  the  scope  of  its  meaning.  In  the  ordinary  meaning  of 
language,  said  Mr.  Justice  Story,  it  will  hardly  be  contended 
that  the  decisions  of  the  courts  constitute  laws,  adding  that,  at 
most,  they  are  only  evidence  of  what  the  law  is,  and  are  not  ol 
themselves  laws.  They  are  often  re-examined,  reversed,  and 
qualified  by  the  courts  themselves,  whenever  they  are  found  to 
be  either  defective  or  ill-founded  or  otherwise  incorrect. 

His  views  were  that  the  laws  of  a  State  are  more  usually 
understood  to  be  the  rules  and  enactments  of  the  legislature, 
or  long  established  local  customs  having  the  force  of  laws. 
None,  it  is  believed,  can  dissent  from  that  view,  and  we  have 
the  authority  of  that  opinion  for  saying  that,  in  all  cases  prior 
to  that  time,  the  court  had  uniformly  supposed  that  the  section, 
when  properly  interpreted,  was  limited  in  its  application  to 
State  laws  strictly  local,  and  the  construction  thereof  by  the 
local  tribunals,  and  to  rights  and  titles  to  things  having  a  per- 
manent locality,  such  as  the  rights  and  titles  to  real  estate,  and 
other  matters  immovable  and  intra-territorial  in  their  nature 
and  character ;  that  the  court  had  never  supposed  that  the  sec- 
tion applied,  or  was  designed  to  apply,  to  the  construction  of 
ordinary  contracts  or  other  written  instruments,  nor  to  ques- 
tions of  general  commercial  law. 

These  views  were  enforced  by  many  other  illustrations,  and 
the  court  decided  —  every  member  of  the  court  but  one  concur- 
ring —  that  the  section,  upon  its  true  intendment  and  construc- 
tion, is  strictly  limited  to  local  statutes  and  local  usages,  drud 
that  it  does  not  extend  to  contracts  and  other  instruments  of  a 
commercial  nature,  the  true  interpretation  and  eflEect  of  which 
are  to  be  sought,  not  in  the  decisions  of  the  local  tribunals,  but 
in  the  general  principles  and  doctrines  of  commercial  jurispru- 
dence.    Swift  V.  Tyson^  16  Pet.  1,  18. 

Judicial  views  of  a  corresponding  character  were  expressed 
by  Lord  Mansfield,  as  Chief  Justice  of  the  King's  Bench,  nearl}' 
a  century  earlier,  when  he  said  that  the  maritime  law  is  not  the 
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law  of  a  particular  countiy,  but  the  general  law  of  nations. 
Luke  V.  Li/dfy  2  Burr.  882. 

Mr.  Justice  Story  referred  to  that  case,  in  support  of  the 
decision  of  the  court,  and  quoted  the  celebi'ated  maxim  of 
Cicero,  which,  liberally  interpreted,  is  to  the  effect  that  mari- 
timfe  law  is  not  one  thing  in  one  country  and  another  thing  in 
a  different  country,  nor  one  thing  to-day  and  another  to-mor- 
row, but  that,  in  all  times  and  nations,  it  is  immutable  and  im- 
perishable.    Translation  by  Yonge  (London,  1853),  360. 

Commercial  law,  says  Bouvier,  is  a  phrase  employed  to 
denote  the  branch  of  the  law  which  relates  to  the  rights  of 
property  and  the  relations  of  persons  engaged  in  commerce. 
Pei'sons  engaged  in  commercial  adventures,  wherever  they 
may  have  their  domicile,  have  business  relations  throughout 
the  civilized  world,  from  which  it  results  that  commercial  law 
is  less  local  and  more  international  than  any  other  system  of 
law,  except  the  law  of  nations. 

Codes,  laws,  and  ordinances  of  other  States,  says  a  learned 
writer,  whether  ancient  or  modem,  are  received  by  the  courts 
with  great  respect,  not  as  containing  any  authority  in  them- 
selves, but  as  evidence  of  the  general  law  merchant.  Where 
these  are  contradicted  by  judicial  decisions,  they  cease  to  have 
any  value  in  the  jurisdiction  where  the  law  is  decided  to  be  the 
other  way.     Levi  (2d  ed.),  2. 

Authoritative  support  to  the  proposition,  that  the  decisions  of 
the  State  courts  do  not  control  in  such  a  case,  is  also  derived 
from  other  decisions  of  this  court,  in  which  every  member  of 
the  court  concurred.  Carpenter  v.  The  Providence  Washington 
Insurance  Go,,  16  Pet.  495,  511. 

Insurance  against  fire  in  that  case  was  effected  by  a  mort- 
gagor, and  one  of  the  questions  was  as  to  the  amount  the 
insured  was  entitled  to  recover.  Reported  cases  from  the  State 
reports  were  referred  to  as  furnishing  the  rule  of  decision. 
Responsive  to  that  argument,  Mr.  Justice  Story  remarked, 
among  other  things,  that  the  question  presented  was  a  question 
of  general  commercial  law,  involving  the  construction  of  an 
insurance  contract,  which  is  by  no  means  local  in  its  character, 
or  regulated  by  any  local  policy  or  customs  ;  that  the  decisions 
tft  the  State  tribunals  are  entitled  to  great  respect,  bat  that 
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they  cannot  conclude  the  judgment  of  this  court  in  such  a  castj , 
and  that  this  court  is  bound  to  interpret  the  instrument  accord- 
ing to  its  own  opinion  of  its  true  intent  and  objects. 

Equally  decisive  views  have  often  been  expressed  by  this 
court  in  other  cases,  of  which  one  deserves  special  notice. 
Preliminary  to  the  point  decided,  the  court  very  properly  ad- 
mitted that  the  Federal  courts  will  pay  due  regard  to  the  laws 
of  the  States  and  their  construction  by  the  State  tribunals; 
bat  the  court  decided,  Mr.  Justice  Harlan  giving  the  opinion, 
that  this  court  is  not  bound  by  the  decisions  of  the  State  courts 
in  determining  a  question  of  general  commercial  law;  thai 
such  is  the  established  doctrine  of  the  court,  so  frequently  an- 
nounced as  not  to  require  any  extended  citation  of  authorities 
in  its  support.  Oates  v.  National  Bank^  100  U.  S.  239 ;  Amis 
V.  Smith,  16  Pet.  808,  314;  Conkling's  Treatise  (6th  ed.), 
140. 

Ar^ment  to  show  that  the  decisions  of  this  court  referred  to 
contradict  the  decisions  of  the  State  court  upon  the  matter  in 
decision  is  quite  unnecessary,  as  that  is  admitted.  Nor  is  ii 
correct  to  suppose  that  the  leading  case,  contradicting  the  views 
of  the  State  court,  is  unsupported  to  its  full  extent  by  other 
decisions  of  this  court.  Instead  of  that,  the  doctrines  of  that 
case  were  directly  and  fully  reaffirmed  in  the  following  case, 
decided  more  than  twelve  years  later.  Watson  v.  Tarpley^  18 
How.  617. 

State  legislation,  as  shown  in  that  case,  had  prescribed  regu- 
lations in  respect  to  the  protest  of  bills  of  exchange,  and  notice 
of  their  dishonor  repugnant  to  the  requirements  of  the  law 
merchant ;  and  this  court  held  that  the  State  regulations  were 
not  operative,  and  that  the  payee  or  indorsee  of  the  bill,  in 
spite  of  the  State  law,  might  enforce  his  rights  in  the  Federal 
court,  as  defined  and  recognized  by  the  decisions  of  this  court. 
Reference  was  there  made  to  the  sentiments  expressed  by  Lord 
Mansfield,  that  the  maritime  law  was  not  the  law  of  one  coun- 
try only,  but  of  the  commercial  world ;  and  the  court  decided 
that  the  commercial  law  was  not  circumscribed  within  any 
local  limits,  and  that  citizens  resorting  to  the  Federal  tribunals 
for  the  ascertainment  of  their  rights  might  well  claim  the 
benefit  of  the  rules  of  the  general  commercial  law.     Six  of  the 
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justices  of  the  court,  including  the  Chief  Justice,  held  the  same 
views  in  the  still  later  case,  to  which  special  reference  is  made. 
ijruod/ttan  V.  Stmands^  20  How.  343,  371. 

Collaterals,  previously  held  in  that  case,  had  been  surrendered 
when  the  new  arrangement  was  made,  and  the  evidence  showed 
an  agreement  for  forbearance ;  and  the  court,  in  order  to  pre- 
vent a  dissent,  rested  the  case,  so  far  as  respected  the  question 
of  consideration,  upon  those  special  facts ;  but  it  is  deemed 
proper  to  state  that  two-thirds  of  the  court  entirely  approved 
of  the  views  of  Mr.  Justice  Story,  as  expressed  in  Swift  v.  Ty- 
son^ and  in  his  valuable  works  upon  bills  of  exchange  and  prom- 
issory notes.  Confirmation  of  the  proposition  that  his  views  in 
that  decision  are  correct  is  also  derived  from  a  note  appended 
to  the  text  of  the  third  volume  of  Kent's  Commentaries,  by 
the  distinguished  author,  in  which  he  says  that  he  is  inclined 
to  concur  in  that  decision  as  the  plainer  and  better  doctrine. 
8  Kent,  Com.  (12th  ed.)  81;  Cooley,  Const.  Lim.  (4th  ed.^ 
18. 

State  decisions,  in  respect  to  titles  to  real  estate  and  transfers 
of  property,  usually  furnish  the  rule  of  decision  in  the  Federal 
courts,  by  virtue  of  the  before-mentioned  provision  of  the 
Judiciary  Act ;  but  the  established  practice  is,  that  it  does  not 
apply,  except  in  matters  of  a  strictly  local  character ;  that  is 
to  say,  to  the  positive  statutes  of  the  States  and  the  interpre- 
tations of  the  same  by  their  own  tribunals,  including  rights  and 
titles  to  things  having  a  permanent  locality,  such  as  real  prop- 
erty, and  that  it  does  not  extend  to  questions  of  general  com- 
mercial law,  from  which  it  follows  that  where  any  controversy 
arises  as  to  the  liability  of  a  party  to  a  bill  of  exchange,  prom- 
issory note,  or  other  negotiable  paper,  in  one  of  the  Federal 
courts,  which  is  not  determined  by  the  positive  words  of  a  State 
statute,  or  its  meaning  as  construed  by  the  State  courts,  the 
Fedenil  courts  will  apply  to  its  solution  the  general  principles 
of  the  law  merchant,  regardless  of  any  local  decision.  1  Daniel, 
Neg.  Inst.  (2d  ed.)  sect.  10. 

Transactions  of  a  commercial  character  extend  throughout 
the  civilized  world,  and  it  is  well  known  that  they  are  chiefly 
conducted  through  the  medium  of  bills  of  exchange  and  other 
negotiable  instruments.     Uniformity  of  decision  is  a  matter  of 
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great  public  conveiiieiice  and  universal  necessity,  acknowl- 
edged by  all  commercial  nations.  Should  this  court  adopt  a 
principle  of  decision  which  when  carried  into  effect  would 
establish  as  many  different  rules  for  the  determination  of  com- 
mercial controversies  as  there  are  States  in  the  Union,  it  would 
justly  be  considered  a  public  calamity,  as  it  must  necessarily 
depreciate  our  negotiable  securities  in  all  the  foreign  markets 
of  the  world  where  our  merchants  have  commercial  transac- 
tions. 

Stable  and  immutable  rules  are  necessary  to  give  confidence  to 
those  who  receive  such  securities  in  the  usual  course  of  business, 
when  indorsed  in  blank,  or  made  payable  to  bearer,  so  that  if 
such  a  bill  or  note  is  made  without  consideration,  or  be  lost  or 
stolen,  and  afterwards  be  negotiated  for  value  to  one  having 
no  knowledge  of  such  facts,  in  the  usual  course  of  business, 
his  title  shall  be  good,  and  he  shall  be  entitled  to  collect  the 
amount. 

Uniformity  of  decision  in  such  cases  is  highly  desirable,  and 
these  observations  are  sufficient  to  show  that  nothing  is  want- 
ing to  accomplish  that  great  object  but  the  concurrence  of  a 
few  more  of  the  State  courts,  of  which  none  are  more  to  be 
desired  than  the  courts  of  New  York  and  Pennsylvania.  It  is 
hoped  that  they  will  concur  at  no  distant  day. 

For  these  reasons  the  conclusion  is  that  the  judgment  should 
be  affirmed. 

Mb.  Justiob  Bbadley.  I  concur  in  the  judgment  ren- 
dered in  this  case,  and  in  most  of  the  reasons  given  in  the 
opinion.  But,  in  reference  to  the  consideration  of  the  transfer 
of  the  note  as  collateral  security,  I  do  not  regard  the  obliga- 
tion assumed  by  the  indorsee  (the  bank),  to  present  the  note 
for  payment  and  give  notice  of  non-payment,  as  the  only,  or 
the  principal,  consideration  of  such  transfer.  The  true  consid- 
eration was  the  debt  due  from  the  indorsers  to  the  indorsee, 
and  the  obligation  to  pay  or  secure  said  debt.  Had  any  other 
collateral  security  been  given,  as  a  mortgage,  or  a  pledge  of 
property,  it  would  have  been  equally  sustained  by  the  consid- 
eration referred  to ;  namely,  the  debt  and  the  obligation  to 
pay  it  or  to  secure  its  payment.     If  the  indorsers  had  assigned 
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a  mortgage  for  that  purpose,  the  title  of  the  bank  to  bold  tbe 
inorti2:age  would  bave  been  indubitable.  In  that  ease  prior 
equities  of  the  mortgagor  might  bave  prevailed  <igai|ist  the 
title  of  tbe  bank ;  because  a  mortgage  is  not  a  commercial 
security,  and  its  transfer  for  any  consideration  whatever  does 
not  cutoff  prior  equities.  But  the  6o7*a^(i^  transfer  of  com- 
mercial paper  before  maturit}  does  cut  off  such  equities  ;  and 
every  collateral  is  held  by  the  creditor  by  such  title  and  in 
such  manner  as  appertain  to  its  nature  and  qualities.  Security 
for  the  payment  of  a  debt  actually  owing  is  a  good  considera- 
tion, and  sufficient  to  support  a  transfer  of  property.  When 
such  transfer  is  made  for  such  purpose,  it  has  due  effect  as  a 
complete  transfer,  according  to  the  nature  and  incidents  of  the 
property  transferred.  When  it  is  a  promissory  note  or  bill  of 
exchange,  it  has  the  effect  of  giving  absolute  title  and  of  cut- 
ting off  prior  equities,  provided  the  ordinary  conditions  exist 
to  give  it  that  effect.  If  not  transferred  before  matunty  or  in 
due  course  of  business,  then,  of  course,  it  cannot  have  such 
effect.-  But  I  think  it  is  well  shown  in  the  principal  opinion 
that  a  transfer  for  the  purpose  of  securing  a  debt  is  a  transfer 
in  due  course.  And  that  really  ends  the  argument  on  the 
subject. 


National  Bank  v.  Dayton. 

A;  being  indebted  to  B.,  proposed,  in  conBideration  of  a  further  loan  of  money,  to 
deUver,  in  payment  of  both  sums,  a  certain  quantity  of  wood  at  a  stipulated 
price  per  cord.  B.  accepted  the  proposal,  C.  agreeing  to  receive  the  wood 
from  him  at  that  price.  The  loan  was  made,  and  A.,  pursuant  to  the  agree* 
ment  of  the  parties,  delivered  tlie  wood  upon  tlie  premises  of  C.  Held,  that 
A/b  title  passed  by  that  delivery,  and  that  tlie  wood  was  not  subject  to  lery 
mder  executions  tliereafter  issued  by  his  creditors. 

Ebbob  to  the  Supreme  Court  of  Wyoming  Territory. 
The  facts  are  stated  in  the  opinion  of  the  court. 
Mr.  Samuel  Shellabarger  and  Mr,  Jeremiah  S.  Wilson  for  the 
plaintiff  in  error. 

Mr.  William  A.  Maury  for  the  defendant  in  error. 
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Mb.  Justice  Hablan  delivered  the  opinion  of  the  court. 

This  was  replevin  by  the  Wyoming  National  Bank  against 
Thomas  J.  Dayton.  The  latter,  as  sheriff  of  Albany  County, 
Wyoming  Territory,  had,  by  virtue  of  several  attachments 
against  the  property  of  one  W.  S.  Bramel,  levied  upon  a  num- 
ber of  cords  of  wood.  The  bank,  claiming  to  be  the  owner  of 
the  wood  at  and  before  the  time  when  the  writs  were  issued 
and  levied,  brought  this  action  to  recover  it,  and  damages  for 
the  detention  thereof. 

In  the  court  of  original  jurisdiction  a  verdict  was  returned 
in  favor  of  the  defendant,  and  judgment  thereon  entered. 
From  the  judgment  of  affirmance  by  the  Supreme  Court  of 
the  Territory  the  present  writ  of  error  is  prosecuted. 

Upon  the  question  of  the  ownership  of  the  wood,  at  the  date 
of  the  respective  levies,  the  evidence  was  conflicting,  and  pre 
sented  a  case  peculiarly  within  the  province  of  the  jury  to 
determine,  under  proper  guidance  as  lo  the  law  governing  it. 
Without  attempting  to  set  forth  the  whole  case,  it  is  sufficient 
to  remark  that  there  was  evidence  to  establish  the  follpwing 
facts:  — 

Bramel  was  engaged  in  the  business  of  bringing  wood  down 
the  Big  Laramie  River  to  Laramie  City.  He  had  a  contract 
with  the  Union  Pacific  Railroad  Company  for  the  deliveiy  to 
it,  at  its  yard  in  that  city,  by  a  specified  date,  of  five  hundred 
cords  of  wood  at  $5  per  cord.  In  the  necessary  preparations 
for  that  engagement,  he  had,  prior  to  Oct.  30,  1873,  received 
from  the  bank  about  $2,100,  which  its  president  testified  had 
been  advanced  to  him  at  different  times  on  this  same  wood. 
For  these  advances  the  bank  held  his  notes.  On  the  day  last 
named  he  applied  to  the  president  of  the  bank  for  a  further 
advance  of  money.  His  application  was  denied.  He  then 
proposed  that  the  bank  should  buy  all  the  wood  he  had,  some 
of  which  was  then  in  the  yard  of  the  company,  but  not  received 
by  it,  some  on  the  bank  of  the  river,  and  some  in  the  river. 
This  proposition  was  at  first  declined ;  but,  after  further  con- 
versation between  him  and  the  president  of  the  bank,  it  was 
agreed  that  the  bank  should  take  the  five  hundred  cords  at  $5 
per  cord,  to  be  paid  for  in  the  debt  of  $2,100,  then  held  by  the 
bank«  and  $400  in  cash,  upon  the  condition  that  the  company 
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would  receive  the  wood  from  the  bank  upon  like  terms.  It  was 
a  part  of  the  arrangement  that  Bramel  should,  in  that  event, 
put  the  wood  into  the  yard  of  the  company,  and  use  the  $400 
for  that  purpose.  In  order  to  ascertain  whether  the  company 
would  assent  to  this  arrangement,  the  bank  cashier  and  Bramel, 
by  direction  of  the  president  of  the  bank,  visited  Mr.  Shank* 
land,  who  had  the  control  of  all  such  business  for  the  company. 
They  returned  together  and  reported  that  Shankland  approved 
the  arrangement,  and  would  make  out  the  vouchei'S  for  the 
wood  to  the  bank.  The  cashier  then  paid  $400  to  Bramel, 
taking  his  note  therefor,  bearing  interest  at  three  per  cent  per 
month  ;  and  the  latter  went  on  putting  the  wood  into  the  yard 
of  the  company.  He  had  delivered  at  that  place  about  three 
hundred  and  seventy-five  cords,  and  had  a  few  cords  on  the 
river-bank,  when  it  was  all  seized  by  the  defendant  in  error, 
under  the  attachments  against  Bramel's  property.  None  of 
the  wood  had  then  been  actually  received  by  the  company. 
Bramel's  notes,  to  which  we  have  referred,  were  held  by  the 
bank  at  the  commencement  of  this  action.  They  were  taken, 
as  the  bank  claimed  and  proved  by  its  president,  more  as 
memoranda  than  anything  else,  and  had  not  been  surrendered 
to  Bramel  because  he  had  not  called  at  the  bank  for  them. 

Such  was,  substantially,  the  case  of  the  bank.  We  do  not 
say  that  the  jury  should  have  found  that  it  was  made  out,  even 
by  a  decided  preponderance  of  the  evidence,  but  only  that  there 
was  evidence  tending  to  show  that  the  contract  and  acts  of  the 
parties  were  such  as  the  foregoing  statement  sets  forth. 

Looking  at  the  case  in  the  light  of  these  facts,  it  seems  that 
the  transaction  between  the  bank  and  Bramel  was  something 
more  than  a  mere  agreement  as  to  the  disposition  of  the  money 
to  be  obtained  from  the  company.  It  constituted  a  sale  to  the 
bank  of  all  the  wood  which  he  delivered  at  the  yard  of  the 
company.  The  absolute  title  to  it  passed  to  the  bank  upon  his 
depositing  it  there,  with  the  intention  or  for  the  purpose  of 
completing  the  sale.  Nothing  more  remained  to  be  done  by 
him.  His  contract  bound  him  to  deliver  the  wood,  not  to  the 
company,  but  at  its  yard  only.  In  legal  contemplation,  it  then 
came  into  the  possession  and  control  of  the  bank,  and  was  not 
thereafter  subject  to  be  reached  by  his  creditors,  upon  the  mer^ 
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g^und  that  the  title  had  uot  passed,  or  that  a  oomplete  delivery 
had  not  been  made.  The  delivery  in  execution  of  the  contract, 
at  a  specified  place  not  belonging  to  him,  was  such  as  accorded 
with  the  nature  of  the  property.  When  placed  in  the  yard  of 
the  company,  in  pursuance  of  the  agreement,  the  acts  of  the 
parties  united  with  the  previous  verbal  contract,  resulting  in  a 
consummated  obligatory  agreement,  depriving  the  seller  of  all 
further  control  of  the  property,  and  putting  it  under  the  exclu- 
sive dominion  of  the  buyer,  with  a  perfected  title  thereto. 

From  that  moment,  the  indebtedness  of  the  seller  to  the  bank 
td  the  extent  of  the  contract  price  of  the  wood  actually  delivered 
at  the  designated  place  was  discharged,  and  the  property  was 
thenceforward  at  the  risk  of  the  buyer.  Actual  manual  pos- 
session of  the  bank  by  its  agents  was,  under  the  circumstance? 
and  regarding  the  nature  of  the  property,  both  impracticable 
and  unnecessary  to  a  complete  delivery.  These  conclusions  are 
abundantly  sustained  by  authority.  Benjamin,  Sales,  bk.  1, 
pt.  2,  p.  134;  Billiard,  Sales,  c.  7,  pp.  124-130;  Browne,  Stat- 
ute  of  Frauds,  c.  15,  p.  323. 

The  instructions  were  not  in  accordance  with  these  views. 
The  court  failed  to  state  distinctly  and  clearly  the  principles  of 
laiii  by  which  the  jury  were  to  be  governed.  Taking  all  the 
instru^.  tions  together,  it  is  evident  that  the  deposit  of  the  wood 
at  the  yard  of  the  company,  in  pursuance  of  the  previous 
agreement  between  the  bank  and  Bramel  that  it  should  be  put 
there  for  ultimate  delivery  to  the  company,  was  not  regarded 
by  the  court  as  such  a  change  of  possession  as  would,  in  law, 
pass  the  title  to  the  bank  as  against  the  creditors,  whose  attach- 
ments were  subsequently  issued  and  levied. 

That  we  do  not  misinterpret  the  instructions  is  quite  clear, 
from  the  opinion  of  the  Supreme  Court,  which  declared  that 
^^  the  record  shows  that  the  full  and  absolute  control  and  pos- 
session of  the  same  was  publicly  and  privately  retained  by 
Bramel,  after  the  alleged  unconditional  sale."  In  view  of 
the  pleadings  and  evidence  this  could  not  be  the  case,  unless  the 
court  below  not  only  disregarded  the  evidence  in  behalf  of  the 
bank,  but  was,  further,  of  opinion  that  the  delivery  of  the  wood 
at  the  yard  was  insuilicient  to  pass  the  title,  and  change  the 
control  and  possession  of  the  property  from  the  seller  to  the 
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buyer.  But  that  position,  as  we  have  seen,  is  unsound  both 
upon  principle  and  authority.  We  repeat  that,  if  Bramel 
agreed  to  sell  and  the  bank  agreed  to  buy  the  wood  at  a  fixed 
price  per  cord,  the  seller  to  remove  the  wood  from  the  river  and 
put  it  in  the  yard  of  the  company,  for  sale  or  delivery  to  the 
latter  by  the  bank,  which  was  to  receive  the  vouchers,  and  if 
the  wood  was  so  deposited  in  pursuance  of  that  sale  and  agree- 
ment, then,  in  legal  contemplation,  the  title  and  possession  of 
the  property  passed  to  the  bank  from  the  moment  it  reached 
the  yard.  If  after  being  placed  there  and  before  its  receipt 
by  the  company  the  wood  had  been  destroyed  or  stolen,  the 
loss  would  have  been  that  of  the  bank.  It  is  immaterial,  under 
the  circumstances,  that  the  company  had  not,  when  the  attach- 
ments were  levied,  expressly  or  formally  recognized  the  bank's 
ownership  of  the  wood. 

Some  stress  was  laid  upon  the  fact  that  the  bank  took  the 
note  of  Bramel  for  the  9400  advanced  to  him.  That  act,  it  is 
claimed,  was  inconsistent  with  the  theory  of  an  absolute  pur- 
chase by  the  bank.  There  was,  however,  evidence  conducing 
to  show  that  the  bank  took  the  note  by  way  only  of  precaution , 
and  to  meet  the  possible  contingency  of  the  non-delivery  of  the 
wood  at  the  yard  of  the  company.  But  it  was  for  the  jury  to 
say  what  weight  should  be  given  to  that  fact  in  determining, 
upon  the  whole  case,  whether  there  was  an  actual  sale  of  the 
wood,  or  only  an  agreement  as  to  the  disposition  of  the  pro- 
ceeds after  it  should  be  received  by  the  company. 

The  judgment  will  be  reversed,  with  directions  to  require 
the  judgment  of  the  court  of  original  jurisdiction  to  be  set 
aside  and  a  new  trial  granted,  and  for  such  further  proceedings 
aa  may  be  in  conformity  with  this  opinion  ;  and  it  is 

So  ordered 
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United  States  v.  Peok. 
Pbok  v.  United  States. 

1.  Parol  eTJdenoe  of  the  stirroimduig  circumatances  is  admissible  to  show  the 

subject-matter  of  a  contract. 

2.  The  conduct  of  one  party  to  a  contract  which  prerents  the  other  from  pe^ 

forming  liis  part  is  an  excuse  for  non-performance. 

Appeals  from  the  Court  of  Claims. 

Peck,  the  claimant,  entered  into  a  contract  with  the  proper 
military  officer  to  furnish  and  deliver  a  certain  quantity  of 
wood  and  hay  to  the  military  station  at  Tongue  River,  in  the 
Yellowstone  region,  on  or  before  a  specified  day.  He  furnished 
the  wood,  but  failed  to  furnish  the  hay,  which  was  furnished 
by  other  parties  at  an  increased  expense.  The  accounting 
officers  of  the  government  claimed  the  right  to  deduct  from 
the  claimant's  wood  account  the  increased  cost  of  the  hay. 
Whether  this  could  lawfully  be  done  was  the  principal  ques- 
tion in  the  cause. 

The  court,  upon  an  examination  of  the  contract  and  of  the 
surrounding  circumstances  of  the  case,  were  of  opinion  that 
the  contracting  parties,  in  stipulating  relating  to  hay,  contem- 
plated hay  to  be  cut  in  the  Yellowstone  valley,  and  specially 
at  the  Big  Meadows  near  the  mouth  of  Tongue  River,  —  which 
was,  indeed,  the  only  hay  which  the  claimant  could  have  pro- 
cured within  hundreds  of  miles,  and  which  it  was  known  he 
relied  on.  The  government  officei-s,  fearing  that  the  claimant 
would  not  be  able  to  carry  out  his  contract,  and  it  being  abso- 
lutely necessary  that  the  hay  should  be  had,  allowed  other 
parties  to  cut  the  hay  at  Big  Meadows,  and  therewith  to  sup- 
ply the  Tongue  River  station.  The  claimant  complained  of 
the  double  injury  :  first,  of  giving  the  hay  which  he  relied  on 
to  other  parties;  and,  secondly,  of  charging  him  for  the  in- 
creased expense  of  getting  it.  The  question  was  whether  the 
surrounding  circumstances  could  be  taken  into  consideration 
in  the  claimant's  excuse,  although  the  contract  made  no  men- 
tion of  the  source  from  which  he  was  to  procure  the  hay  to  be 
supplied  by  him  to  the  government. 


Oct.  1880.]  United  States  v.  Peck.  86 

Mr.  Assistant  Attorney-  General  Ismith  for  the  United  States. 
Mr.  John  B.  Sanborn^  contra. 

Mu.  Justice  Bkadley,  after  stating  the  case, delivered  the 
opinion  of  the  court. 

Wo  think  that  the  facts  of  the  case  clearly  bring  it  within 
the  rules  allowing  the  introduction  of  parol  evidence :  first,  for 
the  purpose  of  showing,  by  the  surrounding  circumstances,  the 
subject-matter  of  the  contract,  namely,  hay  to  be  cut  and  gath- 
ered in  the  region  where  it  was  to  be  delivered ;  secondly,  for 
the  purpose  of  showing  the  conduct  of  the  agents  of  the  de- 
fendants by  which  the  claimant  was  encouraged  and  led  on  to 
rely  on  a  particular  means  of  fulfilling  his  contract  until  it  was 
too  late  to  perform  it  in  any  other  way ;  and  then  was  pre- 
vented by  these  agents  themselves  from  employing  those  means. 
The  supply  of  hay  which  he  depended  on,  and  which  under 
the  circumstances  he  had  a  right  to  depend  on,  was  taken  away 
by  the  defendants  themselves.  In  other  words,  the  defendants 
prevented  and  hindered  the  claimant  from  performing  his  part 
of  the  contract. 

That  the  subject-matter  of  a  contract  may  be  shown  by  parol 
evidence  of  the  surrounding  circumstances,  see  Bradley  v. 
Washington^  Alexandria^  ^  Georgetown  Steam  Packet  Co.^  13 
Pet.  89  ;  Thorington  v.  Smithy  8  Wall.  1 ;  Maryland  v.  Railroad 
Company^  22  id.  106 ;  Reed  v.  Insurance  Company^  96  U.  S. 
23;  1  Greenl.  Evid.,  sect.  277;  Taylor,  Evid.,  sect.  1082. 
And  that  the  conduct  of  one  party  to  a  contract  which  prevents 
the  other  from  performing  his  part  is  an  excuse  for  non-per- 
formance, see  Addison,  Contracts,  sect.  826  ;  Fleming  v.  Gilbert^ 
3  Johns.  (N.  Y.)  r>27.  In  the  case  last  cited,  the  defendant 
was  sued  on  a  bond  obliging  him  by  a  certain  time  to  procure 
and  cancel  a  mortgage  of  the  plaintiff  and  deliver  the  same  to 
him.  The  defendant  was  allowed  to  prove  by  parol  that  he 
procured  the  mortgage,  and,  having  inquired  of  the  plaintiff 
what  he  should  do  with  it,  was  directed  to  place  it  in  the  hands 
of  a  third  person.  This  was  held  to  be  an  excuse  for  not  hav- 
ing fully  performed  the  condition.  Judge  Thompson  said :  ^^  It 
is  a  sound  principle  that  he  who  prevents  a  thing  being  done 
shall  not  avail  himself   of   the  non-performance  he  has  occa- 
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sioned.  Had  not  the  plaiotiif  dispensed  with  a  further  com- 
pliance with  the  condition  of  the  bond,  it  is  probable  that  the 
defendant  would  ha\  e  taken  measures  to  ascertain  what  steps 
were  requisite  to  get  the  mortgage  discharged  of  record,  and 
would  have  literally  complied  with  the  condition  of  the  bond/' 
So  when  A.  gave  to  B.  a  bond  to  convey  certain  premises,  but 
they  subsequently  agreed  by  parol  to  rescind  the  contract,  and 
A.  thereupon  sold  the  premises  to  a  third  person,  it  was  held 
that  though  the  bond  was  not  cancelled  or  given  up,  nor  any  of 
the  papers  changed,  yet  by  the  parol  agreement  and  the  acts 
of  the  parties  under  it  the  bond  was  discharged.  Dearborn  v. 
Oro88^  7  Cow.  (N.  Y.)  48 ;  and  see  2  Co  wen  &  Hill's  Notes  to 
Phillips  on  Evid.,  605.     The  principle  involved  in  these  cases 

is  applicable  to  the  present. 

Judgment  affirmed. 

Note.  —  The  other  pointo  mvolved  in  the  foregoing  case  were  of  minor 
importance,  and,  at  the  suggestion  of  the  justice  who  delivered  the  opinion,  are 
omitted. 


Casey  v.  Adams. 

Actions,  local  in  their  nature,  may  be  maintained  in  the  proper  State  conri 
against  a  national  banking  association  in  a  county  or  a  city  other  than  that 
where  it  is  established. 

Erbob  to  the  Supreme  Court  of  the  State  of  Louisiana. 

This  was  a  proceeding  instituted  ill  the  Fifteenth  Judicial 
District  Court,  parish  of  La  Fourche,  Louisiana,  by  Adams  & 
Co.,  against  sundry  parties,  among  whom  was  Nicholas  W. 
Casey,  receiver  of  the  New  Orleans  Banking  Association,  which 
was  organized  under  the  act  of  Congress  and  established  at 
New  Orleans. 

It  appears  that,  by  virtue  of  executory  process  issued  out  of 
that  court,  a  certain  parcel  of  land  in  the  parish,  wherem 
Adams  &  Co.  held  a  mortgage,  was  sold,  they  becoming  the 
purchasers  for  less  than  their  debt.  "  The  sheriflF  refused  to 
complete  the  adjudication  "  unless  they  paid  certain  mortgage 
claims  of  the  banking  association  and  other  creditors.     Adams 
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&  Co.  then  obtained  a  rule  against  the  creditors,  the  sherifi 
and  the  recorder  to  show  cause  why  the  mortgages  appearing 
in  the  names  of  the  creditors  should  not  be  cancelled  and 
erased,  and  upon  the  sheriff  further  to  show  cause  why  he 
should  not  ^^  complete  the  adjudication  "  and  put  the  purchas- 
ers in  possession. 

Casey  alone  appeared.  He  pleaded  to  the  jurisdiction  upon 
the  ground  that  a  national  bank  cannot  be  sued  in  a  State 
court,  except  in  the  county  or  parish  in  which  it  is  located, 
and  that  its  rights  cannot  be  determined  on  a  rule  to  show 
cause. 

The  court  made  the  rule  absolute,  and  the  Supreme  Court, 
<m  appeal,  affirmed  the  judgment.  Casey  thereupon  removed 
the  case  here. 

Mr.  Charles  Case^  Mr.  John  D.  Rausej  and  Mr.  WUliam  Grant 
for  the  plaintiff  in  error. 
Mr.  Thomas  J.  Durani  and  Mr.  Charles  W.  Homor^  contra. 

Mr.  Chibf  Justiob  Waitb  delivered  the  opinion  of  thfi 
oonrt. 

The  Federal  question  in  this  case  is  whether  a  national  bank 
can  be  sued  in  a  State  court  in  a  local  action  in  any  other 
county  or  city  than  that  where  the  bank  is  located.  By  sect 
5198,  Rev.  Stat.,  it  is  provided  that  ^'  suits,  actions,  and  pro- 
ceedings against  any  association  under  this  title  [The  National 
Banks]  may  be  had  in  any  circuit,  district,  or  territorial  court 
of  the  United  States  held  within  the  district  in  which  such 
association  may  be  established,  or  in  any  State,  county,  or 
municipal  court  in  the  county  or  city  in  which  said  association 
is  located,  having  jurisdiction  in  similar  cases."  This,  we 
think,  relates  to  transitory  actions  only,  and  not  to  such  actions 
as  are  by  law  local  in  their  character.  Sect.  5186  subjects 
the  banks  to  suits  at  law  or  in  equity  as  fully  as  natural  per- 
sons, and  we  see  nowhere  in  the  Banking  Act  any  evidence  of 
an  intention  on  the  part  of  Congi*ess  to  exempt  banks  from  the 
ordinary  rules  of  law  affecting  the  locality  of  actions  founded 
on  local  things.  The  distinction  between  local  and  transitory 
actions  is  as  old  as  actions  themselves,  and  no  one  has  ever 
supposed   that   laws   which    prescribed   generally   where   one 
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should  be  sued,  included  sucli  suits  as  were  local  in  their  char- 
acter, either  by  statute  or  the  common  law,  unless  it  was  ex- 
pressly so  declared.  Local  actions  are  in  the  nature  of  suits  in 
rem^  and  are  to  be  prosecuted  where  the  thing  on  which  they 
are  founded  is  situated.  To  give  the  act  of  Congress  the  con- 
struction now  contended  for  would  be  in  efifect  to  declare  that 
a  national  bank  could  not  be  sued  at  all  in  a  local  action  where 
the  thing  about  which  the  suit  was  brought  was  not  in  the 
judicial  district  of  the  United  States  within  which  the  bank 
was  located.  Such  a  result  could  never  have  been  contemplated 
by  Congress. 

The  proceeding  in  this  case  was  clearly  local  in  its  nature. 
It  related  to  property  in  the  parish  of  La  Fourche,  which  had 
been  seized  and  sold  under  process  from  the  District  Court  of 
that  parish.  The  proceeds  of  the  sale  were  in  that  courti  and 
could  not  be  distributed  until  ^^  a  conflict  of  privileges  '*  arising 
between  creditors  was  settled.  No  personal  claim  was  made 
against  the  bank.  Nothing  was  wanted  except  to  ^^  class  the 
privilege "'  of  the  bank  on  the  property  seized  ^^  according  to 
its  rank/'  Whether,  under  the  laws  of  Louisiana,  the  form  of 
proceeding  instituted  for  that  purpose  was  appropriate,  is  not 
a  question  for  us.     The  decision  of  the  Supreme  Court  of  the 

State  as  to  that  matter  is  conclusive. 

Judgment  affirmed. 


EiBK  V.  Hamiltoh. 

I.  lo  1869,  M.  &  Co.,  Judgment  creditors  of  A.,  filed  their  bill  in  the  Circuit 
Court  of  the  District  of  Columbia,  against  him  and  others,  setting  forth 
that  he  had,  without  consideration  and  with  intent  to  defraud  his  creditors, 
conveyed  to  the  other  defendants  his  real  estate  in  that  district.  It  was 
adjudged,  May  80, 1860,  that  certain  lots  of  ground  be  sold  by  a  trustee  to 
pay  M.  &  Co.  and  such  other  creditors  as  might  come  in  according  to  the 
practice  of  the  court.  The  trustee  subsequently  reported. that,  having  sold 
a  part  of  the  lots  and  realised  more  than  sufficient  to  pay  M.  &  Co.,  he  had 
discontinued  the  sale.  His  report  was  confirmed  Nov.  28, 1862.  An  order 
of  the  court,  Nov.  14, 1863,  recites  that  certain  other  creditors  of  A.  had 
filed  petitions  in  support  of  their  claims,  and  directs  that  he  being  then  a 
non-resident,  notice  of  the  character  and  object  of  the  petitions  be  given 
him  by  publication.     Publication  was  made  accordingly,  and  thr  defend 
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ants  failing  to  appear,  the  bill  was  taken  as  confessed.  The  case  was 
referred  to  an  auditor,  who  reported  that  the  claims  were  in  excess  of  the 
proceeds  of  the  sale  remaining  in  the  hands  of  the  trustee.  His  report  was 
confinned.  Thereupon  the  trustee,  without  any  order  other  than  that 
entered  May  30, 1860,  proceeded  to  sell  the  remainder  of  the  lots  to  B.  for 
^860.  The  sale  was  confirmed,  and  the  cause  referred  to  an  auditor  to 
state  the  accounts  of  the  trustee  and  report  a  distribution.  A.  appeared 
before  the  auditor  and  objected  to  the  allowance  of  the  simple-contract 
debts.  The  report  of  the  auditor  was  confirmed,  and  the  lots  were  con- 
Teyed  by  the  trustee's  deed  bearing  date  Dec.  14,  1865,  to  B.,  who  entereu 
thereon,  and  made  improvements  to  the  value  of  f4,000.  A.,  wlio  tlien  re- 
sided upon  a  lot  adjoining  the  premises,  asserted  no  claim  to  them  except 
as  to  three  feet  for  an  alley,  and  he  afterwards  admitted  that  even  in 
regard  to  that  part  he  was  mistaken.  A.,  Dec.  21,  1872,  claiming  that  the 
trustee's  sale  was  void  and  passed  no  title,  and  having  obtained  a  deed 
from  the  party  to  whom  he  had  in  trust  previously  conveyed  the  lots  so 
purchased  by  B.,  brought  ejectment  against  the  latter.  Held,  that,  without 
afflrming  that  the  sale  to  B.  was  valid  in  the  absence  of  a  special  direc- 
tion by  the  court  to  the  trustee  to  sell  after  the  first  order  had  been  exe- 
cuted, A.'s  failure  to  object  to  its  validity  and  apply  to  the  court  to  set 
it  aside,  and  his  not  asserting  any  title  to  the  premises  although  he  had 
knowledge  that  B.,  claiming  them  under  a  judicial  sale  confirmed  by  a 
court  of  general  jurisdiction,  was  expending  money  and  making  improve 
ments  thereon,  constituted  an  equitable  estoppel  which  precludes  the  main- 
tenance of  the  action. 
2.  Diekanon  v.  Colgrove  (100  U.  S.  678)  cited  and  approved. 

Ebbob  to  the  Supreme  Coort  of  the  District  of  Columbia. 

This  was  an  action  of  ejectment,  brought  Dec.  21,  1872,  by 
George  £.  Kirk  against  Charles  O.  Hamilton  and  Catherine 
Hamilton,  to  recover  parts  of  lots  7  and  9  in  square  437  in  the 
city  of  Washington.  The  defendants  pleaded  not  guilty.  A 
verdict  was  returned  in  their  favor,  and,  a  new  trial  having 
been  refused,  judgment  was  entered  on  the  verdict.  Kirk  sued 
out  this  writ. 

Six  bilk  of  exceptions  were  taken  by  Kirk.  The  nature  and 
scope  of  the  questions  thereby  raised  will  be  understood  from  a 
statement  of  the  principal  facts  appearing  in  the  record  of  a 
suit  in  equity,  comnaenced  in  the  year  1869  by  D.  W.  Moore 
&  Co.,  in  the  Circuit  Court  for  the  District  of  Columbia^ 
against  him,  Walter  Lenox,  Henry  Naylor,  Richard  H.  Clarke, 
A.  Austin  Smith,  Hugh  B.  Sweeney,  John  Robinson,  Major 
Gkunett,  John  H.  Goddard,  Jr.,  Job  W.  Angus,  Charles  Stott, 
and  William  S.  Martin,  in  order  to  obtain  satisfaction  of  sev- 
eral unpaid  judgments   against  him,  amounting  to  less  than 
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S200,  previously  rendered  in  favor  of  the  complainants  by  jus* 
tices  of  the  peace. 

The  bill  alleged  that  the  complainants  did  not  know  of  any 
property  belonging  to  Kirk  upon  which  execution  could  be 
levied ;  that  he  was  the  owner  of  a  large  amount  of  real  estate 
in  Washington,  which  he  had  conveyed  for  the  purpose  of 
hindering,  delaying,  and  defrauding  them  in  the  recovery  of 
their  judgment  debts,  to  wit,  lot  78  in  the  subdivision  of  square 
No.  465,  and  parts  of  lots  7,  9, 10, 11,  and  12  in  square  No.  487 ; 
that  by  deed  of  August,  1853,  he  conveyed  part  of  lots  7  and  9 
to  the  defendants  Lenox  and  Naylor,  in  trust  to  secure  the 
Washington  Building  Association  the  sum  of  money  therein 
mentioned ;  that  by  deed  of  March  24,  1856,  he  conveyed  a 
portion  of  the  same  lots  to  the  defendants  Clarke  and  Smith, 
in  trust  to  secure  the  defendant  Sweeney  in  the  payment  of  a 
promissory  note  for  $1,600 ;  that  by  deed  of  April  14, 1854,  he 
had  conveyed  parts  of  lots  10  and  12  in  square  487  to  the  de- 
fendant Robinson,  in  trust  to  secure  the  defendant  Garnett  in 
four  promissory  notes  of  $131.25  each  ;  that  by  deed  of  Oct. 
13, 1854,  he  had  conveyed  the  west  half  of  lot  11  in  square  487 
to  the  defendant  Goddard,  in  trust  to  secure  the  defendant 
Angus  in  the  payment  of  a  promissory  note  for  91500 ;  that  it 
was  provided  in  the  deeds  that  if  the  several  debts  respectively 
mentioned  therein  were  not  paid  at  maturity,  then  the  several 
parcels  of  ground  thereby  conveyed  should  be  sold,  and  the 
balance  remaining  after  satisfying  the  several  debts  to  be  paid 
to  Kirk ;  that  Kirk  had  purchased  of  one  William  S.  Martin 
lots  43,  44,  45,  and  46  in  square  465,  and  for  the  purpose  of 
defrauding,  hindering,  and  delaying  his  trustees  had  caused  the 
latter,  by  deed  of  April  22,  1868,  to  convey  the  same  to  him, 
as  trustee  for  his  wife  and  children  ;  that  the  several  pieces  of 
property  largely  exceeded  in  value  the  debts  secured  thereby, 
and  that  if  the  debts  were  genuine  and  still  unpaid  (which  was 
denied),  then  the  interest  of  Kirk  therein  was  liable  in  equity 
for  the  payment  of  the  judgments,  after  satisfying  any  sums 
due  on  the  debts  described  in  the  conveyances. 

The  bill  further  alleged  that  on  22d  March,  1866,  Kirk,  for 
the  pi*etended  consideration  of  $4,000,  conveyed  to  the  defend- 
ant Stott,  his  heirs  and  assigns,  lot  78  in  subdivision  of  square 
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465,  and  parts  of  lots  7,  9,  10,  11,  and  12  in  square  487;  that 
the  deed  was  purely  voluntary  and  with  the  intent  to  defraud 
and  delay  the  creditors  of  Kirk ;  and,  in  any  event,  if  a  consid- 
eration passed,  it  was  upon  a  secret  trust  to  reconvey  to  Kirk 
whenever  the  sum  of  $4,000  was  repaid. 

It  also  allied  that  the  several  deeds  were  duly  recorded, 
and  prayed  that  the  deed  from  Kirk  to  Stott  be  declared  null 
and  void  as  against  the  complainants,  and  that  the  parcels  of 
ground  mentioned  in  the  several  conveyances  be  sold  for  the 
payment,  "first,  of  such  sums  as  were  shown  to  -be  due  on 
account  of  debts,  and  next,  of  the  amount  or  amounts  due  to 
complauiants  on  their  judgments,  and  the  costs ''  of  suit. 

Special  interrogatories  to  the  several  defendants  were  em- 
bodied in  the  bill. 

On  2l8t  November,  1859,  summons  was  issued,  and  returned 
28th  November,  1859,  as  served  on  all  the  defendants  except 
Gamett  and  Martin. 

At  the  May  Term,  1860,  a  decree  was,  for  want  of  an  appear- 
ance and  answer  at  rules,  entered  pro  confesso  against  all  of  the 
defendants,  except  Garnett  and  Martin.  It  ordered  that  parts 
of  lots  7  and  9  in  square  487,  and  lot  78  in  subdivision  of 
square  465,  "  be  sold,  or  so  much  thereof  as  may  be  necessary, 
for  the  payment  of  said  complainants'  claim  and  others  who 
may  come  in  as  creditors  of  the  said  George  E.  Kirk  by  peti- 
tion, in  the  manner  and  form  required  by  law  and  the  practice 
of  the  court,  and  that  Edward  C.  Carrington  be  and  is  hereby 
appointed  trustee  to  make  such  sale,''  &c. 

After  advertisement,  as  required  by  the  decree,  the  trustee 
sold  lot  78,  with  improvements,  for  $1,480.  In  his  report  of 
sale  he  says :  "  Your  trustee,  having  sold  sufficient  property  to 
pay  and  satisfy  the  claims  provided  for  in  said  bill  and  decree, 
discontinued  the  sale  of  the  other  property  mentioned  in  said 
proceedings." 

On  28th  October,  1862,  the  report  of  sale,  no  exception  there- 
to having  been  filed,  was  confirmed,  and  the  cause  referred  to 
the  auditor  to  state  the  trustee's  account  and  make  distribution 
of  the  fund  realized.  After  satisfying  the  claims  of  Moore  & 
Co.  and  costs  of  suit,  there  was  left  a  surplus  in  the  trustee's 
hands  of  $1,008.52. 
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In  an  order  entered  Nov.  14,  1863,  it  is  recited  that  certain 
creditors  of  Kirk  had  filed  petitions,  seeking  the  payment  of 
numerous  judgments  and  claims  against  him.  Upon  the  ground 
that  he  was  a  non-resident  living  beyond  the  jurisdiction  of  the 
court,  an  order  was  made  that  notice  of  the  character  and  object 
of  the  petitions  be  given  him  by  publication,  for  six  weeks, 
warning  him  to  appear  in  person  or  by  solicitor,  on  or  before 
the  second  Monday  of  January,  1864,  '^at  rules  to  be  held 
in  the  clerk's  office  "  of  the  court,  otherwise  the  petitions  and 
claims  would  be  taken  as  confessed  against  him.  Due  proof  of 
publication  of  that  order  was  filed  Jan.  28,  1864.  On  2d  Feb- 
ruary, 1864,  this  order  was  entered :  ^^  It  appearing  to  the  clerk 
that  the  defendants  Geo.  E.  Kirk,  Walter  Lenox,  Henry  Nay- 
lor,  R.  H.  Clarke,  A.  A.  Smith,  H.  B.  Sweenej',  John  Robinson, 
J.  H.  Goddard,  Jr.,  Job  W.  Angus,  and  Charles  Stott  have 
failed  to  appear  and  answer  in  this  suit,  it  is,  this  second  day 
of  February,  1864,  on  motion  of  A.  Lloyd  (by  Fred.  H.  Nor- 
ton), solicitor  for  complainants,  ordered  by  the  clerk  that  the 
bill  and  the  matters  thereof  be  taken  for  confessed  against  the 
above  defendants." 

By  an  order  of  the  12th  of  February,  1864,  the  cause,  with 
the  said  petitions  and  claims,  was  referred  to  the  auditor  of  the 
court,  with  instructions  to  state  the  trustee's  account  and  make 
distribution  of  the  balance  of  the  fund  in  his  hands.  A  report 
of  distribution  was  made  showing  that  judgments  and  claims 
were  proven  in  excess  of  the  funds  remaining  in  the  trustee's 
hands  upon  the  sale  of  lot  78.  His  report  of  distribution  was 
approved  April  9,  1864. 

Thereupon  the  trustee,  Carrington,  without  any  further 
order,  and  by  virtue  of  the  original  decree  of  May  30,  1860, 
advertised,  and  on  the  19th  of  April,  1864,  sold  at  public  auc- 
tion, the  demanded  premises,  being  the  parts  of  lots  7  and  9 
described  in  the  bill,  to  Charles  O.  Hamilton  for  $950.  The 
sale  was  subsequently  confirmed,  and  by  an  order  of  Dec.  12, 
1864,  the  cause  was  referred  to  the  auditor  to  state  the  ac- 
counts of  the  trustee  and  report  a  distribution.  In  his  report 
the  auditor  says :  "  Pending  this  last  reference  of  December. 
1864,  and  before  the  case  was  confiimed,  Kirk  returned  from 
the  South,  and  has  appeared  by  Mr.  Laskey,  his  counsel,  upon 
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ibis  reference.  The  simple-cou tract  xlebts  are  not  admitted  by 
him,  but  he  states  that  he  has  offsets  in  bar  against  some  if  not 
all  of  them.*'  Appended  to  the  auditor's  report  there  is  the 
following  paper  :  ''  The  defendant  Kirk  does  not  admit  the  sim- 
ple-contract debts,  but  contests  the  same,  and  requires  the  said 
claims  before  they  be  allowed  by  the  auditor  to  be  established 
by  competent  proof.  R.  H.  Laskey,  atty.  for  deft."  The 
report  was  conjBrmed  Feb.  5,  1866,  and  tlie  purchase-money 
having  been  paid,  Camngton,  the  trustee,  by  his  deed  of  Dec. 
14,  1865,  conveyed  the  premises  to  Hamilton,  who  thereupon 
went  into  possession.  The  remaining  facts  are  stated  in  thp 
opinion  of  the  court. 

Mr.  Albert  Pike  and  Mr.  Luther  H.  Pike  for  the  plaintiff  in 
error. 

Mr,  Richard  T.  Merrick  and  Mr.  Martin  F.  MorrU^  contra. 

Mb.  Justice  Harlan,  after  stating  the  case,  delivered  the 
opinion  of  the  court. 

It  appears  from  the  first  bill  of  exceptions  that,  upon  the  trial 
of  the  cause,  the  plaintiff,  to  maintain  the  issue  joined,  gave 
evidence  to  the  jury  tending  to  prove  title  in  himself  to  the 
land  in  dispute,  as  well  as  his  actual  possession  of  the  premises 
under  that  title ;  that  he  had  fully  discharged  the  indebtedness 
secured  by  the  two  deeds  of  trust  executed,  one  to  Lenox  and 
Nay  lor,  and  the  other  to  Clarke  and  Smith  ;  that  Charles  Stott, 
on  the  14th  of  May,  1872,  reconveyed  to  him  all  that  portion  of 
the  premises  which,  on  the  22d  of  March,  1856,  he  had  con- 
veyed to  Stott ;  that  he  had  never  made  nor  authorized  any 
other  conveyances  than  those  just  named.  He  also  introduced 
a  deed  from  Carrington,  as  the  supposed  trustee  in  the  case  of 
Moore  ^  Co.  v.  Kirk^  ^c,  at  the  same  time,  however,  denying 
its  validity,  and  avowing  that  it  was  introduced  subject  to  his 
exceptions  reserved,  and  to  be  thereafter  presented,  as  to  its 
sufficiency  in  law  to  prove  title  in  the  defendants  or  either 
of  them.  It  was  admitted  by  the  court  subject  to  those  excep- 
tions. The  plaintiff  further  gave  evidence  to  prove  that  defend- 
ants were  in  possession  of  the  premises  at  the  commencement 
of  the  action,  and  then  rested. 

The  bill  of  exceptions  then  shows  i  hat  defendants,  to  sustain 
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their  defence,  and  to  prove  title  out  of  the  plainti£F,  offered  to 
read  in  eyidence  the  record  of  the  equity  suit  of  Moore  ^  Co, 
v.  Kirk^  ^c.  Plaintiff  insisted  that  the  record  of  that  suit  was 
insuflBcient  in  law  to  maintain  the  issue  on  defendants'  behalf, 
or  to  show  title  in  them,  and  asked  the  court  to  inform  the  jury 
that  it  should  not  then  be  admitted  in  evidence,  except  subject 
to  his  exceptions  as  to  its  sufficiency  in  law,  to  be  thereafter 
presented  to  the  court  pending  the  further  trial  of  the  cause. 
The  record  was  so  admitted.  The  defendants,  further  to  main- 
tain their  defence,  and  to  prove  title  in  themselves,  offered  to 
introduce  testimony  tending  to  prove  that,  at  the  time  of  the 
purchase  of  the  premises  at  the  sale  made  by  Carrington,  trustee, 
in  the  suit  of  Moore  ^  Co.  v.  Kirk^  ^<?.,  the  only  improvement 
thereon  was  a  two-story  four-room  brick  house,  and  that,  about 
the  year  1868,  the  defendants  erected  an  extensive  building  on 
the  property,  at  a  cost  of  some  $4,000;  that  when  tbey  began 
such  building,  and  for  some  time  thereafter,  the  plaintiff  Kirk 
resided  on  the  adjoining  premises ;  that  during  all  that  time  he 
well  knew  of  said  improvements,  made  no  objection  thereto, 
and  asserted  no  claim  to  the  property,  except  the  west  three 
feet  thereof,  adjoining  his  ground,  and  which  he  claimed  as 
an  alley,  and,  even  as  to  such  portion,  he  subsequently  in- 
formed the  witness  he  was  mistaken;  and,  lastly,  that  the 
plaintiff,  though  residing  in  the  city  of  Washington  ever  since 
about  the  year  1865,  never,  to  defendants'  knowledge,  until  the 
commencement  of  this  action,  asserted  any  claim  to  the  prem 
ises  in  dispute. 

At  that  stage  of  the  trial  the  plaintiff  interposed  and  asked 
the  court  to  inform  the  jury  that  the  testimony  thus  offered,  in 
reference  to  defendants  patting  improvements  on  the  premises, 
was  inadmissible  in  law,  and  that  such  issue  ought  to  be  found 
for  the  plaintiff.  The  court  ruled  that  the  testimony  was  ad- 
missible, to  which  plaintiff  excepted.  The  defendants  then 
gave  the  said  testimony  in  evidence  to  the  jury,  who  rendered 
a  verdict  against  the  plaintiff  upon  the  issue  set  forth  by  the 
first  bill  of  exceptions. 

The  remaining  bills  of  exceptions  present,  in  different  fonns, 
the  general  question  whether  the  sale  by  Carrington,  as  trustee, 
CD  the  19th  of  April,  1864,  was  or  was  not,  upon  the  faoe  of  the 
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record  of  Moore  ^  Co.  y.  Kirk^  ^c,  a  mere  nullity.  Its  validity  is 
assailed  by  the  plaintiff  on  yarions  grounds,  the  most  important 
of  which  seem  to  be  :  1.  That  as  Moore  &  Co.  sued  in  their 
own  behalf  only,  and  not  for  the  benefit  of  themselves  and  other 
creditors,  the  jurisdiction  and  power  of  the  court  was  exhausted 
by  the  first  sale  (of  lot  No.  78),  which  raised  an  amount 
largely  in  excess  of  the  claims  for  which  Moore  &  Co.  sued. 
2.  That  the  utmost  which  the  court,  upon  the  pleadings,  could 
do,  was  to  distribute  such  excess  among  the  other  creditors  of 
Kirk  who  should  appear,  in  proper  form,  and  establish  their 
claims.  8.  That  the  court  was  entirely  without  jurisdiction  to 
make  a  second  order  of  sale,  and  did  not  assume  to  exercise  any 
such  power.  4.  That  the  second  sale  by  Carrington,  having 
been  made  without  any  previous  order  or  direction  of  the  court, 
its  confirmation,  and  the  deed  subsequently  made  to  Hamilton, 
were  absolutely  null  and  void. 

In  the  view  we  take  of  the  case,  it  is  unnecessary  to  pass 
upon  these  several  objections.  If  it  be  assumed  that  the  record 
of  the  suit  of  Moore  ^  Co.  v.  Kirk^  ^c,  was,  of  itself,  insufficient 
in  law  to  divest  Kirk  of  title  to  the  premises  in  dispute,  or  to 
invest  Hamilton  with  title,  the  question  still  remains,  whether 
the  facts  disclosed  by  the  first  bill  of  exceptions  do  not  con- 
stitute a  defence  to  the  present  action. 

After  the  confirmation  of  the  sale  of  April  19,  1864,  before 
any  deed  had  been  made,  and  while  the  cause  was  upon  refer- 
ence for  a  statement,  as  well  of  the  trustee's  accounts  as  for 
distribution  of  the  fund  realized  by  the  sales.  Kirk,  it  seems, 
appeared  before  the  auditor,  by  an  attorney,  and  made  objection 
to  the  allowance  of  the  simple-contract  debts  which  had  been 
proven  against  him  in  his  absence.  So  far  as  the  record  dis- 
closes, no  other  objection  to  the  proceedings  was  interposed  by 
him.  Undoubtedly  he  then  knew,  he  must  be  conclusively 
presumed  to  have  known,  after  he  appeared  before  the  auditor, 
all  that  had  taken  place  in  that  suit  during  his  absence  from 
the  District,  including  the  sale  of  the  premises  in  dispute,  which 
took  place  only  a  few  months  prior  to  his  appearance  before 
the  auditor.  If  that  sale  was  a  nullity,  the  court,  upon  appli- 
cation by  Kirk,  after  his  appearance  before  the  auditor,  could 
bave  disregarded  all  that  had  been  done  subsequently  to  the 
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first  sale,  discharged  Hamilton's  bond,  returned  the  money  he 
had  paid,  and,  in  addition,  placed  Kirk  in  the  actual  possession 
of  the  property.  No  such  application  was  made.  No  such 
claim  was  asserted.  No  effort  was  made  by  him  to  prevent  the 
execution  of  a  deed  to  the  purchaser  at  the  second  sale.  So  far 
as  the  record  shows,  he  seemed  to  have  acquiesced  in  what  had 
been  done  in  his  absence.  In  1868,  three  years  after  his  return 
to  the  city,  and  two  years  after  Hamilton  had  secured  a  deed 
in  puraiiance  of  his  purchase,  he  became  aware  that  Hamilton 
was  in  actual  possession  of  the  premises,  claiming  and  improv- 
ing them  as  his  property.  He  personally  knew  of  Hamilton's 
expenditures  of  money  in  their  improvement,  and  remained 
silent  as  to  any  claim  of  his  own.  Indeed,  his  assertion  while 
the  improvements  were  being  made,  of  claim  to  only  three  feet 
of  ground  next  to  the  adjoining  lot  upon  which  he  resided,  was, 
in  effect,  a  disclaimer  that  he  bad,  or  would  assert,  a  claim  to 
the  remainder  of  the  lots  7  and  9  which  Hamilton  had  pur- 
chased at  the  sale  in  .Vpril,  1864.  And  his  subsequent  declara- 
tion that  he  was  in  error  in  claiming  even  that  three  feet  of 
ground  only  Hdded  force  to  his  former  disclaimer  of  title  in  the 
premises.  Hamilton  was  in  possession  under  an  apparent  title 
acquired,  as  we  must  assume  from  the  record,  in  entire  good 
faith,  by  what  he  supposed  to  be  a  valid  judicial  sale,  under  the 
sanction  of  a  court  of  general  jurisdiction. 

The  only  serious  question  upon  this  branch  of  the  case  is 
whether,  consistently  with  the  authorities,  the  defence  is  avail- 
able to  Hamilton  in  this  action  of  ejectment  to  recover  the 
possession  of  the  property.  We  are  of  opinion  that  the  present 
case  comes  within  the  reasons  upon  which  rest  the  established 
exceptions  to  the  general  rule  that  title  to  land  cannot  be 
extinguished  or  transferred  by  acts  in  pais  or  by  oral  declara- 
tions. ^^  What  I  induce  my  neighbor  to  regard  as  true  is'  the 
truth  as  between  us,  if  he  has  been  misled  by  my  asseveration," 
became  a  settled  rule  of  property  at  a  very  early  period  in 
courts  of  equity.  The  same  principle  is  thus  stated  by  Chan- 
cellor Kent  in  Wendell  v.  Van  Rensselaer^  1  Johns.  (N.  Y.)  Ch. 
844  :  ^'  There  is  no  principle  better  established,  in  this  court, 
nor  one  founded  on  more  solid  considerations  of  equity  and 
public  utility,  than  that  which  declares,  that  if  one  man,  know- 
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ingly,  though  he  does  it  passively,  by  looking  on,  suffers  another 
to  purchase  and  expend  money  on  land,  under  an  erroneous 
opinion  of  title,  without  making  known  his  own  claim,  shall 
not  afterwards  be  permitted  to  exercise  his  legal  right  against 
such  person.  It  would  be  an  act  of  fraud  and  injustice,  and 
his  conscience  is  bound  by  this  equitable  estoppel."  p.  854. 

While  this  doctrine  originated  in  courts  of  equity,  it  has 
been  applied  in  caaes  aHsing  in  courts  of  law. 

In  Hie  King  v.  The  Inhabitants  of  Butterton  (6  Dumf.  &  E. 
564),  Mr.  Justice  Lawrence  said :  ^'  I  remember  a  case  some 
years  ago  in  which  Lord  Mansfield  would  not  suffer  a  man  tc 
recoTer,  even  in  ejectment,  where  he  had  stood  by  and  seen  the 
defendant  build  on  his  land.'' 

In  2  Smith,  Lead.  Cas.,  pp.  780-740  (7th  Am«  ed.,  with  notes 
by  Hare  and  Wallace),  the  authorities  are  carefully  examined. 
It  is  there  said  that  there  has  been  an  increasing  disposition  to 
apply  the  doctrine  of  equitable  estoppel  in  courts  of  law. 

Again  (pp.  788,  784)  :  ^^  The  question  presented  in  these  and 
other  cases,  which  involve  the  operation  of  equitable  estoppels 
on  real  estate,  is  both  difficult  and  important.  It  is  undoubt- 
edly true  that  the  title  to  land  cannot  be  bound  by  an  oral 
agreement,  or  passed  by  matter  in  pais^  without  an  apparent 
violation  of  those  provisions  of  the  Statute  of  Frauds  which 
require  a  ^vriting  when  the  realty  is  involved.  But  it  is  equally 
well  settled  that  equity  will  not  allow  the  statute  to  be  used 
as  a  means  of  effecting  the  fraud  which  it  was  designed  to 
prevent,  and  will  withdraw  every  case  not  within  its  spirit 
from  the  rigor  of  ita  letter,  if  it  be  possible  to  do  so  without 
violating  the  general  policy  of  the  act,  and  giving  rise  to  the 
uncertainty  which  it  was  meant  to  obviate.  It  is  well  estab- 
lished that  an  estate  in  land  may  be  virtually  transferred  from 
one  man  to  another  without  a  writing,  by  a  verbal  sale  accom- 
panied by  actual  possession,  or  by  the  failure  of  the  owner  to 
give  notice  of  his  title  to  the  purchaser  under  circumstances 
-where  the  omission  operates  as  a  fraud  ;  and  although  the  title 
does  not  pass  under  these  circumstances,  a  conveyance  will  be 
decreed  by  a  court  of  equity.  It  would,  therefore,  seem  too 
late  to  contend  that  the  title  to  real  estate  cannot  be  passed  by 
matter  in  pais,  without  disregarding  the  Statute  of  Frauds  ;  and 
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the  only  room  for  dispute  is  as  to  the  forum  in  which  relief 
must  be  sought.  The  remedy  in  such  cases  lay  originally  in  an 
application  to  chancery,  and  no  redress  could  be  had  [except  ] 
in  a  merely  legal  tribunal,  except  under  rare  and  exceptional 
circumstances.  But  the  common  law  has  been  enlarged  and 
enriched  under  the  principles  and  maxims  of  equity,  which  are 
constantly  applied  at  the  present  day  in  this  country,  and  even 
in  England,  for  the  relief  of  grantees,  the  protection  of  moii- 
gagors,  and  the  benefit  of  purchasers,  by  a  wise  adaptation  of 
ancient  forms  to  the  more  liberal  spirit  of  modern  times.  The 
doctrine  of  equitable  estoppel  is,  as  its  name  indicates,  chiefly, 
if  not  wholly,  derived  from  courts  of  equity,  and  as  these  courts 
apply  it  to  any  species  of  property,  there  would  seem  no  reason 
why  its  application  should  be  restricted  in  courts  of  law.  Pro- 
tection against  fraud  is  equally  necessary,  whatever  may  be  the 
nature  of  the  interest  at  stake ;  and  there  is  nothing  in  the 
nature  of  real  estate  to  exclude  those  wise  and  salutary  princi- 
ples, which  are  now  adopted  without  scruple  in  both  jurisdic^ 
tions,  in  the  case  of  personalty.  And  whatever  may  be  the 
wisdom  of  the  change,  through  which  the  law  has  encroached 
on  the  jurisdiction  of  chancery,  it  has  now  gone  too  far  to  be 
confined  within  any  limits  short  of  the  whole  field  of  juris- 
prudence. This  view  is  maintained  by  the  main  current  of 
decisions." 

This  question  in  a  different  form  was  examined  in  Dickerium 
y.  Colgrove^  100  U.  S.  578.  That  was  an  action  of  ejectment, 
and  the  defence,  based  upon  equitable  estoppel,  was  adjudged 
to  be  sufficient.  We  there  held  that  the  action  involved  both 
the  right  of  possession  and  the  right  of  property,  and  that  as 
the  facts  developed  showed  that  the  plaintiff  was  not  in  equity 
and  conscience  entitled  to  disturb  the  possession  of  the  defend- 
ants, there  was  no  reason  why  the  latter  might  not,  under  the 
circumstances  disclosed,  rely  upon  the  doctrine  of  equitable 
estoppel  to  protect  their  possession. 

Applying  these  principles  to  the  case  in  hand,  it  is  clear,  upon 
the  facts  recited  in  the  first  bill  of  exceptions,  and  which  the 
jury  found  to  have  been  established,  that  the  plaintiff  is 
estopped  from  disturbing  the  possession  of  the  defendants.  He 
knew,  as  we  have  seen,  that  the  defendants  claimed  the  [property 
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under  a  sale  made  in  aii  equity  suit  to  \\  hich  he  was  an  orig- 
inal party.  The  sale  may  have  been  a  nullity,  and  it  may  be 
that  he  could  have  repudiated  it  as  a  valid  transfer  of  his 
right  of  property.  Instead  of  pursuing  that  course,  he,  with  a 
knowledge  of  all  the  facts,  appeared  before  the  auditor  and 
disputed  the  right  of  certain  creditors  to  be  paid  out  of  the 
fund  which  had  been  mised  by  the  sale  of  his  property.  He 
forbore  to  raise  any  question  whatever  as  to  the  validity  of  the 
sale,  and  by  his  conduct  indicated  his  purpose  not  to  make  anj 
issue  in  reference  to  the  proceedings  in  the  equit}'  suit.  Know- 
ing that  the  defendants'  claim  to  the  premises  rested  upon  that 
8ale<,  he  remained  silent  while  the  latter  expended  large  sums 
in  their  improvement,  and,  in  effect,  disclaimed  title  in  him- 
self. He  was  silent  when  good  faith  required  him  to  put  the 
purchaser  on  guard.  He  should  not  now  be  heard  to  say  that 
that  is  not  true  which  his  conduct  unmistakably  declared  was 
true  and  upon  the  faith  of  which  others  acted. 

The  evidence  upon  this  point  was  properly  admitted,  and 
operated  to  defeat  the  action  independently  of  the  question 
whether  the  sale  by  Carrington,  the  trustee,  and  its  confirma- 
tion by  the  court,  was,  itself,  a  valid,  binding  transfer  of  the 
title  to  the  purchaser. 

What  has  been  said  renders  it  unnecessary  to  consider  the 
questions  of  law  presented  in  the  remaining  bills  of  exceptions. 

Judgment  affirmed. 


Gay  v.  Altbb. 

By  the  law  of  Louisiana,  a  party  to  a  synallagmatic  contract  iiR«  no  riglit  to 
rescind  it  by  reason  of  tlie  failure  of  performance  by  the  other  party,  unless 
he  returns  to  the  latter  what  was  received  from  him,  so  as  to  put  him  in  th» 
sazne  situation  in  which  Y\e  was  before. 

Appbal  from  the  Circuit  Court  of  the  United  States  for  the 
District  of  Louisiana. 

The  controversy  in  this  case  related  to  the  validity  of  certain 
judgments,  and  depended  mainly  upon  the  facts  disclosed  by 
the  evidence.  In  one  case  the  judgment  creditor  had  agreed 
to  accept  *8,000  for  a  judgment  of  $11,000,  and  received  $'5,000 
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in  cash  on  this  agreement,  and  iufoinmlly  assigned  the  judg- 
ment to  a  friend  of  the  judgment  debtor  for  his  benefit.  The 
subsequent  payments  not  being  made  as  agreed,  the  judgment 
was  assigned  to  Gay,  who  had  notice  of  the  transaction,  and  he 
sought  to  recover  the  whole  amount.  Alter,  the  purchaser  of 
the  property  aflfected  by  the  judgment,  contended  that  it  could 
only  stand  for  the  reduced  amount,  subject  to  the  payment  of 
$8,000,  which  would  leave  only  f  5,000  due.  Gay  claimed  that, 
as  the  payments  agreed  to  be  made  were  not  all  made,  the 
agreement  was  forfeited.  The  court  below  decreed  in  favor  of 
Alter.     Gay  thereupon  appealed  here. 

Mr,  H.  J.  Leovy  for  the  appellant. 
Mr,  George  L.  Bright^  contra. 

Mb.  Justice  Bradley,  after  stating  the  case,  delivered  the 
opinion  of  the  court. 

It  is  contended  by  the  appellant  that  the  contract  whereby 
Ames  agreed  to  sell  liis  judgment  for  $8,000,  was  a  synal- 
lagmatic contract,  which  he  had  a  right  to  rescind  if  the 
agreement  of  the  other  party  as  to  the  payment  of  the  purchase- 
money  was  not  performed.  This  is  undoubtedly  the  law  of 
Louisiana  ;  but  that  law  also  requires  that,  if  a  party  to  a  con- 
tract wishes  to  rescind  it  for  such  a  cause,  he  must  return  to 
the  other  party  what  he  has  received,  so  as  to  put  him  in  the 
same  situation  he  was  in  before.  In  the  present  case,  it  is  not  to 
be  supposed  that  it  was  Ames's  duty  to  return  the  $3,000  which 
he  received,  because  it  was  really  received  from  Aymar,  the 
debtor.  But  he  was  at  least  bound  to  credit  that  amount  on 
the  judgment,  which  would  have  been  a  substantial  return  ; 
and  in  that  case  he  would  have  a  right  to  maintain  his  judg- 
ment for  the  whole  balance,  and  Gay,  his  vendee,  would  have 
had  the  same  right.  But  he  did  not  do  this :  nor  has  Gay 
done  it ;  but,  on  the  contrary,  the  latter  has  endeavored  to 
collect  the  whole  judgment  without  any  deduction  whatever. 
This  conduct  is  totally  inconsistent  with  the  position  taken. 
It  shows,  not  a  rescission  of  the  contract,  and  a  return  or  credit 
of  the  amount  paid  thereon,  but  a  determination  to  regard  the 
transaction  as  altogether  void  and  the  whole  judgment  still  due. 

We  think  that  this  position  cannot  be  maintained. 

Decree  affirmed. 
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Mbkabha  v.  Hazabd. 

1.  A  town  in  Wisconsin,  being  thereunto  authoriied  by  law,  subecribed  lor 
stock  in  a  railroad  company,  and  issued  its  bonds  in  payment  therefor,  each 
reciting  that  it  "  shall  be  valid  only  when  it  is  thereon  duly  certified  that 
the  conditions  upon  which  it  was  voted,  issued,  and  deposited  by  said  town 
have  been  performed."  Suit  was  brought  on  the  bonds  by  a  party  who  in 
good  faith  purchased  them  before  they  matured.  Held,  that'  the  certificate 
on  the  bonds  {infra,  p.  87)  is  in  proper  form,  estopping  the  town  from 
denying  their  validity,  and  placing  them  in  a  condition  to  be  put  on  the 
market  as  commercial  paper. 

&  Where,  before  the  subscription  and  bonds  were  voted,  the  company  was 
authorized  to  consolidate  with  other  companies  constructing  connectiug 
lines,  and  such  consolidation  was  effected,  —  Held,  that  the  issue  of  the 
bonds  to  the  consolidated  company  was  lawful. 

8.  Cauntif  o/SeoOand  v.  Thomas  (94  U.  S.  682)  and  Wibon  v.  Salamanea  (09  id.  499) 
approved. 

Erbor  to  the  Circuit  Court  of  the  United  States  for  the 
Eastern  District  of  Wisconsin. 

This  was  an  action  by  Rowland  O.  Hazard  against  the  town 
of  Menasha  and  the  city  of  Menasha,  upon  interest  coupons 
detached  from  bonds  of  the  town  of  Menasha,  payable  to  the 
Wisconsin  Central  Railroad  Company  or  bearer.  On  the  trial 
of  the  issues  it  appeared : 

I.  That  the  Portage,  Winnebago,  and  Superior  Railroad  Com- 
pany made  to  said  town  the  following  proposition  :  — 

"  The  Portage,  Winnebago,  and  Superior  Railroad  Company  of 
tiie  State  of  Wisconsin,  a  corporation  of  said  State  authorized  to 
construct  and  operate  a  railroad  with  one  or  more  tracks,  from 
Doty's  Island,  situated  in  the  towns  of  Neenah  and  Menasha,  in 
the  county  of  Winnebago,  northwesterly,  via  the  towns  of  Wey- 
auwega,  Waupaca,  Amherst,  and  Stevens  Point,  to  Bayfield,  and 
thence  to  Superior  on  Lake  Superior,  and  requiring  the  aid  of  the 
aaid  towns  of  Menasha  and  Neenah,  each  in  the  sum  of  $50,000, 
in  the  construction  of  that  portion  of  road  which  lies  between  said 
Doty's  Island  and  the  Wolf  River,  and  being  thereto  authorized 
by  chapter  126  of  the  General  Laws  of  1869,  entitled  '  An  Act  to 
authorize  certain  counties,  towns,  cities,  and  villages  to  aid  in  the 
construction  of  the  Innd-grant  railroarl  from  l*orta*^e  City  and 
from  Doty's  Island  to  Lake  Superior,'  submits  to  the  said  town  of 
Aleu.isli.'i  the  following  proposition,  to  wit:  — 

▼OL.  XII.  6 
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**  JFHrstf  That  in  consideration  of  the  construction  by  said  com- 
pany of  a  single-track  railroad  from  block  3  in  Jones's  Plat  in  the 
said  town  of  Keenah,  Doty's  Island,  to  Wolf  River,  and  of  five 
hundred  full  paid  shares  of  the  capital  stock  of  said  company  of 
$100  each,  the  said  town  of  Menasha  shall  pay  to  said  company  or 
its  assigns  the  sum  of  $50,000,  at  the  time  and  in  the  manner  here- 
inafter provided. 

^*  Second^  That  said  town  of  Menasha  shall  secure  to  this  com- 
pany the  payment  of  the  said  sum  of  $50,000  in  its  corporate 
bonds  to  be  issued  in  that  amount,  to  run  twenty  years  from  the 
date  of  issue,  with  interest  thereon  at  the  rate  of  seven  per  cent, 
payable  semi-annually,  principal  and  interest  payable  in  gold  at  the 
National  Bank  of  Commerce  of  the  city  of  New  York ;  that  the 
said  bonds,  besides  the  usual  conditions,  shall  provide  that  the  same 
and  the  coupons  or  interest  warrants  thereon  shall,  when  due,  be 
receivable  for  taxes  to  be  collected  in  said  town ;  and  that  there 
shall  be  annually  levied  upon  the  property  in  said  town  a  tax  suf- 
ficient to  pay  the  interest  upon  said  bonds,  and  to  raise  a  sinking 
ftind  to  pay  the  principal  thereof  when  the  same  shall  become  due, 
and  payable  in  the  manner  provided  by  said  chapter  126  of  the 
General  Laws  of  1869 ;  and  shall  also  further  provide  that  said  bonds 
shall  be  valid  only  when  it  is  thereon  duly  certified  that  the  con- 
ditions upon  which  they  were  voted,  issued,  and  deposited  by  said 
town  have  been  pei*formed.  The  said  bonds  and  coupon  or  in- 
terest warrants  attached  shall  be  engraved  or  printed  in  the  usual 
form  and  style,  and  in  such  denominations  (not  less  than  one  nor 
more  than  ten  hundred  dollars)  as  shall  be  approved  by  this  com- 
pany, and  the  cost  thereof  shall  be  paid  by  the  treasurer,  on  the 
order  of  the  chairman  of  said  town. 

**  Thirds  That  the  proper  officers  of  said  town  shall  issue  said 
bonds  as  required  by  law,  and  on  notice  being  received  by  the 
chairman  of  the  board  of  supervisors  of  said  town  from  tht  said 
National  Bank  of  Commerce  of  New  York  that  this  company  has 
deposited  therein  to  the  credit  of  said  town  the  said  five  hundred 
full  paid  shares  of  its  capital  stock,  he  shall  deposit,  or  cause  to  be 
deposited,  in  said  bank  all  of  the  said  bonds,  with  instructions  to 
said  bank  or  its  officers  to  hold  the  same  on  deposit  in  trust  for 
said  town,  until  such  time  as  there  shall  be  filed  in  said  bank  a 
properly  authenticated  ceitificate  signed  by  the  chief  officer  of  this 
company  and  the  chairman  of  the  board  of  supervisors  of  said 
town,  or  the  secretary  of  state  of  this  State,  that  the  iron  has  been 
laid  upon  the  track  of  road,  and  cars  have  been  run  over  the  same 
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through  from  the  depot  on  Duty's  Island,  or  in  said  town,  to  Wolf 
River,  when  the  said  bonds  shall  become  the  absolute  property 
of  and  be  held  by  said  bank,  subject  to  the  order  of  this  company 
or  its  assigns,  and  which  certificate  shall  authorize  and  require  the 
president  of  said  bank  to  certify  upon  the  back  of  each  of  said 
bonds  that  the  conditions  upon  which  the  said  bonds  were  voted, 
issued,  and  deposited  by  said  town  have  been  performed  ;  and  in 
case  this  company  fail  to  comply  with  the  said  conditions  the  said 
bonds  shall  be  returned  to  said  town  on  demand  of  the  authorities 
thereof. 

^JFourthy  That,  in  consideration  of  the  acceptance  of  this  prop- 
osition and  the  fulfilment  of  the  terms  thereof  by  the  said  town, 
this  company  will,  without  unnecessary  delay,  issue  for  deposit 
to  the  credit  of  said  town  in  the  said  National  Bank  of  CJommerce 
of  New  York  five  hundred  full  paid  shares  (of  $100  each)  of  its 
capital  stock,  which  is  to  be  delivered  to  said  town  at  the  time  of 
the  deliYery  of  said  bonds  to  this  company,  and  that  on  the  ac- 
ceptance of  this  proposition,  and  as  soon  as  the  right  of  way  and 
depot  grounds  have  been  secured  by  tlys  company,  this  company 
will  commence  the  construction  of  the  track  of  said  portion  of  its 
road,  and  will  have  the  same  completed  and  the  iron  laid  thereon 
and  cars  run  over  the  same  within  one  year  from  the  time  the 
bonds  of  said  town  have  been  issued  and  deposited  in  said  bank  as 
aforesaid :  Provided,  however,  that  the  like  propositions  submit- 
ted by  this  company  to  the  town  of  Neenah  shall  be  accepted 
and  its  conditions  fulfilled  by  said  town. 

"  J^\/)JA,  In  the  event  the  said  town  of  Neenah  fail  to  accept 
and  fiilfil  the  terms  of  said  proposition  so  as  aforesaid  submitted 
to  it,  this  company  further  proposes  to  said  town  of  Menasha  that 
if  the  required  additional  sum  of  $50,000  shall  be  thrnished  to  this 
company  by  individual  subscription  to  stock  in  like  amount,  and 
satisfactorily  secured  to  be  paid,  the  depot  of  this  company  shall  be 
located  and  its  road  constructed  therefrom  at  such  place  in  said 
town  and  on  such  route  as  may  be  agreed  upon  between  this  com- 
pany and  the  authorities  of  said  town,  and  under  the  foregoing 
proposition  as  hereby  qualified. 

*'  In  witness  whereof,  the  Portage,  Winnebago,  and  Superior  Rail- 
road Company  has  caused  these  presents  to  be  signed  by  its  presi- 
dent and  sealed  with  its  seal  this  tenth  day  of  May,  a.d.  1870. 

"Geo.  Rbbd, 
^'PntkkniP.,  W.,  i*  S.  R,  R.  CW» 
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II.  That  on  the  4tU  of  June,  1870,  an  election  was  held  in 
said  town  as  provided  in  said  act,  and  a  majority  of  the  votes 
cast  in  favor  of  the  railroad  proposition. 

III.  That  said  proposition  was  published  and  voted  upon  as 
required  by  said  act,  except  the  third  paragraph,  which  was 
published  in  the  words  following :  — 

*'  Third,  That  the  proper  officers  of  said  town  shall  issue  said 
bonds  as  required  by  law,  and,  on  notice  being  received  by  the 
chairman  of  the  board  of  supervisors  of  said  town  from  the  said 
National  Bank  of  Commerce  of  New  York  that  this  company  has 
deposited  therein  to  the  credit  of  said  town  the  said  five  hundred 
full  paid  shares  of  its  capital  stock,  he  shall  deposit,  or  cause  to  be 
deposited,  in  said  bank  all  of  the  said  bonds,  with  instructions  to 
said  bank  or  its  officers  to  hold  the  same  on  deposit  in  trust  for  said 
town  until  such  time  as  there  shall  be  filed  in  said  bank  a  properly 
authenticated  certificate  signed  by  the  chiefofficersof  this  company 
and  the  board  of  supervisors  of  said  town,  or  the  secretary  of  state 
of  this  State,  that  the  iron  has  been  laid  upon  the  track  of  road 
and  cars  have  been  run  over  the  same  through  firom  the  depot,  on 
Doty's  Island,  or  in  said  town,  to  the  Wolf  River,  when  the  said 
bonds  shall  become  the  absolute  property  of  and  be  held  by  said 
bank,  subject  to  the  order  of  this  company  or  its  assigns,  and  which 
cei-tificate  shall  authorize  and  require  the  president  of  said  bank  to 
certify  upon  the  back  of  each  of  said  bonds  that  the  conditions  upon 
which  the  said  bonds  were  voted,  issued,  and  deposited  by  said  town 
have  been  performed  ;  and  in  case  this  company  fail  to  comply  with 
the  said  conditions,  the  said  bonds  shall  be  returned  to  said  town 
on  demand  of  the  authorities  thereof." 

IV.  That  the  Wisconsin  Central  Railroad  Company  depos- 
ited with  said  bank  for  said  town  five  hundred  shares  of  its 
common  capital  stock. 

V.  That  on  or  about  the  1st  of  June,  1871,  the  chairman 
of  the  board  of  supervisors  of  said  town,  with  the  town  clerk, 
made  fifty  coupon  bonds  of  said  town ;  that  thereupon  a  suit 
was  instituted  in  the  Circuit  Court  of  the  county  of  Winne- 
bago by  one  Lawson,  a  tax-payer  in  said  town,  on  behalf  of 
himself  and  all  other  tax-payers,  to  enjoin  the  issue  of  said 
bonds.  An  injunction  was  allowed,  and  served  upon  the  offi- 
cers of  said  town,  restraining  the  issue  of  said  particular  fifty 
bonds,  but  no  others  under  said  act ;  which  injunction  ia  still 
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in  force.     Upon  service  of  such  iujiuiction,  such  issue  of  bonds 
was  burned. 

VI.  That  on  the  twenty-fifth  day  of  October,  1871,  said 
chairman  and  said  clerk  executed  and  delivered  tu  the  National 
Bank  of  Commerce  a  series  of  fifty  coupon  bonds  of  said  town, 
of  which  the  following  is  a  copy :  — - 

**  11,000.]  TOWV  OF  MBNASHA.  [$1,000. 

**  No.  16.]  State  of  Wisconsin.  [No.  16. 

^  The  town  of  Menasha,  in  the  county  of  Winnebago  and  State 
of  Wisconsin,  acknowledges  itself  indebted  in  the  sum  of  $1,000 
lawful  coin  of  the  United  States  of  America,  which  sum  the  said 
town  of  Menasha  promises  to  pay  to  the  Wisconsin  Central  Rail- 
road Company,  or  to  the  bearer  hereof,  at  the  N<itional  Bank  of 
Commerce  in  the  city  of  New  York,  in  twenty  years  from  the  first 
day  of  June,  1871,  with  interest  at  the  rate  of  seven  per  centum, 
payable  semi-annually  at  said  bank,  upon  the  presentation  and  de- 
livery of  the  several  coupons  hereto  annexed  as  they  respectively 
become  due,  the  principal  and  interest  payable  in  gold,  and  to  the 
payment  of  which,  in  the  manner  aforesidd,  the  faith  and  revenues 
of  said  town  are  hereby  irrevocably  pledged. 

^  This  bond  and  the  coupons  or  interest  warrants  thereon  shall, 
when  dne,  be  receivable  for  taxes  to  be  collected  in  said  town,  and 
there  shaU  be  annually  levied  upon  the  property  in  said  town  a  tax 
sufficient  to  pay  the  interest  upon  this  bond  and  to  raise  a  sinking 
fund  to  pay  the  principal  when  the  same  shall  become  due  and  pay- 
able in  liie  manner  provided  by  chapter  126  of  the  General  Laws  of 
1869  of  said  State,  and  this  bond  shall  be  valid  only  when  it  is 
thereon  duly  certified  that  it  has  been  duly  certified  that  the  condi- 
tions upon  which  it  was  voted,  issued,  and  deposited  by  said  town 
have  been  performed. 

^  This  hond  is  one  of  a  series  amounting  in  the  aggregate  to 
$50,000,  and  is  issued  in  pursuance  of  a  vote  of  the  legal  voters 
of  said  town  on  the  fourth  day  of  June,  1870,  under  and  by 
virtue  of  an  act  of  the  legislature  of  the  State  of  Wisconsin,  en- 
titled *  An  Act  to  authorize  certain  counties,  towns,  cities,  and  vil- 
lages to  aid  in  the  construction  of  the  land-grant  rulroad  from 
Portage  City  and  from  Doty's  Island  to  Lake  Superior,'  approved 
March  9,  1869,  and  in  pursuance  of  an  act  of  the  legislature  of 
said  State,  approved  Feb.  4,  a.d.  1871,  entitled  'An  Act  to 
ohange  the  name  of  the  Portage,  Winnebago,  and  Superior  Rail- 
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road  (Company,'  and  of  an  act  of  the  saiue  legislatore,  approved 
March  1,  a.d.  1871,  amendatory  of  said  chapter  126  of  the  Gen- 
eral Laws  of  1869  of  Wisconsin. 

^*  In  witness  whereof  the  chairman  of  the  board  of  supervisors 
and  town  clerk  of  said  town  have  hereunto  set  their  hands,  this  first 
day  of  June,  1871. 

**F.    SCHNSLLBK, 
'*  Chainum  o/ihs  Board  ofSMpmrmmn. 

"  Attest : 

j  TOWN  OF  MBHA8HA,  WISOOmir,  )  M  Tl     T    Tt^AV    nis^h^ 

\       WINHBBAOO  COuixT,  8BAL.         f  "  L>.  J.  KTAK,  G/«rA. 

To  which  bonds  interest  coupons  in  form  like  those  sued  on 
were  annexed. 

VII.  That  afterwards  the  chairman  of  the  board  of  super- 
visors of  said  town  and  the  president  of  the  Wisconsin  Central 
Railroad  Company  signed  and  delivered  to  said  bank  a  joint 
certificate,  which  was  afterwards  authenticated  by  notarial  cer- 
tificates, of  which  the  following  is  a  copy :  — 

"  To  the  President  of  the  National  Bank  of  Commerce  of  Nim 
York  : 

**  The  undersigned,  Gardner  Colby,  president  of  the  Wisconsin 
Central  Railroad  Company,  formerly  the  Portage,  Winnebago,  and 
Superior  Railroad,  and  Fr.  Schnellen,  chairman  of  the  board  of  su- 
pervisors of  the  town  of  Menasha,  Winnebago  County,  Wisconsin, 
do  hereby  certify  that  the  iron  has  been  laid  on  the  track  of  road 
of  said  company  from  block  No.  3  in  Jones's  plat,  in  the  town  of 
Neenah,  Doty  Island,  to  Wolf  River,  and  that  the  cars  have  been 
run  over  the  same  daily  for  more  than  two  weeks  past  from  the 
depot  on  Doty's  Island  to  said  Wolf  River,  and  that  therefore, 
according  to  the  terms  of  the  proposition  (a  copy  of  which  is 
hereto  annexed),  the  said  company  are  entitled  to  the  transfer 
of  the  bonds  of  said  town  deposited  with  you. 

''Dated  at  Menasha,  Oct.  25, 1871. 

"Wisconsin  Central  R  R.  Co., 

''  By  Gardner  Colbt,  FrmidenL 

[sbaIm]  '^Frbbsbick  Schnbllen, 

<•  Chainnan  of  Ou  Town  of  MeMuka, 

"State  of  Wisconsin, 

"  County  of  WattpacOj  Town  of  Weyauwega^  ss  : 

"I,  Albert  Y.  Balch,  a  commissioner  of  deeds  for  the  State  of 
New  York,  residing  in  the  town  of  Weyauwega  aforesaid,  do  hereby 
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certify  that  Frederick  Schnellen  i»  the  chairinan  of  the  board  of 
supervisors  of  the  town  of  Menasha,  in  the  State  of  Wisconsin,  and 
thai  his  signature  to  the  foregoing  certificate  is  in  his  own  hand 
and  is  genuine,  as  he  has  this  day  before  me  acknowledged. 

**  In  testimony  whereof,  I  have  signed  my  name  and  affixed  my 
official  seal  this  twenty-fourth  day  of  February,  a.d.  1872. 

[sBAL.]  "Albert  V.  Balch, 

"  Commissioner  of  Deeds/or  the  Stale  of  New  York 
"  Ck>MMONWEALTH  OP  MASSACHUSETTS, 

"  County  of  Suffolk  J  City  of  Boston^  ss: 

**  On  thi^  twenty-ninth  day  of  February,  a.d.  1872,  the  above- 
named  Gardner  Colby,  who  is  personally  known  to  me  to  be  the 
president  of  the  said  railroad  company,  made  oath  that  the  above- 
written  certificate  by  him  signed  is  true,  and  that  the  seal  affixed 
thereto  is  the  seal  of  said  company  and  was  so  affixed  by  its 
authority. 

^  Witness  my  hand  and  official  seal,  at  the  city  of  Boston,  the 
day  and  year  aforesaid. 

[seal.]  "  Sam'l  S.  Curtis,  Notary  Public?^ 

VIII.  That  on  the  fifteenth  day  of  March,  1872,  the  said 
bank  sent  said  certificate  of  stock  to  the  chairman  of  the 
board  of  supervisors  of  said  town,  and  on  the  same  day  deliv- 
ered said  bonds  to  said  Wisconsin  Central  Railroad  Company. 

IX.  That  on  the  seventeenth  day  of  April,  1872,  the  presi- 
dent of  the  said  bank  affixed  to  said  bonds  his  certificate,  in 
the  words  following :  — 

^  To  the  President  of  the  NaUonal  Bank  of  Commerce  Qf  New 
York: 

**  The  undersigned,  Gardner  Colby,  president  of  the  Wisconsin 
Central  Railroad  Company,  formerly  the  Portage,  Winnebago,  and 
Superior  Railroad,  and  Fr.  Schnellen,  chairman  of  the  board  of  super- 
visors of  the  town  of  Menasha,  Winnebago  County,  Wisconsin,  do 
hereby  certify  that  the  iron  has  been  laid  on  the  track  of  road 
of  said  company  from  block  No.  3,  in  Jones's  plat,  in  the  town  of 
Neenah,  Doty's  Island,  to  Wolf  River,  and  that  the  cars  have  been 
run  over  the  same  daily  for  more  than  two  weeks  past  from  the 
depot  on  Doty's  Island  to  said  Wolf  River.  And  that  therefore, 
according  to  the  terms  of  the  proposition  (a  copy  of  which  is  hereto 
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annexed),  the  said  company  are  entitled  to  the  transfer  of  the  bondii 
of  said  town  deposited  with  you. 
''  Dated  at  Meuasba,  Oct.  25, 1871. 
[seal.]  '^  WiBCONSiK  Central  R.  R  Co., 

"  By  Gardner  Coi-by,  President. 
(Signed)  ^*  Frederick  Schnsllbn, 

"  Chairman  of  the  Tmrnn  ofMenoMha 

**  State  of  Wisconsin, 

**  County  of  Wa/up<icay  Town  of  Weyauwegci^  as  : 

^  I,  Albert  V.  Balch,  a  commissioner  of  deeds  for  the  State  of 
New  York,  residing  in  the  town  of  Weyauwega  aforesaid,  do  hereby 
ceitiiy  that  Frederick  Schnellen  is  the  chairman  of  the  board  of 
supervisors  of  the  town  of  Menasha,  in  the  State  of  Wisconsin,  and 
that  his  signature  to  the  foregoing  certificate  is  in  his  own  hand 
and  is  genuine,  as  he  has  this  day  before  me  acknowledged. 

*^  In  testimony  whereof,  I  have  signed  ray  name  and  affixed  my 
official  seal  this  twenty-fourth  day  of  February,  a.d.  1872. 

[seal.]  '^  Albert  V.  Balch, 

"  CommiatUmer  of  Deed*  for  the  State  of  New  York. 

^Commonwealth  of  Massachusetts, 

"  County  of  Suffolk^  City  of  Boston^  ss: 

"On  this  twenty-ninth  day  of  February,  a.d.  1872,  the  above- 
named  Gardner  Colby,  who  is  personally  known  to  me,  and  known 
to  me  to  be  the  president  of  the  said  railroad  company,  made 
oath  that  the  above-written  certificate  by  him  signed  is  true,  and 
that  the  seal  affixed  thereto  is  the  seal  of  said  company,  and  was 
so  affixed  by  its  authority. 

'*  Witness  my  hand  and  official  seal,  at  the  city  of  Boston,  the 
day  and  year  aforesaid. 

[seal.]  **  Sam'l  S.  Curtis,  Notary  Public, 

*'  I  hereby  certify  that  I  have  received  certificates  of  which  the 

above  are  copies,  which  certificates  are  on  file  in  this  bank. 

«  April  17,  1872. 

"Robert  Lennox  Kennedy, 

«  Prerident  of  the  National  Bank  of  Commerce  in  New  York." 

X.  That  in  November,  1872,  the  said  town  levied  a  tax  to 
pay  the  interest  upon  said  bonds,  and  collected  about  two- 
thirds  of  it,  and  paid  it  over  to  the  company,  when  the  further 
oollection  of  said  tax  was  enjoined  in  the  suit  of  said  Lawson. 
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XI.  That  Lake  Butte  des  Morts,  a  narrow  lake  about  two 
thousand  feet  wide,  lies  between  said  block  8  in  Jones's  plat 
and  the  Wolf  River,  across  which  the  route  of  said  Wisconsin 
(^'Cntral  Railroad  runs ;  that  said  company,  instead  of  construct- 
ing a  bridge  of  its  own  for  its  road  across  said  lake,  made  an 
agreement  with  the  Chicago  and  Northwestern  Railway  Com- 
pany to  cross  said  lake  upon  that  company's  bridge,  of  which 
agreement  the  following  is  a  copy :  — 

^  This  agreement,  made  and  entered  into  this  first  day  of  May. 
A«D.  1871,  by  and  between  the  Chicago  and  Northwestern  Railway 
Company,  party  of  the  first  part,  and  the  Wisconsin  Central  Rail-  . 
road  Company,  party  of  the  second  part,  witnesseth : 

**  The  party  of  the  first  part,  for  and  in  consideration  of  the  cove^ 
nants  and  agreements  herein  contained  on  the  part  of  the  party 
of  the  second  part,  doth  hereby  covenant  and  agree  to  and  with 
the  said  party  of  the  second'  part,  that  the  said  party  of  the 
second  part,  its  successors  and  assigns,  shall  and  may  have  the  use 
of  and  right  to  operate  for  railroad  purposes,  in  common  with 
the  said  party  of  the  first  part,  the  bridge  across  Lake  Butte 
des  Morts,  near  Doty's  Island,  in  Wisconsin,  and  the  right  of  way 
and  use  of  ties  across  its  land  on  the  north  side  of  said  lake  for  a 
sufficient  distance  to  enable  said  second  party  to  make  its  connec- 
tions therewith ;  also,  the  right  of  way  and  use  of  its  ties  from  the 
south  end  of  the  bridge,  including  the  bridge  across  the  river 
to  its  depot  grounds  at  Neenah  Station,  in  Wisconsin,  subject, 
however,  to  the  regulations  and  stipulations  hereinafter  contained. 

*'The  said  party  of  the  second  part,  in  consideration  of  the 
premises,  hereby  covenants  and  agrees  to  lay  down  and  maintain 
a  track,  with  the  necessary  switches  and  frogs,  at  its  own  expense 
and  for  its  own  use,  firom  the  |>oint  of  intersection  of  its  own  right 
of  way  with  that  of  the  party  of  the  first  part  through  the  whole 
line  which  it  may  use  in  common  with  the  said  party  of  the  first 
part,  and  to  pay  to  the  said  party  of  the  firat  part  monthly,  at  the 
end  of  each  and  every  month  during  the  continuance  of  this  agree- 
ment, one-half  of  the  expense  of  maintaining  and  keeping  in  repair 
the  line  so  used  in  common  as  aforesaid  (including  the  bridges,  road- 
oed,  and  ties,  as  well  as  the  expense  of  the  necessary  signal-men, 
except,  however,  the  iron,  which  each  of  said  parties  shall  furnish 
and  maintain  for  its  own  use),  a  statement  of  which  expenses  of 
maintaining  said  line,  other  than  maintenance  of  the  rails,  shall  be 
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flirnished  to  said  second  party  by  said  party  of  the  first  part 
monthly,  at  the  end  of  each  and  every  month  daring  the  continn- 
ance  hereof. 

'^  It  is  further  mutually  covenanted  and  agreed  by  and  between 
the  parties  hereto  that  the  payment  of  said  one-half  of  the  aforesaid 
expenses  by  said  pai-ty  of  the  sec'ond  part  shall  be  taken  and  ac- 
cepted by  the  said  first  paity  in  lieu  of  and  as  rental  for  the  use  of 
the  line  aforesaid  and  in  full  satisfaction  thereof,  and  that  said  line, 
for  the  distance  aforesaid,  shall  be  used  in  common  by  the  said 
parties,  and  that  a  signal  shall  be  erected  and  maintained  at  joint 
expense,  and  no  train  of  either  company  shall  come  upon  the  sud 
common  track  until  a  signal  for  that  purpose  has  been  given  ;  and 
.  that  working  trains  of  either  company  shall  give  way  to  all  other 
trains,  and  freight  trains  to  passenger  trains;  but  if  trains  of 
both  companies  of  the  same  class  shall  come  at  the  same  time,  the 
train  of  the  party  of  the  first  pait  shall  have  preference,  and  the 
management,  repaira,  and  maintenance  of  said  common  track  and 
line  shall  be  and  remain  in  charge  of  said  first  party. 

^^It  is  further  mutually  agreed  that  this  agreement  shall  con- 
tinue and  remain  in  force  for  the  period  of  twenty  years  hereafter 
next  ensuing,  but  either  party  shall  have  the  right  to  terminate  the 
same  upon  giving  to  the  party  one  year's  notice  in  writing  of  its 
intention  to  terminate  the  same,  but  such  notice  shall  not  be  given 
earlier  than  the  fii-st  day  of  July,  1876. 

^^  In  witness  whereof,  the  said  party  of  the  first  part  has  caused 
these  presents  to  be  8ubscribed  by  its  president  or  vice-president, 
attested  by  its  secretary  or  assistant  secretary,  and  the  said  party  of 
the  second  part  has  caused  these  presents  to  be  subscribed  by  its 
president  and  secretary,  the  day  and  year  first  above  written. 

j  o.  *  N.  w.  b't  )        "  Chicago  and  NoBTHWBSTBBif  Railway  Co., 

\    0O.BBAL.    ]■  "ByM.  L.  SYKJra,  Jr.,  F?c«-PrmVfe»<. 

**  Attest : 

^  A.  L.  Pbitchard,  Secretary. 

iWIB.OBNT.  S.  R.  )  ^  WlBCONBIK  CSNTBAL  RaILBOAD  Oo., 

CO  M^-      )  "  By  Gbo.  Rkbd,  PreiidenL 

«*  Attest : 

"  CuBTis  Rbed,  Secretary/* 

XII.  That  said  Wisconsin  Central  Railroad  Company,  m 
running  across  said  bridge  and  coming  to  said  block  8,  nms 
on  the  line  of  the  Chicago  and  Northwestern  Railway  Company 
about  one  mile  ;  that  except  that  distance  the  said  Wisconsin 
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Geuti-al  Railroad  Company  bas  constructed  its  road  from  said 
block  8  to  the  Wolf  River. 

XIU.  That  on  Nov..  28,  1870,  the  said  Portage,  Winnebago, 
and  Superior  Railroad  Company  voUuitarily  consolidated  its 
franchise  and  capital  stock  with  the  Portage,  Stevens  Point,  and 
Superior  Railroad  Company,  a  corporation  incorporated  by  and 
under  chapter  369  of  the  Laws  of  Wisconsin,  1870,  under  an 
agreement  of  consolidation  filed  in  the  oiBce  of  the  secretary 
of  state  of  the  State  of  Wisconsin,  Dec.  5,  1870. 

XIV.  That  on  Feb.  4,  1871,  the  name  of  the  Portage, 
Winnebago,  and  Superior  Railroad  Company  was  changed  to 
the  Wisconsin  Central  Railroad  Company,  under  the  provisions 
of  chapter  27  of  Private  and  Local  Laws  of  Wisconsin,  1871. 
That  by  chapter  31,  General  Laws  of  Wisconsin,  1871, 
approved  March  1,  1871,  the  said  chapter  126  of  the  General 
Laws  of  1869  was  amended  as  follows :  — 

"  Sbct.  2.  All  bonds  and  other  secunties  which  have  heretofore 
been  vot«(l  by  any  county,  town,  incorporated  city,  or  village  under 
the  provisions  of  said  chapter  126  of  the  General  Laws  of  1869  to 
said  railroad,  under  its  name  of  Portage,  Winnebago,  and  Supe- 
rior Railroad  Company,  shall  be  issued  and  delivered  to  said 
company  by  and  under  its  said  name  of  Wisconsin  Central  Rail- 
road (Company ;  and  suoh  bonds  or  other  securities  so  issued  and 
delivered  shall  have  in  all  courts  and  places  and  with  all  parties  the 
same  force  and  effect  as  though  the  name  of  said  company  had  not 
been  changed  and  the  same  had  been  issued  and  delivered  to  it 
under  its  name  of  Portage,  Winnebago,  and  Superior  Railroad 
Company." 

XV.  That  on  July  1,  1871,  the  said  v  company  voluntarily 
consolidated  its  franchises  and  capital  stock  with  the  Mani- 
towoc and  Minnesota  Railroad  Company,  a  corporation  incor- 
porated and  extended  under  and  by  virtue  of  chapter  342  of  the 
Private  and  Local  Laws  of  Wisconsin  for  1868,  chaptera  256 
and  802  of  the  Private  and  Local  Laws  for  1869,  and  chapter 
476  of  the  Private  and  Local  Laws  for  the  year  1871,  by  an 
agreement  thereto  filed  in  the  office  of  the  secretary  of  state 
of  the  State  of  Wisconsin,  July  10,  1871. 

XVL  That  by  chapter  127  of  the  General  Laws  of  Wiscon- 
fin  for  1874  the  city  of  Menasha  whs  incorpovated  and  made 
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capable  of  being  sued  for   the  indebtedness  of  said  town  of 
Menasha,  and  liable  to  pay  three-fourths  of  any  recovery. 

XVII.  That  the  plaintiff  bought  the  bonds  of  which  the 
coupons  are  in  suit  from  Gardner  Colby,  president  of  the  Wis- 
consin Central  Railroad  Company,  for  a  valuable  consideration, 
without  notice,  other  than  appears  on  the  face  of  the  bonds  and 
certificates  printed  on  them,  as  follows :  Bond  No.  16,  on  Dec 
11, 1873 ;  bonds  Nos.  12, 18,  14, 15, 18, 19,  87,  88,  and  89,  on 
Sept.  12, 1874. 

The  judges  were  divided  in  opinion  upon  the  following  ques- 
tions :  — 

Firsty  Whether  the  coupons  executed  and  delivered,  and 
there  being  upon  the  bonds  to  which  they  were  annexed  such 
certificates  as  hereinbefore  set  forth  and  produced  upon  the 
trial  by  the  plaintiff,  created  a  liability  against  said  town  in 
favor  of  the  plaintiff  under  the  pleadings  and  proofs. 

Seeondy  Whether  the  court  should  have  instructed  the  jury 
that  the  construction  of  such  railroad  by  the  Wisconsin  Cen- 
tral Railroad  Company  without  constructing  the  same  across 
Lake  Butte  des  Morts,  but  securing  the  right  to  cross  said 
lake  on  the  bridge  of  the  Chicago  and  Northwestern  Railway 
Company  under  the  contract  above  set  forth,  was  not  a  per- 
formance of  the  conditions  of  the  proposition  to  construct  a 
railroad  from  block  8,  in  Jones's  plat,  on  Doty's  Island,  to 
Wolf  River. 

The  court  submitted  to  the  jury  these  two  questions  :  — 

Firity  As  to  the  fact,  bearing  upon  the  certificate  which  the 
text  of  the  bond  required,  whether,  under  all  the  facts  pre- 
sented, there  has  been  a  substantial  compliance  with  the  terms 
of  the  proposition  in  the  terms  of  the  bond. 

Second^  Whether  there  has  been  a  substantial  compliance  on 
the  part  of  the  railroad  company  as  to  the  conditions  of  the  con- 
struction of  the  road  between  Doty*s  Island  and  Wolf  Creek. 

And  as  to  the  latter  question  instructed  the  jury  as  follows : 

Now,  if  there  is  nothing  on  the  bond  to  render  it  invalid,  the 
only  other  question  that  can  arise  in  the  case  is,  whether  the 
consideration  for  which  this  bond  was  given  has  failed  so  as  to 
render  it  inoperative  in  the  hands  of  the  plaintiff.  That  leads 
to  the  odier  part  of  the  consideration ;  viz.,  was  the  road  con* 
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straoted  from  block  8  of  Jones's  plat,  in  the  town  of  Neenah^ 
on  Doty's  Island,  to  the  Wolf  River.  That  had  to  be  done, 
undoubtedly,  before  these  bonds  were  to  be  valid,  —  before 
there  was  a  sufficient  consideration  to  render  them  available  to 
the  plaintiff  in  the  view  that  we  have  taken  of  the  other  part 
of  the  case. 

Thirds  Whether  a  delivery  of  the  stock  of  the  Wisconsin 
Central  Railroad  Company,  after  consolidation  with  the  Port- 
age, Winnebago,  and  Superior  Railroad  Company  and  with  the 
Manitowoc  and  Minnesota  Railroad  Company,  as  hereinbefore 
set  forth,  was  a  compliance  with  the  terms  of  such  proposition. 

FaurtKt  Whether  said  town  was  authorized  to  issue  its  bonds 
to  the  Wisconsin  Central  Railroad  Company  after  the  several 
consolidations  hereinbefore  set  forth. 

Judgment  was  rendered  in  favor  of  the  plaintiff  against  the 
town  for  the  amount  of  the  coupons  sued  on,  and  interest  and 
costs.     The  town  then  removed  the  case  to  this  court 

Mr.  H.  Mariner  for  the  plaintiff  in  error. 
Mr.  Edwin  H.  Abbots  contra. 


Mb.  Chief  Justice  Waite  delivered  the  opinion  of  the  court. 

The  first  question  certified  in  this  case  is  answered  in  the 
affirmative. 

We  think  that  the  certificate  on  the  back  of  the  bonds  is  a 
substantial  compliance  with  the  condition  on  their  face,  and 
the  proposition  of  the  railroad  company  accepted  by  the  town. 
The  condition  as  expressed  in  the  bonds  is  in  the  exact  Ian- 
gnage  of  the  second  article  of  the  proposition,  and  implies  that 
they  shall  be  considered  as  fully  executed,  and  that  they  may 
be  pat  on  the  market  as  valid  commercial  paper,  ^^  when  it  is 
thereon  duly  certified  that  the  conditions  upon  which  they  were 
voted,  issued,  and  deposited  by  said  town  have  been  performed." 
To  ascertain  what  ^^  duly  "  means  in  this  connection  it  is  neces- 
sary to  look  to  the  other  parts  of  the  proposition,  and  there 
we  find  in  article  8  that  the  bonds,  when  issued  by  the  proper 
officers  of  the  town,  were  to  be  deposited  with  the  National 
Bank  of  Commerce  in  New  York,  ^^in  trust  for  said  town, 
until  such  time  as  there  shall  be  filed  in  said  bank  a  properly 
authenticated   certificate,  signed   by   the  chief  officer  of  thie 
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company  and  the  cbaiiiiiau  of  the  board  of  superyisors  of  said 
town,  or  the  secretary  of  state  of  this  State,  that  the  iron  has 
been  laid  upon  the  track  of  road  and  cars  run  over  the  same, 
through  from  the  depot  on  Doty's  Island,  or  in  said  town  to 
Wolf  River,  when  the  said  bonds  shall  become  the  absolute 
property  of  and  be  held  by  said  bank,  subject  to  the  order  of 
this  company,  or  its  assigns,  and  which  certificate  shall  author- 
ize and  require  the  president  of  said  bank  to  certify  upon  the 
back  of  each  of  said  bonds  that  the  conditions  upon  which  the 
said  bonds  were  voted,  issued,  and  deposited  by  said  town  have 
been  performed."  Taken  as  a  whole,  the  proposition  and  the 
condition  on  the  face  of  the  bond  mean  that  the  bonds  should 
become  the  valid  and  subsisting  obligations  of  the  town  when 
the  president  of  the  National  Bank  of  Commerce  had  certified 
thereon  that  the  president  of  the  railroad  company  and  the 
chairman  of  the  board  of  supervisors  of  the  town  had  certified 
to  him  that  the  iron  had  been  laid  on  the  track  of  the  road  and 
the  cars  run  over  the  same  from  the  depot  on  Doty's  Island,  or 
in  said  town,  to  Wolf  River.  This  certificate  was  on  the  bonds 
when  they  were  bought  by  the  defendant  in  error  on  the  market. 
In  legal  effect  it  was  the  same  as  if  it  contained  the  words,  ^^  that 
the  conditions  upon  which  they  [the  bonds]  were  voted,  issued, 
and  deposited  by  said  town  had  been  performed ;  "  because  by 
the  very  terms  of  the  proposition  the  certificate  of  the  proper 
o£Scers  was  to  be  conclusive  evidence  to  the  president  of  the 
bank  of  that  fact,  and  not  only  authorize,  but  require,  him  to 
make  the  indorsement  contemplated.  When,  therefore,  he 
certified  that  he  had  received,  and  put  on  file  in  his  bank,  cer- 
tificates from  the  proper  parties,  such  as  were  required  as  the 
basis  of  his  action,  he  aid  certify  to  the  facts  which  the  propo- 
sition said  they  should  conclusively  prove.  His  statement  of 
what  they  proved  was  unimportant.  The  proposition  settled 
that. 

The  fact  that  the  certificate  furnished  the  baqk  is  signed  in 
the  name  of  the  railroad  company  by  the  president  is  not  a 
valid  objection.  It  was  signed  by  the  president,  and  that  is  all 
the  proposition  required. 

The  third  and  fourth  questions  are  also  answered  in  the  affir 
mativa 
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Before  the  subscription  and  bonds  were  voted,  the  Portage, 
Winnebago,  and  Superior  Company  was  authorized  to  consoli- 
date with  other  companies  "  which  by  law  may  be  authorized 
to  construct  connecting  lines  of  road  or  make  such  consolida- 
tion." Act  approved  March  10,  and  published  April  6,  1870. 
The  Portage,  Stevens  Point,  and  Superior  Railroad  was  incor- 
porated March  16,  1870,  with  express  authority  to  consolidate 
with  the  Portage,  Winnebago,  and  Superior  Company.  The 
Wisconsin  Central  Railroad  Company  is,  in  fact,  the  name  of 
Portage,  Winnebago,  and  Superior  Company  as  changed  by 
statute,  Feb.  4, 1871.  The  organization  of  the  company  was 
the  same  after  as  before  this  change.  The  Manitowoc  and 
Minnesota  Railroad  Company  was  authorized  to  enter  into  con- 
solidation agreements  by  the  act  of  March  24,  1871,  being 
chapter  476  of  Private  and  Local  Laws,  Wis.,  1871,  and  the 
consolidation  with  the  company  was  actually  effected  July  1, 
1871.  The  vote  for  the  bonds  was  taken  June  4,  1870,  and 
the  bonds  were  issued  and  delivered  to  the  bank  Oct.  25,  1871. 
Upon  this  state  of  facts  we  think  this  case  is  brought  directly 
within  the  principles  settled  in  County  of  Seotland  v.  Thomas 
(94  U.  S.  682)  and  WiUon  v.  SalaTnanca,  99  id.  499.  The 
authority  of  the  Wisconsin  Central  Company  was  to  consoli- 
date with  any  other  company  that  might  at  any  time  have  the 
.  power  to  enter  into  such  an  arrangement.  Jt  was  not  confined 
to  such  companies  as  then  had  the  power. 

These  answei*s  dispose  of  the  case,  and  make  it  unnecessary 
to  consider  the  second  question  certified.  When  the  bonds 
were  "  duly  certified  "  and  delivered  to  the  railroad  company 
by  the  bank,  they  became,  under  the  agreement  of  the  parties, 
valid  instruments,  completely  executed  in  form,  and  in  a  oondi 
tion  to  be  put  on  the  market  as  commercial  paper.  Having  on 
them  the  necessary  certificate,  the  purchaser  need  not  inquire 
whether  the  facts  were  as  certified.  Anthony  v.  County  cf  Jasper^ 
101  U.  S.  693.  With  the  certificate  indorsed,  the  bonds  were 
in  legal  effect  the  same  as  if  they  had  been  issued  by  the  proper 
ojQScers  under  full  authority  without  the  condition  which  ap- 
peared on  their  face.  Under  these  circumstances,  the  condition 
did  not  destroy  their  negotiability. 

Judgment  affirmed. 
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Pabks  v.  Booth. 

t.  BdMned  letten-patent  No.  1820,  granted  Not.  29, 1864,  to  Jonathan  L.  Booth 
for  a  new  and  useful  improrement  in  grain-separators,  are  Talid. 

2  A  specification  describing  an  invention  consisting  merely  of  a  new  combi- 
nation  of  old  elements  or  devices  which  produces  a  new  and  useful  result 
is  sufficient  if  they  be  specifically  named,  their  mode  of  operation  given, 
and  the  result  pointed  out,  so  that  those  skilled  in  the  art,  and  the  public, 
may  know  the  extent  and  nature  of  the  claim  and  what  the  parts  are  which 
co-operate  to  do  the  work  claimed  for  the  invention. 

8.  Where  in  a  suit  for  the  infringement  of  letters-patent  for  such  a  combination, 
the  parts  of  which  are  not  susceptible  of  division  or  separate  use,  the 
answer  sets  up  that  the  complainant  is  not  the  first  and  original  inventor  of 
it,  the  defence  to  be  available  must  apply  to  the  combination  as  an  entirety, 
and  not  to  a  part  of  it,  or  to  one  or  more  of  the  claims  of  the  letters,  if  they 
do  not  cover  the  entire  invention. 

4.  A  patentee  is  not  entitled  to  reimbursement  for  counsel  fees  paid  or  expenses 
incurred  by  him,  other  than  his  taxable  costs,  nor  to  interest  on  the  profits 
realised  by  an  infringer. 

Appbal  from  the  Circuit  Court  of  the  United  States  for 
the  Northern  District  of  Ohio. 

This  was  a  suit  by  Jonathan  L.  Booth,  against  George  Parks, 
Grant  B.  Turner,  William  A.  Taylor,  and  James  Vaughan, 
paitners,  under  the  name  and  style  of  Turner,  Parks,  &  Co., 
for  an  alleged  infringement  of  the  complainant's  reissued 
letters-patent,  for  an  improvement  in  gi*ain-separators. 

The  letters  were  a  second  reissue.  The  original  letters,  No. 
26,484,  were  granted  to  Booth  Sept.  20,  1859 ;  reissued  Sept. 
26,  1860,  No.  1048 ;  and  again  reissued  Not.  29,  1864,  No. 
1826. 

The  court  rendered  a  decree  May  9, 1874,  adjudging  that  the 
letters  were  valid,  that  the  defendants  had  infringed  them,  and 
that  the  complainant  recover  the  profits,  gains,  and  advantages 
which  the  defendants  received,  or  which  accrued  to  them  since 
Nov.  29,  1864,  by  the  manufacture,  use,  and  sale  of  the  improve- 
ments described  and  secured  by  the  reissued  letters,  and  also 
such  damages,  if  any,  in  addition  to  profits  as  he  sustained  by 
reason  of  said  infringement.  The  case  was  referred  to  a 
Master  to  ascertain  the  damages  and  profits,  who  filed  his  re- 
port Nov.  24,  1876,  awarding  to  the  complainant,  on  account 
of  profits,  $9,944.09;  and  as  damages,  being  expenses  of  con- 
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dacting  the  suit,  $627.20;  und  compensation  for  the  com- 
plainant's time,  $420;  making  in  all,  810,991.29. 

To  this  report  the  complainant  and  defendants  filed  excep- 
tions, which  were  overruled,  saving  that  made  to  the  allowance 
for  his  time.  The  Master's  report,  as  thus  amended,  was  con- 
firmed Dec.  15,  1876,  and  a  final  decree  rendered  against  the 
defendants  for  the  sum  of  $11,184.42,  being  the  amount  found 
due  by  the  amended  report,  with  interest  thereon. 

From  that  decree  the  defendants  appealed. 

The.  remaining  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  William  BakeweU  and  Mr.  T.  B.  Kerr  for  the  appel- 
lants. 

Mr.  W.  F,  Cogswdlj  eontra* 

Mr.  Justice  Clifpord  delivered  the  opinion  of  the  court. 

Power  to  promote  the  progress  of  science  and  useful  arts  by 
Bocuring  for  limited  times  to  authors  and  inventoi*s  the  exclusive 
right  to  their  respective  writings  and  discoveries  is  expressly 
^ested  in  Congress  by  the  Constitution.  Pursuant  to  the  power 
there  conferred,  the  enactment  of  Congress  provides  that  the 
/riginal  jurisdiction  of  patent  cases  shall  be  exclusive  in  tlie 
circuit  courts  or  the  district  courts  exercising  circuit  court 
powers.    Rev.  Stat.,  sects.  629-711. 

Provision  is  also  made  that  a  party,  whose  rights,  secured  by 
valid  patent  are  invaded  by  infringement,  may  seek  his  remedy 
in  an  action  at  law  or  by  a  suit  in  equity,  at  his  election. 
5  Stat.  124 ;  16  id.  206  ;  Rev.  Stat.,  sect.  4920. 

Federal  courts  vested  with  jurisdiction  in  such  cases  have 
power,  in  their  discretion,  to  grant  injunctions  to  prevent  the 
violation  of  any  right  secured  by  a  patent,  as  in  other  cases  of 
equity  cognizance. 

Sufficient  appears  to  show  that  a  patent  in  due  form  was 
issued  to  the  complainant,  on  the  20th  of  September,  1859,  for 
a  new  and  useful  improvement  in  grain-separators,  which  con- 
sisted in  the  employment  and  use  of  a  series  of  inclined  screens 
and.  boxes,  having  a  proper  shake-motion  communicated  to 
them,  in  connection  with  a  fan  air-blast  spout,  the  whole  being 
arranged  in  a  manner  set  forth  in  the  specification. 

Without  entering  much  into  details,  It  will  suffice  to  say  in 
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this  counectiou  that  the  object  of  the  improvement  was  to 
subject  grain  to  a  thorough  screening  operation.  Machines 
were  constructed  under  the  patent  and  were  put  in  operation 
at  various  places,  but  on  the  25th  of  September  of  the  next 
year  it  was  surrendered  and  reissued,  and  on  the  29th  of 
Novetnber,  four  years  later,  it  was  surrendered  a  second  time, 
when  the  patent  in  suit  was  issued  to  the  complainant,  which 
is  a  second  reissue.  Having  removed  the  defects  in  the  prior 
patents,  the  complainant  alleges  that  he  immediately  put  the 
machines  on  sale  ;  that  he  has  ever  since  been  in  possession  of 
the  right  secured  by  the  patent ;  and  that  he  would  have  made 
large  profits  from  the  manufacture  and  sale  of  the  same  had  he 
not  been  prevented  from  so  doing  by  the  respondents. 

Two  claims  are  made  by  the  complainant.  He  charges  that 
the  respondents  have  largely  infringed  his  exclusive  right,  and 
are  still  engaged  in  making  and  selling  machines  which  are  con- 
structed in  the  same  manner  as  the  patented  improvement,  and 
accomplish  the  same  object  by  the  same  mode  of  operation. 

Service  was  made,  and  the  respondents  appeared  and  filed  an 
answer.  Their  principal  defences  are  as  follows :  1.  That  the 
complainant  is  not  the  original  and  first  inventor  of  the  pat- 
ented improvement.  2.  That  the  alleged  invention  had  been 
in  public  use  and  on  sale  for  more  than  two  years  prior  to  the 
application  by  the  complainant  for  a  patent.  3.  That  the  re- 
issued patent  described  in  the  bill  of  complaint  is  not  for  the 
same  invention  as  the  original. 

Proofs  were  taken,  hearing  had,  and  the  Circuit  Court  entered 
a  decree  in  favor  of  the  complainant,  and  sent  the  cause  to  a 
master  to  compute  the  profits,  gains,  and  advantages  which  the 
respondents  have  received,  or  which  have  arisen  or  accrued  to 
them  from  the  infringements  of  the  said  patent.  Due  report 
was  made  by  the  Master,  to  whose  report  certain  exceptions 
were  filed  by  the  respondents.  Exceptions  were  also  filed  by 
the  complainant,  but,  inasmuch  as  he  did  not  appeal,  they  will 
not  be  re-examined.  Those  filed  by  the  respondents,  which  are 
still  the  subject  of  complaint,  will  receive  due  consideration. 

Both  parties  appeared,  and  were  heard  in  support  of  their 
respective  exceptions,  all  of  which  were  overruled  by  the  Cir- 
cuit Court  except  the  fourth  exception  filed  by  the  respondents. 
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Matters  of  the  kind  being  settled,  the  Circuit  Court  entei'ed 
'a  final  decree  in  favor  of  the  complainant  in  the  sum  of 
911,184  4%  with  costs  of  suit.  Prompt  appeal  was  taken  by 
the  respondents  to  this  court,  and  since  the  cause  was  entered 
here  they  have  filed  the  assignment  of  errors  set  forth  in  theii 
brief. 

All  such  matters  as  are  deemed  material  to  the  several 
defences  pleaded  in  the  answers  will  be  carefully  considered, 
without  entering  into  the  details  of  the  argumentative  portion 
of  the  errors  assigned.  When  reduced  to  specific  propositions, 
the  errors  assigned  may  be  stated  as  follows :  1.  That  the  com- 
plainant is  not  the  original  and  first  inventor  of  the  patented 
improvement.  2.  That  the  supposed  improvement  was  not  the 
proper  subject  of  a  patent,  because  it  did  not  involve  any  inven- 
tion. 8.  That  the  Circuit  Court  erred  in  finding  that  the  re 
spondents  had  infringed  the  reissued  patent  of  the  complainant. 
4.  That  the  Circuit  Court  erred  in  overruling  the  exceptions  of 
the  respondents  to  the  Master's  report.  5.  That  the  Circuit 
Court  erred  in  allowing  damages  to  the  complainant  in  addition 
to  profits. 

Redress  for  the  infringement  of  a  patent  may  be  sought  by  a 
suit  in  equity  as  well  as  by  an  action  at  law,  and  the  required 
allegations  and  proofs  are  substantially  the  same  in  one  form  of 
remedy  as  in  the  other.  Neither  damages  nor  profits  can  be 
recovered  unless  the  complaining  party  alleges  and  proves  that 
he  or  the  person  under  whom  he  claims  was  the  original  and 
first  inventor  of  the  patented  improvement,  and  that  the  same 
has  been  infringed  by  the  party  against  whom  the  suit  is 
brought.  Both  of  those  allegations  must  be  proved  to  maintain 
the  suit;  but  the  patent,  if  introduced  in  evidence  by  the 
complaining  party,  affords  him  prima  facie  evidence  that  tlie 
patentee  was  the  original  and  first  inventor.  That  presumption, 
in  the  absence  of  any  satisfactory  proof  to  the  contrary,  is  sufii- 
cient  to  entitle  him  to  recover  if  he  proves  the  alleged  infringe- 
ment. 

Evidence  to  overcome  that  presumption  may  be  introduced  by 
the  defending  party  in  case  due  notice  of  such  an  intention  is 
given  to  the  party  that  instituted  the  suit,  as  required  by  the 
act  of  Congress.     Rev.  Stat.,  sect.  4920.      Notices  of  the  kind 
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were  given  by  the  respondents  in  their  answers,  and  the  assign- 
ment of  errors  calls  in  question  the  decision  of  the  Circuit 
Court  in  that  regard,  which  is  the  first  question  presented  for 
re-examination  in  the  record. 

Questions  of  the  kind  cannot  well  be  decided  without  first 
riscertaining  what  the  patented  improvement  is  that  is  de- 
scribed in  the  first  pleading  of  the  complaining  party  ;  and  that 
becomes  necessary  in  this  case,  both  in  determining  the  issue  of 
prior  invention  and  the  issue  of  infringement.  Attempt  hav- 
ing failed  to  show  that  the  reissued  patent  is  not  for  the  same 
invention  as  the  original,  the  question  as  to  the  nature  of  the 
improvement  may  be  determined  by  the  examination  of  the 
specification  and  drawings  of  the  patent  in  suit. 

Two  claims  are  annexed  to  the  specification.  The  first  is 
the  combination  of  the  zigzag  screens  and  boxes,  as  exhibited 
in  the  model  and  drawings,  when  the  same  have  a  lateral 
shake-motion,  or  one  at  right  angles  to  the  passage  of  the  grain, 
in  such  a  manner  as  to  cause  the  grain  to  pass  consecutively 
over  and  through  them,  and  when  arranged  relatively  to  each 
other,  to  operate  as  set  forth  in  the  specification ;  the  second 
is  the  series  of  zigzag  screens  and  boxes  with  or  without  the 
troughs  and  having  the  lateral  shake-motion  in  connection  with 
the  fan  and  spout,  as  set  forth  in  the  specification  and  exhibited 
in  the  drawings. 

Plain  as  these  claims  are,  it  would  not  be  di£Scult  to  define 
their  meaning,  even  without  resort  to  the  details  of  what  pre- 
cedes in  the  specification.  Speaking  directly  to  the  point,  the 
patentee  states  that  his  invention  consists  in  the  employment 
or  use  of  zigzag  screens  and  boxes  or  passages  having  a  proper 
lateral  shake-motion  communicated  to  them,  and  so  arranged 
that  the  grain  may  pass  consecutively  over  and  through  them  and 
be  subjected  to  a  thorough  screening  operation.  Also  using  in 
connection  with  the  zigzag  screens  and  boxes  a  revolving  fan 
and  spout,  so  arranged  that  the  grain  will  be  subjected  to  a  suf- 
ficient blast  for  the  separation  from  it  of  all  light  impurities. 
Reference  is  then  made  to  the  drawings,  which  show  the  frame 
of  the  machine  and  the  manner  in  which  the  series  of  devices 
called  inclined  screens  are  secured  by  elastic  pendants,  as  more 
fully  explained  in  another  part  of  the  specification.     Explana- 
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Uons  follow  which  show  that  the  screens  may  be  formed  of 
perforated  zinc  or  other  sheet-metal,  placed  alternately  in 
reversed  inclined  positions,  as  is  clearly  seen  in  figure  2  of 
the  drawings,  each  screen  being  placed  at  the  top  of  what  is 
termed  a  shallow  box  which  forms  the  passage  of  the  grain,  the 
boxes  extending  the  whole  length  of  the  screens  in  order  to 
receive  the  grain  and  discharge  the  same  on  to  the  elevated  end 
of  the  screen  next  below,  through  opeilings  consti-ucted  for  the 
purpose,  in  order  that  the  screening  operation  may  be  con- 
tinued through  the  whole  series  of  screens. 

Instructive  and  minute  explanations  are  given  in  the  specifica- 
tion of  the  entire  construction  and  mode  of  operation  of  the 
apparatus  and  the  several  devices  of  which  it  is  composed. 
Beyond  all  doubt,  the  explanations  constitute  a  full  compliance 
with  requirements  of  the  Patent  Act  in  all  respects,  and  are 
amply  sufficient  to  show  that  the  invention  consists  of  the  com- 
bination of  elements  or  ingredients,  the  substance  of  which  is 
embodied  in  the  claims  of  the  patent  annexed  to  the  specifica- 
tion. None  of  the  elements  or  ingredients  are  claimed  to  be 
new,  from  which  it  follows  that  the  invention  consists  entirely 
in  the  combination,  and  not  a  doubt  is  entertained  that  it  is 
both  new  and  useful. 

Inventors  of  machines  are  required,  before  they  secure  a 
patent,  to  deliver  a  written  description  of  the  improvement, 
and  of  the  manner  and  process  of  making,  constructing,  and 
using  the  same,  in  such  full,  clear,  and  exact  terras  as  to  enable 
one  skilled  in  the  art  or  science  to  make,  construct,  and  use  the 
invention.  Drawings  are  also  required  in  certain  cases,  and  if 
the  invention  is  such  that  it  may  be  represented  by  a  model, 
the  applicant  for  a  patent  is  required  to  furnish  a  model  of  the 
improvement.  Requirements  of  the  kind,  in  cases  where  they 
apply,  may  be  regarded  as  conditions  precedent  to  the  right  of 
the  commissioner  to  grant  such  an  application  ;  but  cases  often 
arise  where  they  or  some  of  them  do  not  apply. 

An  applicant  for  a  patent,  ^^  in  case  of  a  machine,"  is  re- 
quired to  explain  the  principle  thereof,  the  best  mode  of  apply- 
ing the  same,  and  to  point  out  and  distinctly  claim  the  part, 
improvement,  or  combination  which  he  claims  as  his  invention ; 
and  the  respondents  contend  that  the  patent  of  the  complainant 
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is  inyalid  because  the  specification  does  not  comply  with  that 
requirement.     Rev.  Stat.,  sect.  4888. 

Inventions  sometimes  embrace  an  entire  machine,  and  in 
such  cases  it  is  sufficient  if  it  appears  that  the  claim  is  co- 
extensive with  the  patented  improvement.  Other  inventions 
embrace  only  one  or  more  parts  of  a  machine,  and  in  such  cases 
the  part  or  parts  claimed  must  be  specified  and  pointed  out,  so 
that  constructors,  other  inventors,  and  the  public  may  know 
what  the  invention  is  and  what  is  withdrawn  from  general 
use. 

Patented  inventions  are  also  made  which  embrace  both  a 
new  device  or  element  and  a  new  combination  of  old  devices 
embodied  in  the  same  apparatus  or  machine.  Particular  de- 
scription of  the  improvement  is  required  in  such  a  case,  as  the 
property  of  the  patentee  consists  not  only  in  the  new  device, 
but  also  in  the  new  combination. 

Modern  inventions  i^ery  often  consist  merely  of  a  new  com- 
bination of  old  elements  or  devices,  where  nothing  is  or  can  be 
claimed  except  the  new  combination.  Such  a  combination  is 
sufficiently  described,  to  constitute  a  compliance  with  the  letter 
and  spirit  of  the  act  of  Congress,  if  the  devices  of  which  it 
is  composed  are  specifically  named,  their  mode  of  operation 
given,  and  the  new  and  useful  result  to  be  accomplished  is 
pointed  out,  so  that  those  skilled  in  the  art  and  the  public 
may  know  the  extent  and  nature  of  the  claim  and  what 
the  parts  are  which  co-operate  to  do  the  work  claimed  for  the 
invention. 

Apply  those  rules  to  the  specification  in  question,  and  it  is 
clear  that  the  proposition  that  it  does  not  point  out  what  is 
claimed  as  new  is  wholly  unsupported  and  founded  in  mistake 
as  to  what  is  required  by  the  Patent  Act. 

Suppose  that  is  so,  still  1 1  is  insisted  by  the  respondents  that 
the  patentee  is  not  the  original  and  first  inventor  of  the  im- 
provement. Such  a  defence  may  be  supported  by  proof  that 
the  invention  was  made  by  another  before  the  patented  im 
provement  was  made  for  the  infringement  of  which  the  suit  i* 
brought.  Authority  is  also  given  to  the  respondent  in  such  a 
suit  to  show  if  he  can  that  the  improvement  had  been  patented 
or  described  in  some  printed  publication  prior  to  the  auppoMid' 
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inyention  set  forth  in  the  specification.  Rev.  Stat.,  sect.  4930. 
Defences  of  the  kind  are  authorized  by  the  act  of  Congress,  and 
it  may  be  remarked  that  it  is  not  necessary  to  allege  or  prove, 
in  order  to  sustain  such  a  defence,  that  the  prior  patent  or 
description  was  issued  or  given  two  years  earlier,  as  the  only 
requirement  is  that  the  patent  or  publication  was  prior  to  the 
supposed  invention  of  the  complainant. 

Enough  appears  in  this  explanation  to  show  that  the  two 
defences  may  be  considered  together,  as  it  is  settled  law  that  if 
the  patentee  is  not  the  original  and  first  inventor  of  the  im- 
provement, or  if  it  had  been  patented  or  described  in  any 
printed  publication  prior  to  the  supposed  invention,  then  the 
complainant  cannot  recover. 

Notice  in  due  form  is  given  by  the  respondents  in  their 
answer  and  amended  answer  of  twelve  patents  or  specifications 
prior  in  date  to  the  patent  of  the  complainant,  and  which,  as 
the  respondents  allege,  supersede  the  invention  described  in 
the  complainant's  patent.  Attempt  will  not  be  made  to 
describe  the  invention  set  forth  in  each  of  these  publications. 
Suffice  it  to  say  in  that  regard  that  all  of  them  have  been 
carefully  examined  to  the  extent  of  the  means  furnished 
by  the  transcript,  and  the  court  is  of  the  opinion  that  no  one 
of  the  documents  is  of  a  character  to  sustain  the  issue  that 
the  complainant  is  not  the  original  and  first  inventor  of  the 
improvement. 

Most  or  all  of  the  inventions  described  in  those  publications 
bear  more  or  less  resemblance  to  that  claimed  by  the  com- 
plainant, and  it  may  be  that  if  it  were  allowable  to  test  the 
vahdity  of  the  invention  in  question  by  comparing  the  same 
with  the  whole  as  if  embodied  in  a  single  exhibit,  the  evidence 
might  be  sufficient  to  support  the  views  of  the  respondents  in 
respect  to  the  defence  under  consideration.  Were  that  allowa- 
ble it  might  well  be  suggested  that  the  screen  is  found  in  one, 
the  box  in  another,  and  the  means  to  produce  the  lateral  shake 
.n  a  third,  and  so  on  to  the  end  ;  but  it  would  still  be  true  that 
neither  the  same  combination  in  its  entirety  nor  the  same  mode 
of  operation  is  described  in  any  one  of  the  patents  or  printed 
publications  given  in  evidence. 

Attempt  is  scarcely  made  in  argument  to  show  that  any  one. 
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of  these  exhibits  embodies  the  entire  invention  of  the  com- 
plainant, but  it  is  insisted  that  every  feature  of  the  patented 
improvement  is  found  in  some  one  or  more  of  those  publica- 
tions. Suppose  that  is  so,  still  it  is  clear  that  such  a  conces- 
sion, if  made,  could  not  benefit  the  respondents,  unless  they  can 
be  allowed  to  extend  the  same  comparison  to  two  or  more 
exhibits,  as  they  do  not  contend  that  the  entire  invention  is 
superseded  by  any  one  of  their  exhibits. 

Where  the  thing  patented  is  an  entirety,  consisting  of  a  sep 
arate  device  or  of  a  single  combination  of  old  elements  incapa- 
ble of  division  or  separate  use,  the  respoildent  cannot  make 
good  the  defence  in  question  by  proving  that  a  part  of  the  en* 
tire  invention  is  found  in  one  prior  patent,  printed  publication, 
or  machine,  and  another  part  in  another,  and  so  on  indefinitely, 
and  from  the  whole  or  any  given  number  expect  the  court  to 
determine  the  issue  of  novelty  adversely  to  the  complainant. 
BaUs  V.  Ooe,  98  U.  S.  81. 

Common  justice  forbids  such  a  defence,  as  it  would  work  a 
virtual  repeal  of  so  much  of  the  Patent  Act  as  gives  to  invenfx)r8 
the  right  to  a  patent  consisting  of  old  elements,  where  the 
combination  itself  is  new  and  produces  a  new  and  useful  re- 
sult. New  elements  in  such  a  patent  are  not  required,  and  if 
such  a  defence  were  allowed,  not  one  patent  of  the  kind  in  a 
thousand  of  modem  date  could  be  held  valid.  Nor  is  such 
a  defence  consistent  with  the  regulations  enacted  by  Congress 
in  respect  to  the  procedure  in  litigations  in  respect  to  patent- 
rights. 

Infringers  or  persons  sued  as  such  may  plead  the  general 
issue,  and  having  given  the  required  notice  may  prove  that  the 
patentee  is  not  the  original  and  first  inventor  of  the  improve- 
ment, or  that  it  had  been  patented  or  described  in  some  printed 
publication  prior  to  the  supposed  invention,  or  that  it  had  been 
in  public  use  or  on  sale  in  this  country  for  more  than  two  years 
before  the  patentee  applied  for  his  patent.  Corresponding  pro- 
ceedings may  be  had  in  equity,  the  denial  of  infringement  and 
notice  being  alleged  and  given  in  the  answer. 

Defences  of  the  kind,  if  the  thing  patented  is  an  entirety, 
incapable  of  division  or  of  separate  use,  must  be  addressed  to 
the  invention  and  not  to  a  part  of  it  or  to  one  or  more  claimi 
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of  the  patent,  if  less  than  the  entire  invention.  More  than 
one  patent  may  be  included  in  one  suit,  and  more  than  one 
invention  may  be  secured  in  the  same  patent,  in  which  cases 
the  several  defences  may  be  made  to  each  patent  in  the  suit 
and  to  each  invention  to  which  the  charge  of  infringement 
relates. 

Remarks  already  made,  without  more,  are  sufficient  to  show 
that  the  evidence  introduced  by  the  respondents  to  sustain  the 
proposition  that  the  complainant  is  not  the  original  and  first 
inventor  of  the  improvement  fails  to  establish  that  assignment 
of  error,  and  that  the  defence  must  be  overruled. 

Much  discussion  of  the  next  defence  is  not  required,  beyond 
what  is  necessary  to  state  the  true  construction  and  meaning  of 
the  provision  of  the  Patent  Act  which  allows  that  defence. 

Evidence  of  the  want  of  novelty  arises  from  the  acts  of  others, 
the  defence  being  that  the  invention  was  constructed  by  another 
before  the  patentee  made  his  invention,  the  rule  being  that 
priority  of  right  depends  in  the  first  place  upon  priority  of  con- 
struction. Inventors  may,  if  they  can,  keep  their  inventions 
secret ;  but  if  they  do  not,  and  suffer  the  same  to  go  into  public 
use  for  a  period  exceeding  what  is  allowed  by  the  Patent  Act. 
they  forfeit  their  right  to  a  patent.  Hence  the  Patent  Act 
allows  the  infringer  to  plead  and  prove  that  the  invention  of 
the  patentee  had  been  in  public  use  or  on  sale  in  this  country 
for  more  than  two  years  before  the  inventor  applied  for  a 
patent.  No  question  of  priority  is  open  under  that  defence, 
nor  will  evidence  sustain  it  that  another  had  made  or  patented 
the  invention  two  years  before  the  application,  without  the 
knowledge  of  the  patentee  whose  invention  is  in  question. 

Evidence  of  priority  is  admissible  under  the  preceding  de- 
fence.  Unless  inventors  keep  their  inventions  secret  they  are 
lequired  to  be  vigilant  in  securing  patents  for  their  protection ; 
and  if  they  do  not,  and  suffer  the  same  to  be  in  public  use  or 
on  sale  in  this  country  for  more  than  two  years  before  they 
apply  for  a  patent,  they  forfeit  their  right,  and  if  an  infringer 
alleges  and  proves  that  defence  he  cannot  be  held  liable  in  a 
suit  for  infringement. 

Subject  to  this  explanation,  it  is  clear  that  there  is  no  proof 
in  this  case  that  the  complainant  was  guilty  of  any  lachea  in 
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a^^lying  for  a  patent,  or  that  his  improvement  ever  went  into 
public  use  or  was  on  sale  in  this  country  before  he  applied  for 
his  patent. 

Machines  called  grain-separators,  it  is  admitted  in  argument, 
are  manufactured  and  sold  by  the  respondents,  but  they  denied 
in  their  original  answer  that  their  separators  were  in  all  re- 
ripects  constructed  in  the  same  manner  as  the  appai-atus  of  the 
.jomplainant,  nor  have  they  since  entirely  abandoned  that  propo- 
lition.  Instead  of  that,  they  still  insist  that  the  reissued  patent 
of  the  complainant  differs  from  the  original,  but  they  sub- 
stantially admit  that  the  machines  which  they  construct  and 
sell  do  infringe  the  invention  of  the  complainant,  as  described 
in  the  reissued  patent,  which  is  sufficient  for  the  complainant, 
as  the  respondents  have  failed  to  make  good  their  defence  that 
the  reissued  patent  is  not  for  the  same  invention  as  the  orig- 
inal. Irrespective  of  any  admission,  however,  the  court  is  satis- 
fied, from  a  comparison  of  the  two  exhibits,  that  the  charge  of 
infringement  is  fully  sustained. 

Eighteen  exceptions  were  filed  by  the  respondents  to  the 
report  of  the  Master,  but  it  is  not  deemed  necessary,  in  view 
of  the  state  of  the  record,  to  give  them  a  separate  examination 
in  this  case.  Infringement  being  proved,  the  complainant  was 
entitled  to  an  account  of  the  profits  made  by  the  respondents 
in  the  unlawful  use  of  the  patented  improvement,  which  con- 
sisted of  the  new  combination  described  in  the  specification. 
Obviously  it  was  a  proper  case  for  reference  to  a  master,  and 
it  is  not  perceived  that  the  general  basis  of  his  report  exhibits 
any  error  to  the  prejudice  of  either  party.  Two  special  errors 
are  discovered  in  addition  to  the  one  very  properly  corrected  by 
the  Circuit  Court. 

Costs  were  properly  allowed,  but  the  court  is  of  the  opinion 
that  the  complainant  was  not  entitled  to  an  allowance  for  any 
expenses  beyond  the  taxable  costs.  Interest  on  the  profits 
decreed  to  the  complainant  should  not  have  been  allowed,  as 
was  decided  by  this  court  many  years  ago,  the  better  opinion 
being  that  profits  in  such  a  case  are  to  be  regarded  in  the  light 
of  unliquidated  damages,  which  usually  do  not  draw  interest 
without  the  special  order  of  the  court.  SiUbjf  v.  Foote^  90 
How.  878)  886* 
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Bxpenses  to  the  amount  of  9627.20,  including  counsel  fees^ 
were  allowed  to  the  complainant  beyond  the  taxable  coats, 
which,  together  with  the  entire  interest  allowed,  must  be  de- 
ducted from  the  decree.  From  which  it  follows  that  the  decree 
in  favor  of  the  complainant,  instead  of  being  $11,184.42,  should 
be  $9,992.09,  without  interest,  but  with  costs  of  suit,  as  allowed 
in  the  decree  of  the  Circuit  Court ;  and  the  decree  is  modified 
so  as  to  conform  to  that  computation,  but  without  any  injunc- 
tion, as  the  term  of  the  patent  has  expired. 

The  decree,  as  modified,  will  be  affirmed,  without  interest  or 

costs,  the  costs  of  this  court  to  be  paid  by  the  appellee ;  and 

it  is 

So  ordered* 


Bbooks  v.  Railboad  Company. 

A  petition  for  a  rehearing  cannot  be  filed  after  the  term  at  which  the  Judgment 

was  rendered. 

Motion  for  leave  to  file  a  petition  for  rehearing. 

This  case  was,  on  appeal  from  the  Circuit  Court  of  the 
United  States  for  the  District  of  Iowa,  determined  at  the  last 
teim.     It  is  reported  in  101  U.  S.  448. 

Mr.  Joseph  JE.  McDonald  and  Mr,  John  M.  Butler  in  support 
of  the  motion. 

Mb.  Chibf  Jtjstiob  Wattb  delivered  the  opinion  of  the 
court. 

A  petition  for  rehearing  after  judgment,  under  the  rule  pro- 
mulgated in  Public  Schools  v.  Walker  (9  Wall.  608),  cannot  be 
filed  except  at  the  term  in  which  the  judgment  was  rendered. 
In  Hudson  ^  Smith  v.  Ghuestier  (7  Cranch,  1),  a  motion  was 
made  at  the  February  Term,  1812,  for  a  rehearing  in  a  case 
decided  two  years  before ;  but  the  court  said  ^^  the  case  could 
not  be  reheard  after  the  term  in  which  it  was  decided.''  At 
the  end  of  the  term,  the  parties  are  discharged  from  further 
attendance  on  all  causes  decided,  and  we  have  no  power  to 
bring  them  back.     After  that,  we  can  do  no  more  than  correct 
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any  clerical  errors  that  may  be  found  in  the  record  of  what  we 
have  done. 

In  Brotvn  v.  Aspden  (14  How.  26),  where  the  practice  in 
respect  to  orders  for  rearguments  was  first  formally  announced, 
the  rule  in  this  particular  was  not  extended,  for  Mr.  Chief  Jus- 
tice Taney  was  careful  to  say  that  the  order  for  reargument 
might  be  made  after  judgment,  provided  it  was  entered  at  the 
same  term ;  and  the  same  limitation  is  maintained  in  United 
States  V.  Knight's  Administrator^  1  Black,  488.  Down  to  that 
time  such  an  order  could  be  made  only  on  the  application  of 
some  member  of  the  court  who  concurred  in  the  judgment,  and 
this  continued  until  Public  Schools  v.  Walker  («tfpra),  when 
leave  was  given  counsel  to  submit  a  petition  to  the  same  effect. 
In  all  other  respects  the  rule  is  now  substantially  the  same  as 
it  was  before  this  relaxation. 

MMan  denied. 


GiDDINOS  V.  InSUBANOB  COMPANY. 

The  charter  of  A.,  a  mutual  life  insurance  companj,  provides  that  **  erery  per 
ton  who  shall  become  a  member  of  the  corporation,  by  effecting  insurance 
therein,  shall,  the  first  time  he  effects  insurance  and  before  he  receives  his 
policy,  pay  the  rates  that  shall  be  fixed  upon  and  determined  by  the  trustees." 
In  August,  1872,  C,  A.'s  agent,  received  from  B.  an  application  for  a  policy 
upon  his  life  for  96,000,  duly  made  out  upon  a  printed  form  furnished  previ- 
ously by  C.  A  policy  was  issued  by  A.,  August  24,  and  forwarded  to  C.  It 
contains  %  proviso  that  it  shall  ''not  take  effect  and  become  binding  on  the 
company  until  the  premium  be  actually  paid,  during  the  lifetime  of  the  per- 
son whose  life  is  assured,  to  the  company  or  to  some  person  authorised  to 
receive  it,  who  shall  countersign  the  policy  on  receipt  of  the  premium."  The 
premium  to  be  paid  by  B.  amounted  to  $302.62.  The  policy  not  having  been 
called  for,  C.  returned  it,  October  2,  to  A.,  and  it  was  thereupon  cancelled. 
Nothing  beyond  the  delivery  of  the  application  to  C.  was  done  by  B.,  or  by 
any  one  in  his  behalf.  He  died  September  4.  His  administrator  tendered  the 
first  premium  to  C,  who  declined  to  act  in  the  matter.  Thereupon  he  trans- 
mitted the  proofs  of  B.'s  death  to  A.,  and  on  the  refusal  of  the  latter  to 
accept  the  premium  and  deliver  the  policy  brought  this  suit  against  A.  ffddt 
that  the  suit  cannot  be  maintained,  the  payment  of  the  premium  in  the  life- 
time of  B.  being  a  condition  precedent  to  A.'s  liability. 

Appbal  from  the  Circuit  Coart  of  the  United  StateB  fcr  the 
Northern  District  of  Illinois. 
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This  is  a  suit  in  equity  by  Loreu  Giddings  and  Jjeander 
Giddings,  administrators  of  Silas  Giddings,  deceased,  to  compel 
the  specific  performance,  by  t/he  Northwestern  Mutual  Life 
Insurance  Company,  of  its  alleged  contract,  made  with  him 
some  months  prior  to  his  death,  to  insure  his  life  in  the  sum 
of  $6,000.  The  court  below  dismissed  the  bill,  whereupon  the 
complainants  appealed  here. 

The  remaining  facts  are  stated  in  the  opinion  of  the  court. 

Mr,  Henry  G-.  MiUer  and  Mr.  Thomas  O-,  Frost  for  the  appel 
lants. 
1&.  Thomas  Hoyne^  contra. 

Mb.  JustioB!  Swaykb  delivered  the  opinion  of  the  court. 

The  facts  of  this  case  necessary  to  be  considered  are  few  and 
simple.  They  are  clearly  disclosed  in  the  record,  and  there  is 
no  conflict  between  the  parties  about  them. 

The  appellee  is  a  corporation  created  by  the  State  of  Wis- 
consin. Its  principal  oflBice  and  plaoe  of  business  were  at  Mil- 
waukee. It  was  authorized  to  insure  lives.  Dean  &  Payne 
were  its  agents  at  Chicago.  The  extent  of  their  authority  was 
to  receive  applications,  forward  them  to  the  office  at  Milwaukee, 
and,  when  risks  were  taken,  to  receive,  countersign,  and  deliver 
the  policies,  collecting  in  all  cases,  before  the  latter  was  done, 
the  first  premium  from  the  assured. 

On  or  about  the  6th  of  August,  1872,  a  member  of  the  firm 
of  Roberts  &  Hubbard,  of  the  county  of  Warren,  in  the  State 
of  Illinois,  at  the  instance  of  Silas  Giddings,  Sen.,  of  the  same 
county,  presented  to  Dean  &  Payne,  at  Chicago,  an  applica 
tion,  in  due  form,  for  a  life  insurance  policy,  insuring  Giddings 
in  the  sum  of  $6,000.  The  application  consisted  of  a  printed 
form  furnished  previously  by  Dean  &  Payne.  It  contained 
blanks  to  be  filled  with  answers  of  the  applicant  to  the  ques- 
tions propounded,  and  was  filled  up  accordingly.  Dean  & 
Payne  immediately  forwarded  it  to  Milwaukee.  On  the  24th 
of  the  same  month  the  company  considered  the  application  and 
decided  to  issue  the  policy.  It  was  issued  accordingly,  and 
bears  date  on  that  day.  The  premium  to  be  paid  by  the 
assured  was  9802.52.  The  policy  was  immediately  sent  to 
Dean  &  Payne.     Not  being  called  for,  on  the  2d  of  October 
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following  they  returned  it  to  the  company,  and  it  was  thei-e- 
upon  cancelled. 

At  the  same  time  that  the  policy  was  applied  for,  an  appli- 
cation was  submitted  for  a  loan  by  the  company  to  Giddinga 
of  $6,000.  In  relation  to  this  matter  there  is  some  conflict  in 
the  evidence,  but  as  the  view  which  we  take  of  the  case  before 
us  renders  it  unnecessary  to  consider  that  subject,  we  pass  it 
by  without  further  remark. 

The  seventh  section  of  the  act  incorporating  the  appellee  is 
as  follows :  — 

*'  Every  person  who  shall  become  a  member  of  this  corporation, 
by  effecting  insurance  therein,  shall,  the  first  time  he  effects  insur- 
ance and  before  he  receives  his  policy,  pay  the  rates  that  shall  be 
fixed  upon  and  determined  by  the  trustees ;  and  no  premium  so 
paid  shall  ever  be  withdrawn  from  said  company,  except  as  herein- 
after provided,  but  shall  be  liable  to  all  the  losses  and  expenses 
incurred  by  this  company  during  the  continuance  of  its  charter." 

The  policy,  as  made  out,  was  according  to  the  form  issued  by 
the  company  in  all  cases.     Among  other  things  it  provided,  — 

^*7th,  This  policy  shall  not  take  effect  and  become  binding  on 
the  company  until  the  premium  be  actually  paid,  during  the  life- 
time of  the  person  whose  life  is  assured,  to  the  company  or  to  some 
person  authorized  to  receive  it,  who  shall  countersign  the  policy  on 
receipt  of  the  premium." 

Oiddings  was  taken  ill  of  acute  pleurisy  on  or  about  the  15th 
of  August,  1872,  and  died  of  that  disease  on  the  4th  of  Sep- 
tember following.  On  the  12th  or  18th  of  November  following, 
the  appellants,  by  their  attorney,  tendered  to  Dean,  of  the  firm 
of  Dean  &  Payne,  the  first  premium  and  demanded  the  policy. 
The  attorney  had  also  present  proof  of  the  death  of  Giddings. 
Dean  "refused  to  have  anything  to  do  with  the  matter,  as  he 
claimed  that  the  company  was  not  liable."  The  proof  of  the 
death  was  thereupon  transmitted  to  the  home  office  at  Mil- 
waukee. 

Neither  a  tender  of  the  premium  nor  a  demand  for  the 
policy  was  made  by  any  one  until  the  time  before  mentioned, 
and  no   notice  was  given  by  Giddings  or  by  any  one  in  his 
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behalf  during  his  life  that  he  intended  to  consummate  the 
transaction  by  paying  the  premium  and  receiving  the  polidy. 
All  action  on  bis  part  terminated  with  the  deliveiy  of  his  ap- 
plication to  Dean  &  Payne  for  transmission  to  the  company. 
He  did  nothing  afterwards.  There  his  connection  with  the 
affair  ended. 

Upon  this  state  of  facts  the  appellants  insist  that  the 
company  is  liable  for  the  $6,000  specified  in  the  undelivered 
polioy. 

A  few  remarks  will  be  sufficient  to  dispose  of  the  case. 

The  presentment  of  the  application  to  the  agents  at  Chicago, 
its  transmission  to  Milwaukee,  and  its  receipt  by  the  company, 
in  nowise  committed  or  bound  the  latter  to  anything.  It  was 
competent  for  the  company  to  pause  as  long  as  they  might 
deem  proper,  and  finally  to  accept  or  reject  the  application  as 
they  might  choose  to  do.  If  they  elected  to  contract,  they  had 
the  right  to  prescribe  the  terms,  and  it  was  for  the  other  party 
to  assent  to  or  reject  them.  His  unbroken  silence,  as  would 
have  been  such  silence  by  the  company  after  receiving  the 
application,  was  necessarily  negation.  Neither  party  in  such 
case  would  have  been  bound  in  any  wise  to  the  other,  because 
'there  would  have  been  wanting  the  mutual  assent  of  the  minds 
of  the  parties,  which  is  vital  in  all  cases  to  the  creation  of  a 
contract  obligation.  What  was  done,  without  something  fur- 
ther, could  have  no  more  weight  or  efficacy,  in  the  view  of  the 
law,  than  an  unexpressed  thought  or  any  other  unexecuted 
intention. 

The  company  prepared  the  draft  of  a  contract  which  they 
were  willing  to  execute.  Among  its  stipulations  was  One  that 
the  assurers  should  not  be  bound  by  the  instrument  until  the 
premium  was  paid  in  the  lifetime  of  the  assured,  and  the  policy 
was  countersigned  by  the  authorized  agent  of  the  company. 
This  was  a  condition  precedent  to  the  liability  of  the  appellee, 
and  necessary  to  its  safety.  There  was  nothing  in  it  uncon- 
scionable or  oppressive,  and  the  company  had  a  clear  legal 
right  to  make  it. 

Where  a  condition  is  subsequent  and  it  is  broken,  i*elief  may 
be  given  upon  equitable  terms;  but  where  it  is  precedent,  and 
neither  fulfilled  nor  waived,  no  right  or  title  vests,  and  equity 
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can  do  nothing  for  the  party  iu  default.  Dam%  t.  Q-ray^  16 
Wall.  208. 

Here  there  was  clearly  no  performance  by  the  applicant,  and 
it  is  equally  clear  that  hence  there  was  no  contract  or  obliga- 
tion whatsoever  on  the  part  of  the  company. 

It  was  the  business  of  the  applicant,  if,  after  sending  forward 
his  application,  he  continued  to  desire  a  policy,  to  keep  up  the 
proper  communication  with  Dean  &  Payne,  and  during  his 
lifetime  to  avail  himself  of  the  offer  which  the  company  had 
made.  The  proposition  of  the  company  expired  with  his  life. 
After  his  death,  his  legal  representatives  could  not  act  vicari- 
ously for  him.  To  allow  them  to  enforce  such  a  claim  would 
be  contrary  to  the  plainest  principles  of  both  law  and  equity. 
If  authorities  in  so  plain  a  case  are  needed,  it  is  sufficient  to 
refer  toln^xirance  Oornpany  v.  Young\  Administrator  (28  Wall. 
86),  and  Piedmont,  ^c.  Life  Insurance  Co.  v.  Emng,  92  U.  S.  877. 

What  the  consequence  would  have  been  if,  after  the  appli- 
cant was  stricken  with  his  mortal  disease,  the  premium  had 
been  paid  and  the  policy  delivered^  the  company  being  ignorant 
of  his  changed  condition,  is  a  point  which  we  do  not  find  it 

DAoesaary  to  consider. 

Decree  affi/rmed. 


PbABGB  v.   MtTLFOBD. 

1.  To  entitle  an  improyement  to  protection  under  the  patent  laws,  it  muft  be 

the  product  of  the  exercise  of  the  inventive  faculties,  and  involve  tomething 
beyond  what  is  obvious  to  persons  skilled  in  the  art  to  which  it  relates. 

2.  Reissued  letters-patent  No.  5774,  granted  Feb.  24.  1874,  to  "  Shubael  Cottle, 

assignor  to  Mulford,  Hale,  &  Cottle/'  for  an  improvement  in  chains  and 
chain  links  for  necklaces,  &c.,  arc  void,  the  first  claim  for  want  of  patent- 
ability in  the  alleged  invention,  and  the  second  for  want  of  novelty. 
8.  Qfuxn,  whether  said  first  claim  is  not  also  void  for  want  of  novelty. 

Appeai.  from  the  Circuit  Court  of  the  United  States  for  the 
Southern  District  of  New  York. 

This  is  a  suit  by  Lewis  J.  Mulford,  Seth.  W.  Hale,  Shubael 
Cottle,  and  Samuel  P.  Baker,  doing  business  under  the  firm 
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name  of  Mulford,  Hale,  &  Cottle,  against  Thomas  D.  Pearce. 
The  complainants'  bill  prays  for  an  injunction  to  restrain  his 
infringement  of  reissued  letters-patent  No.  5774,  granted  to  the 
complainants  as  assignees  of  Shubael  Cottle,  Feb.  24,  1874,  for 
an  allied  new  and  useful  improvement  in  chains  and  chain 
links  for  necklaces,  &c.,  upon  the  surrender  of  original  letters 
No.  147,045,  granted  Feb.  3, 1874.  The  bill  also  prays  for  an 
account  of  profits  and  damages.  The  defendant's  answer  ad- 
mits the  manufacture  and  sale  of  the  chains  made  in  the  mode 
described  in  the  letters,  but  denies  the  novelty  and  patentabil- 
ity of  the  alleged  invention. 

The  specification  forming  a  part  of  said  reissued  letters,  to- 
gether with  the  drawings  therein  referred  to,  is  as  follows :  — 

''Be  it  known  that  I,  Shubael  Cottle,  of  the  city,  county,  and 
State  of  New  York,  have  invented  a  new  and  useful  improvement 
in  chains  for  necklaces,  &c. ;  and  I  do  hereby  declare  that  the  fol- 
lowing is  a  full,  clear,  and  exact  description  of  the  same,  reference 
being  had  to  the  accompanying  drawing,  forming  a  part  of  this 
specification,  in  which  — 

''  Figure  1  is  a  side  view  of  a  portion  of  a  chain  necklace  illus- 
trating my  invention.  Fig.  2  is  a  view  of  the  same  turned  one- 
quarter  around.  Fig.  3  is  a  cross-section  of  the  same,  taken  through 
the  line  x  x,  Fig.  1. 

^  My  invention  has  for  its  object  to  furnish  an  improved  chain 
for  necklaces,  Ac,  having  links  of  peculiar  construction,  which  enable 
all  the  links  to  be  finished  separate,  and  then  put  together  to  form 
the  chain.  The  invention  consists  in  an  ornamental  chain  whereof 
the  links  are  connected  together  by  open  spiral  links  B  finished  be- 
fore being  connected  together,  the  connection  being  made  by  spring- 
ing the  finished  links  into  each  other  in  the  manner  described. 

'^I  will  now  describe  the  chain  represented  in  the  drawing  to 
illustrate  my  invention. 

''A  and  B  represent  the  links  of  the  chain.  The  links  A  are 
round  and  closed,  as  shown  in  Fig.  1,  and  are  made  and  polished 
or  colored  separately  firom  the  other  links.  The  links  B,  which 
constitute  the  peculiar  feature  of  my  invention,  are  formed  of  one 
or  more  coils  of  tubing  of  the  proper  length,  so  as  to  form  a 
double  spring-link.  Into  each  end  of  the  tube  forming  the  link  B 
is  soldered  a  small  shot,  as  shown  in  the  drawing,  which  shot  gives 
a  finish  to  the  link.  The  links  B  may  then  he  colored  or  polished, 
▼ou  XII.  8 
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and  the  ohain  is  formed  by  springing  the  links  into  each  other. 
The  links  A  B  may  be  made  the  one  kind  roand  and  the  other 
oval,  or  both  may  be  made  round,  or  both  oval. 

*"  The  fii-st  construction  is  prefeiTed,  as  producing  a  more  elegant 
chain.  Either  kind  of  the  links  A  B  may  be  polished  and  the  other 
colored,  or  both  may  be  polished  or  both  colored ;  but  I  prefer  to 
polish  the  closed  links  and  color  the  open  spiral  links,  as  producing 
a  more  pleasing  effect.  By  this  construction  the  links  may  be  made 
and  finished  in  quantities,  and  the  chain  formed  from  the  finished 
links  by  springing  them  into  each  other  to  produce  any  desired 
combination  of  the  links  of  the  same  or  different  kinds.  Finishing 
the  separate  links  in  this  way  enables  them  to  be  more  perfectly 
polished  or  colored,  and  with  a  greatly  diminished  expenditure  of 
labor  and  time,  and  enables  the  links  to  be  put  together  without 
injuring  them  in  the  least,  however  highly  they  may  be  polished 
or  colored. 

"  Having  thus  described  my  invention,  what  I  claim  is  — 

"  1.  An  ornamental  chain  for  necklaces,  Ac,  formed  of  alternate 
closed  links  A  and  open  spiral  links  B,  substantially  a«  shown  and 
described. 

<*  2.  The  open  spiral  link  B  formed  of  coils  of  tubing,  substan- 
tially as  shown  and  described. 

Shubael  Cottle." 

Fig.l. 


Fig.  2. 


Kg.  8. 
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The  courfc  below  sustained  the  validity  of  the  letters,  enjoined 
the  defendant  from  infringing  them,  and  awarded  damages  to 
the  complainants.     Pearce  thereupon  appealed. 

Mr.  Henry  Baldwin^  Jr.^  for  the  appellant,  cited  Phillips  v. 
Page^  24  How.  164 ;  Rubber  Tip  Pencil  Company  v.  Howard^  20 
Wall.  498 ;  Collar  Company  v.  Van  Dusen^  28  id.  530 ;  Dalton 
V.  Jennings^  98  U.  S.  271 ;  Glue  Company  v.  Upton,  97  id.  8 : 
Rubber^  Coated  Harness  Trimming  Company  v.  Welling^  id.  7. 

Mr.  Benjamin  F,  Lee^  contra. 

Cottle  having  accomplished  in  the  manufacture  of  gold  chains 
a  new  and  useful  result,  an  increase  of  efficiency,  and  a  decided 
saving  in  the  operation,  was  clearly  entitled  to  a  patent.  Gray- 
ler  V.  Wilder,  10  How.  477,  484;  Smith  v.  Goodyear  Dental 
Vulcanite  Co.,  98  U.  S.  486  ;  Rich  v.  LippincoU,  2  Fish.  Pat. 
Cas.  4  ;  Strong  v.  Noble,  8  id.  686  ;  Q^oodyear  Dental  Vulcanite 
Co.  V.  Willis,  7  Pat.  Off.  Gaz.  41 ;  Dalton  v.  Nelson,  9  id.  1112 ; 
Walton  V.  Potter,  8  Man.  &  G.  488  ;  Curtis,  Patents  (4th  ed.), 
Prel.  Obs.  p.  xxx. 

Mb.  Justice  Strong,  after  stating  the  case,  delivered  the 
opinion  of  the  court. 

In  view  of  the  evidence  found  in  the  record,  it  cannot  be  ques- 
tioned that  ornamental  chains  composed  of  alternate  closed  links 
and  spiral  links,  or  formed  by  spiral  links  alone,  had  been  known 
and  in  use  long  before  Cottle  made  his  alleged  invention.  As  was 
said  by  the  circuit  judge,  '^  Chains  formed  by  split  rings  which 
are  sprung  into  each  other,  or  into  a  solid  link,  are  familiar  ar- 
ticles, and  there  can  be  no  novelty  in  the  mere  shape  or  form 
of  the  chain,  or  of  the  link  which  is  shown  in  the  drawings  of 
the  patent."  There  is  abundant  evidence,  not  only  that  split 
rings  had  been  long  in  use,  but  that  other  spiral  links  had  been 
made  and  used  before  1878,  when  the  patentee  claims  to  have 
made  his  invention.  If,  therefore,  there  be  any  novelty  in  the 
link  which  is  the  subject  of  the  second  claim,  it  must  consist  in 
the  fact  that  the  spiral  link  is  formed  of  tubing.  Tubing  it- 
self, as  understood  in  the  jeweller's  art,  is  made  by  compress- 
ing a  strip  of  gold  around  a  brass  or  copper  wire,  and  then 
forcing  it  through  a  draw-plate,  the  holes  in  which  decrease 
gradually  in  diameter  until  the  edges  of  the  gold  strip  are  com 
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pletely  united.  The  copper  wire  is  then  eaten  out  by  an  acid, 
and  the  tubing  is  complete.  Both  the  product  and  process  have 
long  been  well  known.  And  so  have  been  spiral  rings  formed  of 
gold  tubing.  The  tubing,  before  the  wire  is  removed,  is  wound 
into  coils  around  a  mandrel,  and  cut  into  desired  lengths.  The 
coils  may  then  be  pressed  together  by  a  wire  and  annealed,  the 
wire  having  been  removed,  or  the  compressing  and  annealing 
process  may  be  omitted.  Such  spirals  have  a  certain  degree  of 
elasticity,  which  enables  them  to  be  sprung  upon  other  links, 
and  when  thus  sprung  into  other  closed  or  open  spirals  they 
will  form  a  chain.  The  well-known  serpent  bracelet  was 
such  an  open  spiral,  such  a  double  link,  and  several  of  them, 
sprung  together  alternately  with  closed  links,  would  have 
formed  a  chain  identical  in  principle  with  that  of  the  paten- 
tee. There  certainly  is  nothing  patentable  in  merely  reducing 
the  size  of  the  bracelet  «o  as  to  adapt  it  to  use  in  a  necklace. 
The  record  also  contains  evidence  that  other  spiral  rings  or 
links  made  of  gold  tubing,  some  of  them  open  and  some  closed, 
by  soldering,  were  made  before  1878.  It  is  to  be  observed  that 
the  second  claim  in  the  patent  is  not  for  any  process  of  mak- 
ing a  link ;  not  for  making  tubing,  or  winding  it  into  spiral 
forms ;  not  for  tying  or  annealing  the  coils  when  they  have 
been  wound:  but  for  an  open  link,  consisting  of  one  or  more 
coils  of  tubing  of  the  proper  length,  so  as  to  form  a  double 
spring  link,  into  each  end  of  which  is  soldered  a  small  shot  to 
give  the  link  a  finish.  This  is  all  the  description  the  speci- 
fication gives  of  the  link.  It  is  not  intimated  that  the  coils 
must  be  brought  into  close  contact  with  each  other,  or  annealed, 
and  it  is  simply  said  the  links  may  be  colored  or  polished.  The 
form  of  the  link,  when  made  of  gold  tubing,  is  all  that  is 
attempted  to  be  patented.  The  constituents  are  not.  The 
patentee  has  testified  that  as  long  as  he  had  known  anything 
about  the  manufacture  of  jewelry  he  had  known  tubing  to 
be  used  in  the  art ;  that  for  many  years  he  had  known  shot 
put  into  the  ends  of  such  tubing,  and  that  for  a  number  of 
years  he  had  known  links  formed  of  tubing  with  shotted  ends. 
We  think,  therefore,  the  evidence  sufficiently  establishes  that 
the  second  claim  i«  void  for  want  of  novelty  in  the  alleged 
invention 
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The  first  claim  read  in  connection  with  the  description 
given  in  the  specification  and  drawings  is  for  an  ornamental 
chain,  consisting  of  solid  links  and  open  spiral  links  made  of 
tnbing,  the  latter  being  finished  before  they  are  sprung  into 
the  solid  links,  and  the  connection  being  made  by  thus  spring- 
ing the  links  together.  In  considering  whether  this  can  be 
sustained,  it  is  necessary  to  observe  what  was  the  state  of  the 
art  and  what  was  known  when  Cottle  claims  to  have  invented 
the  device  for  which  he  obtained  the  patent.  Chains  having 
alternate  open  and  closed  links,  the  open  links  being  spiral  and 
sprung  into  the  closed  links,  were  known.  So  were  chains 
made  entirely  of  spiral  links,  and  even  of  open  spiral  links.  A 
ohain  had  also  been  made  and  worn,  and  it  was  for  sale  in 
the  stores,  the  links  of  which  were  hollow.  They  were  made 
solid,  ¥dth  copper  wire  inside.  The  copper  wire  was  then  de- 
stroyed, leaving  the  Unks  hollow,  and  they  were  then  sprung 
together  to  form  a  chain.  The  chain  was  thus  composed  of 
open  spiral  links  made  of  hollow  metal ;  that  is,  of  tubing.  It 
is  true,  as  appears  from  the  model  which  is  an  exhibit  in  the 
case,  the  two  ends  of  the  spiral  were  bent  outward  and  the  coils 
were  soldered  together  after  the  links  had  been  sprung  into 
each  other.  Still,  when  thus  sprung  into  each  other,  they 
made  a  chain  formed  of  open  spiral  links  of  tubing.  The  sol- 
dering was  a  distinct  and  after  process.  Omitting  that  pro- 
cess and  the  outward  deflection  of  the  ends,  and  alternating 
the  links  with  other  links  made  closed  and  solid,  the  chain 
would  have  been  substantially  the  same  as  that  of  the  com- 
plainants. We  cannot  think  the  advance  which  the  patentee 
made  upon  that  can  be  called  invention.  Leaving  the  links 
open  after  they  have  been  sprung  into  closed  links,  there  being 
no  novelty  in  the  links  themselves,  cannot  be  patentable.  It  is 
nothing  more  than  the  exercise  of  ordinary  mechanical  skill. 
If  in  one  of  the  complainants'  chains,  after  the  links  had  been 
joined,  a  person  should  solder  the  spirals  together  or  to  the 
closed  rings,  it  could  hardly  be  maintained  that  a  new  chain 
had  been  invented.  Or  if,  when  thus  soldered,  the  soldering 
should  be  removed,  the  change  would  not  deserve  to  be  re- 
garded as  a  product  of  invention.  Yet  this  is  substantially  what 
the  patentee  has  done.     His  chain  may  have  been  an  improve- 
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ment  on  the  ohains  that  preceded  it.  In  some  partioulan  it 
doubtless  was.  It  left  the  elasticity  of  the  spiral  gold  tubing 
moro  free  by  releasing  the  link  from  the  attachment  of  the  sol* 
dering,  and  it  enabled  the  chain  to  be  freely  taken  in  pieces  ' 
wifchout  injury  to  its  structure.  But  all  improvement  is  not 
invention,  and  entitled  to  protection  as  such.  Thus  to  entitle 
it,  it  must  be  the  product  of  some  exercise  of  the  inventive 
faculties,  and  it  must  involve  something  more  than  what  is 
obvious  to  persons  skilled  in  the  art  to  which  it  relates. 

In  this  case  neither  the  tubing,  nor  the  open  spiral  link 
formed  of  tubing,  nor  the  process  of  making  either  the  open  oi 
the  closed  link,  nor  the  junction  of  closed  and  open  spiral  links 
in  a  chain,  was  invented  by  the  patentee.  We  are,  therefore, 
constrained  to  hold  that  the  first  claim  of  the  patent,  even  if 
not  void  for  want  of  novelty,  is  void  for  want  of  patenta- 
bility. 

The  decree  of  the  Circuit  Court  will  therefore  be  reversed, 
and  the  cause  remanded  with  directions  to  dismiss  the  bill. 

So  ordered. 


SOHOONMAKEB  V.  GiLHOBB. 

The  courts  of  the  United  States,  as  courts  of  admiralty,  have  not  exduaiTe  Jnrit- 
diction  of  suits  in  personam,  growing  out  of  collisions  between  veaseli  while 
narigating  the  Ohio  River. 

Motion  to  dismiss  a  writ  of  error  to  the  Supreme  Court  of 
the  State  of  Pennsylvania,  to  which  is  united  a  motion  to 
affirm. 

This  was  an  action  on  the  case,  brought  in  the  Court  of 
Common  Pleas  of  Allegheny  County,  Pennsylvania,  by  Gil- 
more  against  Schoonmaker  &  Brown,  owners  of  the  steam-tug 
"  Jos.  Bigley."  The  declaration  avera  in  substance  that,  by 
reason  of  the  negligence  of  the  defendants,  the  tug,  when 
descending  the  Ohio  River,  a  few  miles  below  Pittsburgh, 
collided  with  and  damaged  certain  barges  belonging  to  tiM 
plaintiff. 
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The  point  was  made  by  the  defendants  that  the  courts  of 
the  United  States  have  exclusive  jurisdiction  in  cases  of  col- 
lision on  navigable  waters. 

There  whs  a  judgment  for  the  plaintiff,  on  the  affii*munce 
of  which  by  the  Supreme  Court  the  defendants  sued  out  this 
writ. 

Mr.  Alexander  M.  Watson  in  support  of  the  motions. 
Mr,  Hill  Burgwin^  contra, 

Mr.  Chief  Justice  Waite  delivered  the  opinion  of  thp 
court. 

The  single  question  In  this  case  is,  whether  the  coui*ts  of  the 
United  States,  as  courts  of  admiralty,  have  exclusive  jurisdic- 
tion of  suits  in  personam^  growing  out  of  collisions  between 
vessels  while  navigating  the  Ohio  River.  This  is  a  Federal 
question,  and  gives  us  jurisdiction ;  but  we  cannot  consider  it 
as  any  longer  open  to  argument,  as  it  was  decided  substantially 
in  The  Moses  Taylor,  4  Wall.  411 ;  The  Sine  v.  Trevor,  id.  656 ; 
The  Belfast,  7  id.  624 ;  Leon  v.  0-aiceran,  11  id.  185 ;  and  Steam- 
boat  Company  v.  Chase,  16  id.  622.  The  Judiciary  Act  of  1789 
(1  Stat.  73,  sect.  9),  reproduced  in  sect.  663,  Rev.  Stat.,  par.  8, 
which  confers  admiralty  jurisdiction  on  the  courts  of  the  United 
States,  expressly  saves  to  suitors,  in  all  cases,  the  right  of  a 
common-law  remedy,  where  the  common  law  is  competent  to 
give  it.  That  there  always  has  been  a  remedy  at  common  law 
for  damages  by  collision  at  sea  cannot  be  denied. 

The  motion  to  dismiss  is  overruled,  and  that  to  affirm  granted. 

Judgment  affirmed. 

NoTB.  —  Brjum  y.  Davidson,  error  to  the  Supreme  Court  of  the  State  of  Penn- 
•ylTsnia,  mvolved  the  same  question  as  the  preceding  case.  It  was  submitted 
l^  the  tame  counsel  and  determined  in  the  same  manner. 
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Railway  Company  v.  Hbok. 

Mettber  the  charge  of  the  court  below,  if  no  exception  was  taken  thereto  before 
the  final  submlBsion  of  Uie  case  to  the  Jorj,  nor  the  granting  or  the  refusing 
a  new  trial,  is  subject  to  reWew  here. 

Ebrob  to  the  Circuit  Court  of  the  United  States  for  the 
Northern  District  of  Illinois. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr,  E.  Walker  for  the  plaintiff  in  error. 
Mr.  0.  B.  Sansvm.  contra. 

Mb.  Chief  Justiob  Waitb  deliyered  the  opinion  of  the  court. 

It  does  not  appear  from  this  record  that  any  exceptions 
were  taken  in  the  progress  of  the  trial  to  what  was  done  by 
the  court  below.  Nearly  three  weeks  after  the  trial  was  con- 
cluded and  a  verdict  rendered,  a  motion  was  made  for  a  new 
trial,  because  of  certain  alleged  errors  in  the  charge ;  but  it  is 
nowhere  shown  that  they  were  noted  or  brought  to  the  atten- 
tion of  the  coui't  before  the  verdict.  Certainly  no  exceptions 
were  taken.  A  trial  court  may,  in  the  exercise  of  its  judicia- 
discretion,  grant  a  new  trial,  if  convinced  that  its  charge  was 
wrong,  even  though  its  attention  was  not  called  to  the  error 
complained  of  before  the  case  was  iBnally  submitted  to  the  jury. 
But  not  so  with  us.  Our  power  is  confined  to  exceptions  actu- 
ally taken  at  the  trial.  The  theory  of  a  bill  of  exceptions  is 
that  it  states  what  occurred  while  the  trial  was  going  on.  Time 
is  usually  given  to  put  what  was  done  into  an  appropriate  form 
for  the  record ;  but,  unless  objection  was  made  and  exception 
taken  before  the  verdict,  no  case  is  presented  for  a  review  here 
of  the  rulings  at  the  trial.  This  has  been  settled  in  this  court 
since  Walton  v.  United  States^  9  Wheat.  651.  The  cases  are 
numerous  to  that  effect. 

We  have  uniformly  held  that,  as  a  motion  for  new  trial  in 

the  courts  of  the  United  States  is  addressed  to  the  discretion 

of  the  court  that  tried  the  cause,  the  action  of  that  court  in 

granting  or  refusing  to  grant  such  a  motion  cannot  be  assigned 

for  error  here.     Schuehardt  v.  AUem^  1  Wall.  859 ;  Imuranee 

Company  v.  Barton^  18  id.  608. 

Judgment  affirmed. 
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Banking  Assocoation  v.  Ihsxtbangb  Association. 

1.  An  appeftl  will  be  dismiMed  when  it  appears  from  the  record,  taken  as  a  whole^ 

that  the  amount  actnaUy  in  controversy  is  not  sufficient  to  gire  the  court 
Jurisdiction. 

2.  &ray  T.  Bianehard  (07  U.  8, 664)  reaffirmed. 

Appeal  from  the  Gircuit  Court  of  the  United  States  for 
the  District  of  Louisiana. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr,  J.  B.  Bcmse  and  Mr.  William  Orant  for  the  appellant. 
3&.  Charles  B.  StngUton^  Jr.^  contra, 

Mb.  Chdef  Justiob  Wattb  delivered  the  opinion  of  the 
court. 

From  this  record  it  appears  affirmatively  that  the  only  dis- 
pute between  the  parties  is  as  to  the  right  of  the  insurance 
association  to  withhold  a  transfer  of  stock  until  an  indebted- 
ness of  a  stockholder  to  it'  for  $2,074.86  is  paid.  Such  being 
the  case,  we  have  no  jurisdiction  of  this  appeal.  In  Ghay  v. 
Bianehard  (97  U.  S.  564)  we  held  that  a  writ  of  error  must 
be  dismissed  when  it  appears  from  the  record,  taken  as  a  whole, 
that  the  amount  actually  in  controversy  between  the  parties 

not  sufficient  to  give  us  jurisdiction. 

Appeal  diemieMeeU 


Uatbs  v.  l^taOHBB. 

1.  An  appeal  is  the  onlj  mode  by  which  the  appellate  JuHsdiotlon  of  this  court 
can  be  exercised  in  equity  suits,  brought  in  the  courts  of  the  United  States, 
and  it  does  not  lie  before  a  final  decree  has  been  rendered. 

S.  A  proceeding  in  the  court  below  for  contempt  cannot  be  re-examined  here  bj 
an  appeal  or  a  writ  of  error. 

Motion  to  dismiss  a  writ  of  error  to  the  Circuit  Court  of 
the  United  States  for  the  Southern  District  of  New  York. 
The  &cts  are  stated  in  the  opinion  of  the  court. 
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Mr.  CharleB  F.  Blake  in  support  of  the  motion. 
Mr.  J.  JT*.  Whitelegge^  oantra. 

Mb.  Chief  Justigb  Waitb  deliyered  the  opinion  of  the 
court. 

Fischer,  the  defendant  in  error,  brought  a  suit  in  equity  in 
the  Circuit  Court  of  the  United  States  for  the  Southern  Dis- 
trict  of  New  York,  to  restrain  Hayes,  the  plaintiff  in  error, 
from  using  a  certain  patented  device.  In  this  suit  an  inter- 
locutory injunction  was  granted.  Complaint  having  been  made 
against  Hayes  for  a  violation  of  this  injunction,  proceedings 
were  instituted  against  him  for  contempt,  which  resulted  in  an 
order  by  the  court  that  he  pay  the  clerk  $l,889.d9  as  a  fine, 
and  that  he  stand  committed  until  the  order  was  obeyed.  To 
reverse  this  order,  Hayes  sued  out  this  writ  of  error,  which 
Fischer  now  moves  to  dismiss,  on  the  ground  that  such  [nx)- 
ceedings  in  the  Circuit  Court  cannot  be  re-examined  here* 

If  the  order  complained  of  is  to  be  treated  as  part  of  what 
was  done  in  the  original  suit,  it  cannot  be  brought  here  for 
review  by  writ  of  error.  Errors  in  equity  suits  can  only  be 
corrected  in  this  court  on  appeal,  and  that  after  a  final  decree. 
This  order,  if  part  of  the  propeedings  in  the  suit,  was  inter- 
locutory only. 

If  the  proceeding  below,  being  for  contempt,  was  independent 

of  and  separate  from  the  original  suit,  it  cannot  be  re-examined 

here  either  by  writ  of  error  or  appeal.     This  was  decided  more 

than  fifty  years  ago  in  JEx  parte  Kearney  (7  Wheat.  38),  and  the 

rule  then  established  was  followed  as  late  as  New  Orleans  v. 

SUamship  Company,  20  Wall.  387. 

It  follows  that  we  have  no  iurisdiotion- 

Motion  grants. 
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TiSBKAK  t.   RiKKBB. 

1  An  act  of  the  legislature  of  Texas,  entitled  *'  An  Act  regulating  taxation," 
approved  June  3,  1873,  provides  in  its  third  section  that  "there  shall  be 
levied  on  and  collected  from  every  firm  or  association  of  persons  .  .  .  pur- 
suing die  occupation  of  selling  spirituous,  vinous,  malt,  and  other  intoxi- 
cating liquors  in  quantities  less  than  one  quart,  $200 ;  in  quantities  of  a 
quart  and  less  than  ten  gallons,  $100;  provided  that  this  section  shall  not 
be  so  construed  as  to  include  any  wines  or  beer  manufactured  in  this 
State."  A.,  who  was  pursuing,  in  that  State,  "  the  occupation  of  selling 
spirituous,  vinous,  malt,  and  other  intoxicating  liquors  in  quantities  lest 
than  one  quart/'  filed  his  petition,  setting  forth  that  the  wines  and  beer 
which  he  was  selling  were  the  manufacture,  not  of  that  State,  but  of  other 
States  and  of  foreign  nations,  and  praying  that  the  county  treasurer  be 
enjoined  from  collecting  the  tax  imposed  by  said  act  of  1873,  on  the  ground 
of  its  repugnance  to  the  Constitution  of  the  United  States.  Held,  that,  as 
he  was  also  engaged  in  selling  other  liquors,  the  injunction  was  properly 
refused. 

2.  That  act  is  inoperative  only  so  far  as  it  diserhninates  apiinst  imported 
wines  or  beer.  A  person  cannot,  for  selling  either  of  them,  be  subjected 
to  a  higher  tax  than  that  imposed  for  selling  wines  or  beer  manufactured 
in  the  State. 

Error  to  the  Supreme  Court  of  the  State  of  Texas. 
A  statute  of  Texas,  entitled  ^'  An  Act  regulating  taxation," 
approved  June  8,  1878,  enacts  as  follows  :  — 

*<Sect.  3.  That  there  shall  he  levied  on  and  collected  from 
every  pei-son,  firm,  or  association  of  persons,  pursuing  any  of  the 
following  named  occupations  an  annual  tax  (except  when  herein 
otherwise  provided),  on  every  such  occupation  or  separate  estah- 
liahment,  as  follows  :  For  selling  spirituous,  vinous,  mult,  and  other 
intoxicating  liquors,  in  quantities  less  than  one  quart,  $200;  in 
qnantitieB  of  a  quart  and  less  than  ten  gallons,  $100 :  Provided^  that 
this  section  shall  not  he  so  construed  as  to  include  any  wines  or 
beer  manufactured  in  this  State,  or  when  sold  hy  druggists  for 
medicinal  purposes :  And  provided  Jkurther^  that  this  section  shall 
aot  be  so  construed  as  to  authorize  druggists  to  sell  spirituous  or 
intoxicating  liquors,  except  alcohol.  For  selling  in  quantities  of 
ten  gallons  and  over,  $100. 

^SscT.  4.  That  the  county  courts  of  the  several  counties  of 
thiB  State  shall  have  the  power  of  levying  taxes  equal  to  the  one- 
half  of  the  amount  of  the  State  tax  herein  levied,  except  as  herein- 
before provided :  And  provided  farther^  that  any  one  wishing  to 
partae  any  of  the  vocations  named  in  this  act  for  a  less  period  than 
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one  year  may  do  so  by  paying  a  pro  rata  amount  of  Bach  occapa- 
tion  for  the  period  he  may  desire :  Provided Jh^rther,  that  no  occa« 
pation  license  shall  issue  for  a  less  penod  than  three  months:  jbid 
provided  Jhirther^  that  the  receipt  of  the  proper  officer  shall  be 
prima  fade  evidence  of  the  payment  of  such  tax." 

In  pursnanoe  of  the  authority  conferred  by  this  statute,  the 
county  court  of  Galveston  County,  in  March,  1876,  levied  a 
tax  upon  certain  parties  engaged  in  the  occupations  mentioned 
in  the  third  section,  equal  to  one-half  the  tax  levied  by  the 
State. 

Barney  Tieman  and  a  number  of  others,  who  were  the  peti- 
tioners in  the  court  below,  are  engaged  in  the  county  of  Gal 
veston  in  the  occupation  of  ^^  selling  spirituous,  vinous,  malt, 
and  other  intoxicating  liquors,"  some  of  them  in  quantities 
less  than  one  quart,  and  others  in  quantities  of  one  quart  and 
less  than  ten  gallons ;  and  the  wines  and  beers  which  they  sell 
are  not  of  the  manufacture  of  the  State.  By  the  present  suit 
against  Rinker,  the  treasurer  of  that  county,  they  seek  to  en- 
join the  enforcement  of  the  tax  against  them,  on  the  alleged 
ground  that  the  statute  is  invalid  in  that  it  discriminates  in 
favor  of  wines  and  beer  manufactured  in  the  State  against 
those  which  are  manufactured  elsewhere.  The  District  Court 
of  the  State  sustained  a  demurrer  to  their  petition  and  dis- 
missed the  case.  The  Supreme  Court  of  the  State  affirmed 
the  decision.  The  petitioners  thereupon  sued  out  this  writ  of 
error. 

Mr.  A.  H.  WiUie  for  the  plaintifEs  in  error. 

The  statute  subjects  to  a  tax  persons  engaged  in  the  pursuit 
of  a  given  occupation,  which  is  defined  to  be  the  selling  of 
spirituous,  vinous,  malt,  and  other  intoxicating  liquors. 

The  first  proviso  embraces  the  plaintiffs  in  error,  as  their 
occupation  is  that  of  selling  vinous  and  malt  liquors  which 
are  not  manufactured  in  Texas,  and  of  spirituous  and  other 
intoxicating  liquors.  It  discriminates  in  favor  of  wines  or 
beer  manufactured  in  Texas,  and  against  those  liquors  if  they 
are  the  product  of  other  States  or  of  foreign  nations.  The 
statute  is,  therefore,  a  regulation  of  commerce  and  is  repug- 
nant to  the  Constitution.  Wdton  v.  State  of  Mieeouriy  91 
U.  S.  276. 
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The  proyiso  is  an  essential  part  of  the  statate.  Its  office  is 
to  restrain  the  enacting  clause  and  to  except  something  which 
would  otherwise  have  been  within  it,  or,  in  some  measure,  to 
modify  it.  Waifman  v.  Southard^  10  Wheat.  1.  The  court 
can  no  more  limit  the  legal  effect  of  terms,  because  they  are 
in  a  proviso,  than  it  can  qualify  the  terms  of  a  private  agree- 
ment, because  they  are  in  one  part  of  the  instrument  instead 
of  another.     Dugan  v.  Bridge  Company^  27  Pa.  St.  810. 

To  strike  out  the  proviso  as  unconstitutional,  and  yet  sustain 
the  statute  as  imposing  the  tax  upon  the  sale  of  spirituous, 
vinous,  malt,  and  other  intoxicating  liquors  indifferently,  would 
defeat  its  obvious  intention,  which  is  to  encourage  the  manu 
faoture  of  Texas  wines  and  beer.  Where  a  statute  is  clearly 
made  up  of  parts,  sections,  or  provisions,  one  part  will  not  be 
held  good  and  another  bad,  unless  the  respective  parts  are 
independent  of  each  other.  State  v.  CommiBsioners  of  Perry 
County,  6  Ohio  St.  607 ;  Potter's  Dwarris,  249.  The  constitn* 
tional  parts  can  stand  only  when,  after  rejecting  the  others, 
the  object  and  effect  of  the  law  are  not  destroyed.  State  v. 
JBetabrook,  8  Nev.  180.  The  whole  must  fall,  if,  after  rejecting 
the  unconstitutional  parts,  the  remainder  is  incapable  of  being 
executed  in  accordance  with  the  legislative  intent.  Cooley, 
Const.  Lim.  178;  Washington  v.  The  State,  13  Ark.  763. 
Where  the  different  provisions  form  inseparable  parts  of  the 
same  system,  the  whole  is  invalidated  by  the  unconstitutionality 
of  a  part.  People  v.  Detroit,  29  Mich.  108 ;  Sedgwick,  Stat. 
Law,  414,  and  cases  cited. 

No  counsel  appeared  for  the  defendant  in  error. 

Mb.  Jubticb  Fosld,  after  stating  the  case,  delivered  the 
opinion  of  the  court. 

The  petitioners  rely  upon  the  ruling  of  this  court  in  the  case 
of  Welton  V.  State  of  Missouri  to  sustain  their  position.  There  the 
State  had  exacted  the  payment  of  a  license  tax  from  travelling 
pedlers  who  dealt  in  the  sale  of  goods,  wares,  and  merchandise 
which  were  not  the  growth,  product,  or  manufacture  of  the 
State,  and  required  no  such  license  tax  from  similar  traders 
selling  goods  which  were  the  growth,  product,  or  manufacture 
of  the  State.     And  this  court  held,  following  in  that  respect  the 
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ruling  m  Brown  v.  Mdryland^  that  the  tax  exacted  from  dealers 
in  goods  before  they  could  be  sold  was  in  effect  a  tax  upon  the 
goods  themselves,  and  that  the  legislation  which  thus  discrim- 
inated against  the  products  of  other  States  in  the  conditions 
upon  which  they  could  be  sold  by  a  certain  class  of  dealers  was 
in  conflict  with  the  commercial  clause  of  the  Constitution. 

In  deciding  the  case,  the  court  observed  that  the  power  con- 
ferred by  this  clause  to  regulate  commerce  with  foreign  nations 
and  among  the  several  States  is  without  limitation  ;  and  that  tc 
regulate  commerce  is  to  prescribe  the  conditions  upon  wl)ich  it 
shall  be  conducted  ;  to  determine  how  far  it  shall  be  free  from 
restrictions ;  how  far  it  shall  be  subjected  to  duties  and  imposts ; 
and  how  far  it  shall  be  prohibited ;  that  when  the  subject  to 
which  the  power  applies  is  national  in  its  character,  or  of  such 
a  nature  as  to  admit  of  uniformity  of  regulation,  the  power  is 
exclusive  of  State  authority  ;  that  the  portion  of  commerce  with 
foreign  countries  or  between  the  States,  which  consists  in  the 
transportation  and  exchange  of  commodities,  is  of  national  im- 
portance and  admits   and  requires  uniformity   of  regulation  ; 
that  the  object  of  vesting  this  power  in  the  general  government 
was   to  insure  this  uniformity   against   discriminating  State 
legislation ;  and  that  to  that  end  this  power  must  cover  the 
property  which  is  the  subject  of  trade  from  hostile  or  interfer- 
ing legislation  until  it  has  become  a  part  of  the  general  prop- 
erty of  the  country  and  subject  to  similar  protection  and  to  no 
greater  burdens.     If,  before  that  time,  the  property  can  be- 
come subject  to  any  restrictions  by  State  legislation^  the  object 
of  vesting  the  control  in  Congress  may  be  defeated.     If  the 
State  can  exact  a  license  tax  from  one  class  of  traders  for  the 
sale  of  goods  which  are  the  growth,  product,  or  manufacture  of 
other  States,  it  can  exact  the  license  from  all  traders  in  such 
goods,  and  the  amount  of  the  tax  will  rest  in  its  discretion. 
'^  Imposts,''  the  court  said,  ^^  operating  as  an  absolute  exclu- 
sion of  the  goods,  would  be  possible,  and  all  the  evils  of  dis- 
criminating State  legislation  favorable  to  the  interests  of  one 
State  and  injurious  to  the  interests  of  other  States  and  coun- 
tries, which  existed  previous  to  the  adoption  of  the  Constitu- 
tion, might  follow,  and  the  experience  of  the  last  fifteen  years 
•hows  would  follow,  from  the  action  of  some  of  the  States." 


Oct.  1880.]  TiEBNAN   V.  BiNEEB.  127 

The  coart,  therefore,  held  that  the  commercial  power  of  the 
Federal  goyemment  over  a  commodity  continued  until  the 
commodity  had  ceased  to  be  the  subject  of  discriminating  legis- 
lation in  any  State  by  reason  of  its  foreign  character,  and  that 
this  power  protects  it  after  it  has  entered  the  State  from  any 
burdens  imposed  by  reason  of  its  foreign  origin.  The  court 
also  held  that  the  inaction  of  Congress  to  prescribe  any  specific 
rules  to  govern  inter-state  commerce,  when  considered  with 
reference  to  its  legislation  with  respect  to  foreign  commerce, 
is  equivalent  to  a  declaration  that  inter-state  commerce  shaU 
be  free  and  untrammelled,  and  that  this  policy  would  be  de- 
feated by  discriminating  legislation  like  that  of  Missouri. 

The  doctrine  of  this  case  has  never  been  questioned ;  it  has 
been  uniformly  recognized  and  approved,  and  expresses  now 
the  settled  judgment  of  the  court. 

According  to  it,  the  statute  of  Texas  is  inoperative,  so  far  as 
it  makes  a  discrimination  against  wines  and  beer  imported 
from  other  States,  when  sold  separately  from  other  liquors.  A 
tax  cannot  be  exacted  for  the  sale  of  beer  and  wines  when  a 
foreign  manufacture,  if  not  exacted  from  their  sale  when  of 
home  manufacture.  If  a  party  be  engaged  exclusively  in  the 
sale  of  these  liquors,  or  in  any  business  for  which  a  tax  is 
levied  because  it  embraces  a  sale  of  them,  he  may  justly  object 
to  the  discriminating  character  of  the  act,  and  on  that  account 
challenge  its  validity,  under  the  decision  in  question  ;  but  if 
engaged  in  the  sale  of  other  liquors  than  beer  or  wines,  he  can 
not  complain  of  the  State  tax  on  that  ground.  The  statute 
makes  no  discrimination  in  favor  of  other  liquors  of  home 
manufacture.  Whilst  it  groups  the  sale  of  several  kinds  of 
liquors  as  one  occupation,  it  evidently  intends  that  the  occupa- 
tion which  consists  in  the  sale  of  any  one  of  the  several  liquors 
named,  in  the  quantities  mentioned,  shall  be  subject  to  taxa- 
tion, as  though  it  read,  "  for  selling  spirituous,  or  vinous,  or 
malt,  or  other  intoxicating  liquors."  It  does  not  require  to 
justify  the  tax  that  a  party  shall  be  engaged  in  the  sale  of  all 
the  liquors  mentioned,  as  well  as  other  liquors.  This  being 
the  true  construction  of  the  act,  there  can  be  no  objection 
to  its  enforcement  where  the  tax  is  levied  for  occupations  for 
the  sale  of  other  liquors  than  wines  and  beers.     In  the  present 
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ease  the  petitioners  describe  themselves  as  engaged  in  the  oceu« 

pation  of  selling  spirituous,  vinous,  malt,  and  other  intoxicating 

liquors;  that  is,  in  all  the   liquors  mentioned  and  others  not 

mentioned.     There  is  no  reason  why  they  should  be  exempted 

fiom  the  tax  when  selling  brandies  and  whiskies  and  other 

alcoholic   drinks,   in  the  quantities  mentioned,   because    they 

oould  not  be  thus  taxed  if  their  occupation  was  limited  to  the 

sale  of  wines  and  beer. 

We  see,  therefore,  no  error  in  the  ruling  of  the  Supreme 

Court  of  Texas,  and  its  judgment  is  aooordingly 

4ffirmed. 


BaiIi  v.  Lakglh. 


1.  RdMoed  lotten-pstent  No.  4026,  granted  June  14. 1870,  to  Hbeea  BaU  for  a 

new  and  useful  improyement  in  ovens,  are  yoid,  Inasmuch  as  they  contain 
new  matter,  and  are  for  an  Invention  different  from  that  exhibited  in  the 
original  specification  and  drawings. 

2.  The  ruling  in  Sofmour  y.  Ogborne  (11  WalL  516)  and  RusuU  r.  Dodge  (03  U.  S. 

460),  touching  the  authority  of  the  Commissioner  of  Patents  in  granting  a 
reissue  of  letters-patent,  reaffirmed. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
District  of  Louisiana. 
The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  Thomas  J.  JDurant  and  Mr.  Charles  W.  Hamor  for  the 
appellants. 

Mr,  Conway  Robinson  and  Mr.  Leigh  Rehinson^  contra. 

Mb.  Justice  Stbong  delivered  the  opinion  of  the  court. 

This  is  a  bill  in  equity  filed  by  Hosea  Ball  and  Margaret 
Haughery,  against  Justin  Langles  and  N.  A.  Baumgarden, 
composing  the  firm  of  Baumgarden  &  Langles.  It  charges 
an  infringement  by  the  defendants  of  reissued  letters-patent 
granted  to  Ball,  June  14,  1870,  for  an  alleged  new  and  use- 
ful improvement  in  ovens.  The  original  patent  was  granted 
to  him  on  the  28d  of  September,  1856,  for  a  period  of  four- 
teen years  from  that  date.     On  the  12th  of  October,  1869,  this 
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original  was  sarreudered,  and  a  reissue  was  granted.  A  second 
reissue  was  granted  on  the  14th  of  June,  1870,  numbered  4026. 
Subsequently  an  extension  of  the  patent  was  granted  for  seven 
yeare,  from  Sept.  23,  1870.  It  is  upon  the  second  reissue  (No. 
402H),  thus  extended,  that  this  suit  is  founded.  The  chai^  of 
the  bill  is,  that  the  defendants  have  constructed  such  an  oven 
as  that  patented,  with  intent  to  use  it.  The  Circuit  Couit  dis- 
missed the  bill,  and  from  that  decree  the  complainants  have 
Appealed. 

The  first  question  now  to  be  considered  under  the  pleadings 
and  evidence  is,  whether  the  reissued  patent  (No.  4026)  is 
valid.  One  of  .the  defences  set  up  by  the  answer  is,  that  the 
reissue  is  not  for  the  same  invention  as  that  described,  claimed, 
and  shown  in  the  original  letters,  and  it  is  averred  that  the 
surrender  of  those  letters  and  the  first  reissue  were  for  the 
purpose  of  introducing  new  matter  not  shown,  suggested,  or 
indicated  in  the  specification,  drawings,  or  model  filed  with  the 
original  application,  and  also  for  the  purpose  of  obtaining  a 
claim  broader  than  the  invention,  and  broad  enough  to  cover 
the  invention  of  subsequent  inventors  and  patentees.  If  these 
averments  of  the  answer  are  well  founded  the  reissue  is  void, 
and  it  will  be  unnecessary  to  consider  the  other  defences 
set  up. 

When  the  reissues  of  1869  and  1870  were  granted,  the  Com- 
missioner of  Patents  had  authority  under  the  acts  of  Congress 
to  grant  reissues  only  in  certain  specified  cases.  These  were 
whenever  a  patent  was  inoperative  or  invalid  by  reason  of  a  de- 
fective or  insuflicient  specification,  or  by  reason  of  the  patentee's 
claiming  as  his  own  invention  or  discovery  more  than  he  had 
a  right  to  claim  as  new,  if  the  error  had  arisen  by  inadvert- 
ence, accident,  or  mistake,  without  any  fraudulent  or  decep- 
tive intention.  The  commissioner  was  invested  with  authority 
to  determine  whether  the  suiTendered  patent  was  valid  by  rea- 
son of  a  defective  or  insufficient  specification,  or  because  the 
patentee  had  claimed  more  than  he  had  a  right  to  claim  as  new  ; 
and  if  he  found  such  to  be  the  case,  and  found  also  that  the 
error  had  been  due  to  inadvertence,  accident,  or  mistake,  with- 
out fraud,  his  decision  was  conclusive,  and  not  subject  to  review 
by  the  courts.     But  the  law  did  not  confer  upon  him  jurisdio- 
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tion  to  grant  a  reissue  embracing  new  matter,  or  a  broader 
invention  than  what  was  revealed  by  the  original  specification, 
or  drawings  or  models,  except  in  some  cases  where  there  was 
neither  model  nor  drawing.  A  reissue  for  anythiiig  more  is, 
therefore,  inoperative  and  void.  Accordingly,  this  court  has 
repeatedly  held  ihat  if,  on  comparing  a  reissue  with  its  origi- 
nal, the  former  appears  on  its  face  to  be  for  a  different  inven- 
tion from  that  described  or  indicated  in  the  latter,  it  must  be 
declared  invalid.  Seymour  v,  Osborne^  11  Wall.  616,  544  ; 
Eussell  v.  Dodge,  98  U.  S.  460. 

In  the  original  patent.  Ball  described  his  invention  as  con- 
sisting of  an  oven  with  a  series  of  bread-receivers  swung  be- 
tween the  ends  of  a  reel  hung  in  an  interior  perforated  chamber, 
and  capable  of  rotation  on  a  horizontal  shaft ;  an  arrangement 
being  provided  for  the  self-delivery  of  the  bread  from  the  front 
of  the  oven,  as  afterwards  set  forth.  Having  thus  described  it 
generally,  he  proceeded  to  set  forth  in  detail  its  construction, 
including  the  mode  in  which  it  was  heated.  This  was  done  in 
part  by  explanation  of  his  drawings.  A  fire-chamber  was  rep- 
resented below  the  oven,  with  an  ash-pit  beneath.  Above  the 
fire-chamber,  but  beneath  the  oven,  a  space  through  which  the 
products  of  combustion  passed  on  their  way  to  the  chimney,  com- 
municating by  openings  with  the  vertical  side  and  back  fiues. 
These  flues  were  exterior  to  the  oven  proper,  but  they  commu- 
nicated with  the  interior  chamber  or  oven  by  perforations  or 
openings.  In  this  interior  chamber  the  bread  was  placed  on 
platforms  hung  on  a  revolving  reel,  and  a  mode  of  discharge 
and  filling  was  described.  The  specification  then  stated  that, 
^^  owing  to  the  perforated  sides  and  back  of  the  interior  cham- 
ber, all  parts  of  it  receive  the  full  heat  of  the  oven,  suitable 
dampers  regulating  the  course  of  the  products  of  combustion 
to  the  chimney."  Such  was  the  description,  so  far  as  it  is  nec- 
essary to  state  it.  The  single  claim  of  the  patent  was  as  fol- 
lows: "What  I  claim  and  desire  to  secure  by  letters-patent 
is  the  perforated  interior  chamber,  in  combination  with  the 
rotary  reel  and  the  swinging  platform  thereon,  self -discharging, 
substantiallv  as  set  forth." 

It  is  evident  from  this  description  and  from  the  attendant 
drawings  tb  it  the  interior  chamber  or  oven  was  so  constructed. 
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that  what  aie  oalled  ^'the  prodacts  of  oombustion*  did  not  and 
oould  not  pass  directly  into  it.  The  chamber  was  heated  by 
those  prodacts  passing  through  the  exterior  fines  on  the  sides 
and  back.  There  was  no  direct  communication  between  the 
space  above  the  fire-chamber  and  the  interior  of  the  oven,  and 
no  communication  at  all  except  indirectly  through  the  perfo- 
rations in  the  vertical  fines  on  the  sides  and  back  of  the  oven. 
The  interior  chamber  was  heated  for  baking  by  heat  radiating 
from  its  walls,  except  the  comparatively  small  quantity  which 
was  permitted  to  enter  through  the  small  perforations  in  the 
flues.  It  is  impossible  to  detect  in  the  specification  or  draw- 
ings any  intention  or  hint  even  of  conducting  the  products  of 
combustion  (whatever  may  have  been  meant  by  the  phrase, 
whether  heat,  gases,  or  smoke,  or  all  of  them)  directly  into 
the  baking-chamber.  Not  a  single  ray  of  heat  could  enter  the 
chamber,  radiated  from  the  fire.  No  passage  was  provided 
through  the  bottom,  and  even  the  perforations  in  the  sides  must 
have  been  ineffectual  to  divert  the  ascending  heat  from  its 
upward  course  through  the  fiues. 

If,  now,  we  turn  to  the  reissues  of  1869*and  1870,  it  cannot 
be  doubted  that  while  they  claim  what  was  claimed  in  the 
original,  they  claim  much  more.  They  claim  an  entirely  dif- 
ferent mode  of  heating  the  chamber,  necessitating  a  radical 
difference  in  the  construction  of  the  oven. 

The  specification  of  the  reissue  of  1870,  as  well  as  that  of 
1869,  instead  of  representing  the  space  above  the  fire-chamber 
as  communicating  with  the  interior  chamber  only  indirectly 
through  perforations  in  the  vertical  and  back  fiues,  described  it 
as  communicating  ^'  directly  or  indirectly  in  any  proper  man- 
ner with  the  chamber  in  which  the  bread-receiving  shelves  or 
platforms  are  revolved."  The  patentee  says,  ^'  The  fiues  and 
openings  to  permit  the  passage  or  circulation  of  gases  into  or 
through  the  bread-chamber  may  be  located  and  arranged  in 
any  effective  manner."  Thus  the  fiues  and  openings  may  be 
made  through  the  bottom  of  the  oven  and  immediately  over 
the  fire,  admitting  direct^  radiation  from  the  fire-chamber.  And 
he  claims  "one  or  more  swinging  bread-holders,  suspended 
from  the  arms  or  end  plates  of  a  rotating  reel  in  combination 
with  a  furnace  so  arranged  and  connected  that  the  products  of 
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combustion  will  pass  iuto  or  through  the  chamber  within  which 
the  bread-holders  move/'  Thus  his  reissued  patent  has  become 
one  for  an  oven  in  which  there  may  be  no  diaphragm  or  parti- 
tion separating  the  compartment  in  which  the  dough  is  placed 
from  the  furnace  by  which  it  is  heated,  and  which  may  be 
directly  under  it.  Thus  the  oven  is  made  a  part  of  the  passage- 
way for  the  products  of  combnstion  from  the  fire-chamber  to 
the  chimney.  That  this  is  a  very  different  invention  from 
anything  exhibited  in  the  original  specification  and  drawings 
is  too  obvious  to  need  further  elucidation.  We  cannot  doubt 
that  the  purpose  of  the  reissues  was  not  to  cure  defects  in  the 
original  specification,  or  any  deficiency  in  describing  the  inven- 
tion, but  to  cover  other  devices  which  the  patentee  had  not 
in  mind  when  he  first  applied  for  his  patent,  and  which  may 
have  subsequently  come  to  his  knowledge.  Thirteen  years 
after  the  patent  was  granted  had  elapsed  before  he  applied  for 
any  reissue.  However  this  may  be,  the  reissued  letters  are 
so  clearly  for  a  different  invention  from  that  for  which  tht 
patentee  first  applied,  containing  new  matter,  and  so  much 
broader,  that  we  are  constrained  to  hold  that  the  Commissionei 
of  Patents  had  no  authority  to  grant  them,  and  consequently 
that  they  are  void. 
The  complainants'  bill  was,  therefore,  rightly  dismissed. 

Decree  afftrtned. 


Fkbkoh  v.  Wadb. 

1.  A/t  lands  in  Louisiana  were,  May  6, 1866,  duly  forfeited  to  the  United  States 

by  a  decree  of  the  proper  court  in  the  exercise  of  the  jurisdiction  conferred 
by  the  ConjQscation  Act  of  July  17, 1862  (12  Stat.  680),  as  modijQed  by  the 
joint  resolution  of  even  date  therewith.  Id.  627.  A.  purchased  them  unde*- 
the  decree,  and,  on  receiving  from  the  marshal  a  deed  therefor,  bargained 
and  sold  them  to  B.  in  fee,  by  an  authentic  act  of  sale,  with  all  legal  war- 
ranties. On  the  death  of  A.,  his  heirs-at-law  sued  B.  for  the  possession  of 
the  lands.    HM,  that  they  were  entitled  to  reooyer. 

2.  WalUuA  et  d,  ▼.  Van  Ruwiek  (02  U.  S.  202)  reaiBrmed. 

Error  to  the  Circuit  Court  of  the  United  States  for  the 
District  of  Louisiana. 
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Thb  was  a  suit  brought  March  14,  1878,  against  Joseph  M. 
French,  ly  the  heirs-at-law  of  Henry  F.  Wade,  Jr.,  to  recovei 
the  possession  of  certain  real  estate  in  the  city  of  New  Orleans. 

Wade  was  the  owner  of  the  property  when  it  was  seized  and 
a  libel  for  its  condemnation  filed  in  the  proper  District  Court 
of  the  United  States,  under  the  act  of  July  17,  1862  (12  Stiit. 
589),  commonly  called  the  Confiscation  Act,  and  the  joint  reso- 
lution of  even  date  therewith.  Id.  627.  It  was  condemned 
May  6,  I860,  as  forfeited  to  the  United  States,  and  sold  under 
a  writ  of  venditioni  exp(yn(U^  Oct.  21,  1865.  Wade  was  the 
purchaser,  and  he  and  his  wife,  by  an  authentic  act  passed 
before  S.  Magner,  notary  public;  on  the  thirtieth  day  of  that 
month,  bargained  and  sold  it  in  fee,  with  all  legal  warranties, 
to  Frenoh,  The  latter  took  possession  of  it  and  made  valuable 
improvements. 

The  act  recites  that  the  property  was  acquired  by  Wade  ^^  at  a 
sale  made  by  the  marshal  of  the  United  States  for  the  eastern 
district  of  Louisiana,  by  virtue  of  a  writ  of  venditioni  exponas 
to  him  directed  by  the  District  Court  of  the  United  States 
for  that  district,  in  the  suit  entitled  The  United  States  v.  One 
Piece  of  Ground^  &c.,  the  property  of  Henry  F.  Wade,  Jr.,  No. 
7969  of  the  docket  of  said  court,  as  per  deed  of  said  marshal, 
dated  the  24th  of  October,  1865,  recorded  in  the  clerk's  office 
of  said  court  in  sales-book  B,  folios  340  and  341,  hereto  annexed 
as  part  hereof ;  said  property  belonged  to  said  Wade,  Jr.,  defend- 
ant in  said  suit,  for  having  acquired  the  same  by  donation  from 
his  father,  Henry  F.  Wade,  and  his  mother,  Lucretia  Martin,  by 
act  passed  before  Theodore  Guyole,  late  notary,  on  the  17th  of 
May,  1860,  and  the  same  belonged  to  said  donor  and  his  wife, 
aa  community  property/'     Wade  died  Feb.  24,  1874. 

Judgment  was  rendered  in  favor  of  the  plaintiffs,  and  French 
sued  out  this  writ  of  error. 

Mr.  Bet^amin  F,  Jovuu  for  the  plaintiff  in  error. 
Mr.  John  A.  CampbeUj  contra. 

Mb.  Ghibf  Justiob  Waits  delivered  the  opinion  of  the 
court. 

We  think  the  court  below  was  right  in  holding  that  this  case 
was  governed  by  that  of  Wallach  et  al,  v.  V^an  Ri^vnck  (92  TT.  S. 
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202),  in  which  we  decided  that  after  a  seizure  and  an  adjudi- 
cated condemnation  and  sale  under  the  Confiscation  Act  of 
July  17,  1862  (12  Stat.  589),  of  the  lands  of  one  engaged  in 
rebellion  against  the  United  States,  there  was  ^^  left  in  him 
no  estate  or  interest  of  any  description  which  he  could  convey 
by  deed,  and  no  power  which  he  could  exercise  in  favor  of 
another"  (p.  208),  and  that  the  joint  resolution  passed  contem- 
poraneously with  the  approval  of  the  act  was  "intended  for 
the  benefit  of  his  heirs  exclusively,  to  enable  them  to  take 
the  inheritance  after  his  death."  p.  218.  As  to  him,  the  for- 
feiture was  complete  and  absolute ;  but  the  ownership  after 
his  death  was  in  no  wise  affected  (p.  209),  except  by  plac- 
ing it  beyond  his  control  while  living.  This  case  has  been 
followed  many  times  since.  Pike  y.  Wassell^  94  U.  S.  711.  It 
must  now  be  considered  as  the  settled  rule  of  decision  in  this 
court. 

Wade,  by  the  purchase  of  his  own  interest  in  the  property, 
took  the  property  to  hold  during  his  life,  the  same  as  any  other 
purchaser.  Whatever  rights  another  could  have  acquired  by  the 
purchase,  he  got,  but  no  more.  Another  could  not,  after  pur- 
chase, have  sold  and  conveyed  the  interest  of  the  heirs  in  the 
property;  neither  can  he.  By  the  condemnation  and  sale. 
Wade's  estate  was  separated  entirely  from  that  of  bis  heirs  after 
his  death,  and  the  heira  are  not  estopped  by  his  warranty  from 
asserting  their  title. 

As  the  cause  was  tried  below  on  the  question  of  title  only, 
and  there  are  no  findings  in  respect  to  the  improvements  put 
on  the  property  by  French,  we  cannot  consider  whether  any 
allowances  should  be  made  to  him  on  that  account  or  not. 

Judgment  cffirmecL 
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Railroad  Cohpant  v.  Mississippi. 

1.  A  p0tltioii  for  a  mandamus  was  filed  in  one  of  her  courts  by  the  State  of  Mb 
fbuppi  to  compel  a  railroad  company,  a  corporation  existing  under  the 
lawg  of  that  State,  to  remove  a  stationary  bridge  wliich  it  had  erected  over 
Peai*.  River,  a  navigable  stream  on  the  line  between  LouisinnH  and  Missis- 
■ippi.  Thereupon  tlie  company  presented  its  i)etition,duly  verified,  praying 
for  the  removal  of  the  suit  into  the  Circuit  Court  of  the  United  States,  and 
alleging  that  the  riglit  to  erect,  use,  and  maintain  the  bridge  was  vested  by 
the  company's  charter;  that  its  maintenance  over  said  river  was  authorized 
by  the  act  of  Congress  approved  March  2,  1868  (16  Stat.  88) ;  that  there- 
under it  became  a  part  of  a  post-road  over  which  for  several  years  the 
mails  of  the  United  States  have  been  carried,  and  that  therefore  the  suit 
impugns  the  riglits,  privileges,  and  franchises  granted  by  said  act  The 
petition  was  accompanied  by  a  bond  with  good  and  sufficient  security,  con- 
ditioned as  required  by  the  act  of  March  3,  1875.  18  Stat,  part  3,  p.  471. 
Hddf  that  under  the  latter  act  the  company  was  entitled  to  the  removal 
prayed  for. 

8.  The  decisions  of  this  court  affirming  the  jurisdiction  of  the  courts  of  th« 
United  States  in  cases  arising  under  the  laws  of  the  United  States,  or  where 
a  State  is  a  party,  cited  and  commented  on. 

8l  The  ruling  in  Insurance  Company  v.  Dunn  (19  Wall.  214)  and  Removal  Caseg 
(100  U.  S.  467),  that  a  party  loses  none  of  his  rights  who,  after  failing  to 
obtain  its  removal,  contests  a  suit  on  its  merits  in  the  State  court,  reaf- 
firmed. 

Error  to  the  Supreme  Court  of  the  State  of  Mississippi. 
The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  John  A,  Campbell  and  Mr.  Thomas  L.  Bayne  for  the 
plaintiff  in  error. 

Mr.  Alexander  M.  Clayton^  contra. 

Mr.  Justice  Harlan  delivered  the  opinion  of  the  court. 

The  plaintiff  in  error,  defendant  below,  filed  a  petition  in  the 
State  court  of  original  jurisdiction  for  the  removal  of  this  suit 
into  the  Circuit  Court  of  the  United  States  for  the  Southern 
District  of  Mississippi.  The  petition  was  accompanied  by  a 
bond,  with  good  and  sufficient  surety,  conditioned  as  required 
by  the  statute.  The  application  for  removal  was  denied,  and 
the  court,  against  the  protest  of  the  company,  proceeded  with 
the  trial  of  the  suit.  A  demurrer  to  the  answer  was  sustained, 
and  judgment  was  entered  in  behalf  of  the  State.  Upon  a 
writ  of  error,  sued  out  by  the  company,  the  Supreme  Court  of 
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Mississippi  gave  its  sanction  to  tbe  action  of  the  inferior  court 
upon  the  petition  for  removal,  and  affirmed,  in  all  respects,  its 
judgment  upon  the  merits. 

The  first  assignment  of  error  relates  to  the  action  of  the  State 
court  in  proceeding  with  the  trial  after  the  filing  of  the  petition 
and  bond  for  removal  of  the  suit.  If  the  suit  was  one  which 
the  company  was  entitled,  under  the  statute,  to  have  removed 
into  the  Circuit  Court  of  the  United  States,  then  all  that  occurred 
in  the  State  court,  after  the  filing  of  the  petition  and  bond, 
was  in  the  face  of  the  act  of  Congress.  Gordon  v.  Longest^  16 
Pet.  97 ;  Kaiiouse  v.  Martiuy  16  How.  198 ;  Insurance  Company 
V.  Dunn^  19  Wall.  214.  Its  duty,  by  the  express  command  of 
the  statute,  was,  the  suit  being  removable,  to  accept  the  petition 
and  bond,  and  proceed  no  further. 

Among  the  cases  to  which  the  national  Constitution  extends 
the  judicial  power  of  the  United  States  are  those  arising  under 
the  Constitution  or  laws  of  the  Union.  The  first  section  of  the 
act  of  March  8,  1875,  determining  the  jurisdiction  of  circuit 
courts  of  the  United  States,  and  regulating  the  removal  of 
causes  from  State  courts,  invests  such  circuit  courts  with 
original  jurisdiction,  concurrent  with  the  courts  of  the  several 
States,  of  all  suits  of  a  civil  nature,  at  common  law  or  in  equity, 
where  the  matter  in  dispute  exceeds,  exclusive  of  costs,  the  sum 
or  value  of  9500,  and  ^^  arising  under  the  Constitution  or  laws 
of  the  United  States."  Under  the  second  section  of  that  act 
either  party  to  a  suit  of  the  character  just  described  may  re- 
move it  into  the  Circuit  Court  of  the  United  States  for  the 
proper  district.  The  only  inquiry,  therefore,  upon  this  branch 
of  the  case  is,  whether  the  present  suit,  looking  to  it^  nature 
and  object  as  disclosed  by  the  record,  is,  in  the  sense  of  the 
Constitution,  or  within  the  meaning  of  the  act  of  1875,  one 
*^  arising  under  the  Constitution  or  laws  of  the  United  States." 

The  action  was  commenced  by  a  petition  filed,  in  behalf  of 
the  State,  against  the  New  Orleans,  Mobile,  and  Chattanooga 
ftailroad  Company  (now  known  as  the  New  Orleans,  Mobile, 
and  Texas  Railroad  Company),  a  corporation  created  in  the 
year  1866,  under  the  laws  of  Alabama,  and  by  an  act  of  the 
legislature  of  Mississippi,  passed  Feb.  7,  1867,  recognized  and 
approved  as  a  body  politic  and  corporate  in  that  State,  with 
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aaihority  to  exercise  therein  the  rights,  powers,  privileges,  and 
franchises  granted  to  it  by  the  State  of  Alabama. 

The  object  of  the  action  was  to  obtain  a  peremptory  writ  of 
mandarmis^  requiring  the  company  to  remove  a  stationary 
bridge  wliich  it  had  erected  across  Pearl  River,  on  the  line 
between  Louisiana  and  Mississippi,  and  construct  and  maintain, 
in  the  central  portion  of  the  channel  of  that  river,  where  the 
railroad  crosses,  a  drawbridge  which,  when  open,  will  give  a 
clear  space,  for  the  passage  of  vessels,  of  not  less  than  sixty  feet 
in  width,  and  provide,  after  its  construction,  for  the  opening 
of  the  drawbridge,  without  unnecessary  delay,  for  any  and  all 
yessels  seeking  to  pass  through  it. 

The  claim  of  the  State  is :  — 

1.  That  the  construction  and  maintenance  of  a  stationary 
bridge  across  Pearl  River  is  in  violation  of  the  company's  char- 
ter, an  obstruction  to  the  navigation  of  the  river,  and  a  public 
nuisance,  resulting  in  great  and  irreparable  damage  to  the  people 
of  Mississippi. 

2.  That  Pearl  River,  by  the  common  law  and  the  law  of  na- 
tions, is  a  navigable  river,  in  which  the  tide  ebbs  and  flows 
above  said  bridge,  is  navigable  for  steamboats  for  more  than 
two  hundred  miles,  and  has  been  so  navigated  from  time  im- 
memorial ;  that  the  river  is  the  boundary  between  Mississippi 
and  Louisiana,  neither  of  those  States  having  power  to  authorize 
any  obstruction  to  its  free  navigation ;  that  by  an  act  of  Con- 
gress, entitled  ^^  An  Act  to  enable  the  people  of  the  western  part 
of  Mississippi  Territory  to  form  a  constitution  and  State  govern- 
ment,  and  for  the  admission  of  said  State  into  the  Union  on 
an  equal  footing  with  the  original  States,"  passed  March  1, 
1817,  it  was,  among  other  things,  provided  ^'  that  the  Mississippi 
River  and  the  navigable  rivers  and  waters  leading  into  the  same, 
or  into  the  Gulf  of  Mexico,  shall  be  common  highways  and  for 
ever  free,  as  well  to  the  inhabitants  of  said  State  as  to  other 
citizens  of  the  United  States ;  '*  that  those  provisions  constituted 
a  condition  on  which  the  State  of  Mississippi  was  admitted  into 
the  Union,  and  an  engagement  on  the  part  of  the  United  States 
that  all  the  navigable  rivers  and  waters  emptying  into  the  Gulf 
of  Mexico  should  for  ever  be  free  to  all  the  inhabitants  of  the 
State  of  Mississippi;  that  Pearl  River  does  lead  and  empty 
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into  the  Gulf  of  Mexico ;  that  the  bridge  is  such  an  obstruction 
to  the  navigation  of  Pearl  River  as  to  cause  permanent  injury, 
as  well  t\  the  State  of  Mississippi  and  its  inhabitants,  as  to  the 
commerce  of  the  Ignited  States  and  of  the  world,  and,  conse- 
quently, was  in  violation  of  the  law. 

The  company  resists  the  application  for  a  mandamus  upon 
several  grounds. 

It  affirms  that  the  bridge  in  question  had  been  constructed 
and  is  maintained  in  accordance  with  its  charter  and  conform- 
ably to  the  power  and  authority  conferred  by  the  States  of 
Alabama,  Mississippi,  and  Louisiana. 

It  further  avers,  in  its  answer,  that  the  railroad  is  a  great 
public  highway  through  those  States,  connecting  them  with 
other  portions  of  the  United  States ;  that  Congress,  in  view  of 
the  magnitude  and  cost  of  the  work,  and  to  expedite  its  con- 
struction, by  an  act  entitled  ^^  An  Act  to  establish  and  declare 
the  railroad  and  bridges  of  the  New  Orleans,  Mobile,  and  Chat- 
tanooga Railroad,  as  hereafter  constructed,  a  post-road,  and  for 
other  purposes,"  approved  March  2,  1868,  authorized  and  em- 
powered that  corporation  to  construct,  build,  and  maintain 
bridges  over  and  across  the  navigable  waters  of  the  United  States 
on  the  route  of  said  railroad,  between  New  Orleans  and  Mobile, 
for  the  use  of  the  company  and  the  passage  of  its  engines,  cars, 
trains  of  cars,  mails,  passengers,  and  merchandise,  and  that  the 
railroad  and  its  bridges,  when  complete  and  in  use,  were  to  be 
held  and  deemed  lawful  structures  and  a  post-road ;  that  the  act 
of  Congress  required  drawbridges  on  the  Pascagoula,  the  Bay 
of  Beloxi,  the  Bay  of  St.  Louis,  and  the  Great  Rigolet,  but 
none  on  Pearl  River,  power  being  reserved  by  Congress  to  amend 
or  alter  the  act  so  as  to  prevent  or  remove  material  obstructions ; 
that  the  company  is  authorized  to  maintain  the  bridge  in  ques- 
tion under  that  act  of  Congress ;  that  the  same  is  a  lawful 
structure  and  a  post-road,  which  no  court  can,  consistently  with 
the  act  of  Congress,  overturn  or  abate  as  illegal  or  as  a  nuisance. 

On  the  day  succeeding  that  on  which  its  answer  was  filed, 
the  company  presented  the  petition  for  removal,  to  which  refer- 
ence has  already  been  made,  accompanied  by  a  bond  in  proper 
form.  That  petition  sets  out  the  nature  and  object  of  the 
action,  and  claims  that  thp  right  to  erect  and  to  maintain  the 
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present  bridge  for  the  conveyance  of  the  cars,  trains,  passen- 
gers, mails,  and  merchandise,  vested  in  the  company,  '^  on  a  con- 
tract with  the  State  of  Mississippi  in  the  enactment  aforesaid  ; 
that  the  State  of  Mississippi  has  no  power  to  repudiate  that 
contract  or  to  impair  its  obligations ;  that  it  is  a  vested  right 
resting  on  a  contract  and  supported  and  sustained  by  the  Con- 
stitution of  the  United  States,  and  that  this  cause  is  one  arising 
under  the  Constitution  of  the  United  States." 

It  then  proceeds :  — 

^^And  your  petitioner  further  represents  that  the  bridge 
aforesaid,  and  its  maintenance  over  the  said  river  in  the  manner 
in  which  it  exists,  is  authorized  by  the  act  of  Congress  approved 
March  2,  1868,  which  authorized  and  empowered  the  said  com- 
pany to  construct,  build,  and  maintain  bridges  over  and  across 
the  navigable  waters  of  the  United  States  on  the  route  of  the 
said  railroad  between  Mobile  and  New  Orleans,  and  that  when 
csonstructed  they  should  be  recognized  as  lawful  structures  and 
a  post-road,  and  were  declared  to  be  such ;  and  the  Congress 
reserved  the  power  to  alter  the  same  when  they  become  an. 
obstruction  to  the  navigable  waters. 

^^Tour  petitioner  says  that  the  railroad  and  bridges  are  and 
have  been  for  three  or  more  years  a  post-road,  over  which 
the  mails  of  the  United  States  have  been  carried  and  are  now 
being  carried,  and  as  the  bridge  referred  to  is  a  lawful  struc- 
ture under  the  laws  of  the  United  States,  this  suit  impugns 
the  rights,  privileges,  and  franchises  granted  by  the  act  of  Con- 
gress aforesaid  of  the  2d  March,  1868." 

From  this  analysis  of  the  pleadings,  and  of  the  petition  for 
removal,  it  will  be  observed  that  the  contention  of  the  State 
rests,  in  part,  upon  the  ground  that  the  construction  and  main- 
tenance of  the  bridge  in  question  is  in  violation  of  the  condition 
on  which  Mississippi  was  admitted  into  the  Ujiion,  and  incon- 
sistent vritb  the  engagement,  on  the  part  of  the  United  States, 
as  expressed  in  the  act  of  March  1,  1817.  On  the  other  hand, 
the  railroad  company,  in  support  of  its  right  to  construct  and 
maintain  the  present  bridge  across  Pearl  River,  invokes  the 
protection  of  the  act  of.  Congress  passed  March  2,  1868.  While 
the  case  raises  questions  which  may  involve  the  construction  of 
State  enactments,  and  also,  perhaps,  general  principles  of  law. 
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not  necessarily  connected  with  any  Federal  question,  the  suit 
otherwise  presents  a  real  and  substantial  dispute  or  controversy 
which  depends  altogether  upon  the  construction  and  effect  of 
an  act  of  Congress.  If  it  be  insisted  that  the  claim  of  the  State, 
as  set  out  in  its  petition,  might,  possibly,  be  determined  by 
reference  alone  to  State  enactments,  and  without  any  construc- 
tion of  the  act  of  1817,  the  provisions  of  which  are  invoked  by 
tlie  State  in  support  of  its  application  for  mandamus^  the  im- 
portant, and,  so  far  as  the  defence  is  concerned,  the  funda- 
mental, question  would  still  remain,  as  to  the  construction  of 
the  act  of  Congress  of  March  2,  1868.  That  act,  the  company 
contends,  protects  the  present  stationary  bridge  against  all  in- 
terference whatever,  upon  the  part  either  of  the  State  or  of 
the  courts.  In  other  words,  should  the  court  be  of  opinion  that 
the  law  is  for  the  State,  if  the  rights  of  parties  were  tested 
simply  by  the  statutes  of  Alabama  and  Mississippi,  it  could  not 
evade,  but  must  meet  and  determine,  the  question,  distinctly 
raised  by  the  answer,  as  to  the  operation  and  effect  of  the  act 
of  Congress  of  1868. 

Is  it  not,  then,  plainly  a  case  which,  in  the  sense  of  the 
Constitution,  and  of  the  statute  of  1876,  arisei  under  the  laws 
of  the  United  States  ? 

If  regard  be  had  to  the  former  adjudications  of  this  court, 
this  question  must  be  answered  in  the  affirmative. 

It  is  settled  law,  as  established  by  well-considered  decisionb 
of  this  court,  pronounced  upon  full  argument  and  after  ma- 
ture deliberation,  notably  in  Cohens  v.  Virginia^  6  Wheat.  264 ; 
0%hom  V.  Bank  of  the.  United  States^  9  id.  788;  Mayor  v.  Cooper^ 
6  Wall.  247;  Gold -Washing  ^  Water  Company  v.  Keyes,  96 
U.  S.  199 ;  and  Tennessee  v.  Davis,  100  U.  S.  267. 

That  while  the  Eleventh  Amendment  of  the  National  Con- 
stitution excludes  the  judicial  power  of  the  United  States  from 
suits,  in  law  or  equity,  commenced  or  prosecuted  against  one  of 
the  United  States  by  citizens  of  another  State,  such  power  is 
extended  by  the  Constitution  to  suits  commenced  or  prosecuted 
by  a  State  against  an  individual,  in  which  the  latter  demands 
nothing  from  the  former,  but  only  seeks  the  protection  of  the 
Constitution  and  laws  of  the  United  States  against  the  ^laiin  or 
demand  of  the  State; 
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That  a  case  in  law  or  equity  conBista  of  the  right  of  one 
party,  as  well  as  of  the  other,  and  may,  properly,  be  said  to 
arise  under  the  Constitution  or  a  law  of  the  United  States, 
whenever  its  correct  decision  depends  on  the  construction  of 
either ; 

That  cases  arising  under  the  laws  of  the  United  States  are 
such  as  grow  out  of  the  legislation  of  Congress,  whether  they 
constitute  the  right  or  privilege,  or  claim,  or  protection,  or 
defence  of  the  party,  in  whole  or  in  part,  by  whom  they  are 
asserted; 

That,  except  in  the  cases  of  which  this  court  is  given,  by 
the  Constitution,  original  jurisdiction,  the  judicial  power  of  the 
United  States  is  to  be  exercised  in  its  ori^nal  or  appellate 
form,  or.  both,  as  the  wisdom  of  Congress  may  direct ;  and, 
lastly. 

That  it  is  not  sufficient  to  exclude  the  judicial  power  of 
the  United  States  from  a  particular  case,  that  it  involves  ques- 
tions which  do  not  at  all  depend  on  the  Constitution  or  laws 
of  the  United  States ;  but  when  a  question  to  which  the 
judicial  power  of  the  Union  is  extended  by  the  Constitution 
forms  an  ingredient  of  the  original  cause,  it  is  within  the 
power  of  Congress  to  give  the  circuit  courts  jurisdiction  of 
that  cause,  although  other  questions  of  fact  or  of  law  may  be 
involved  in  it. 

These  propositions,  now  too  firmly  established  to  admit  of, 
or  to  require,  further  discussion,  embrace  the  present  case,  and 
show  that,  whether  we  look  to  the  Federal  question  raised  by 
the  State  in  its  original  petition,  or  to  the  Federal  question 
raised  by  the  company  in  its  answer,  the  inferior  State  court 
erred,  as  well  in  not  accepting  the  petition  and  bond  for  the 
removal  of  the  suit  to  the  Circuit  Court  of  the  United  States, 
as  in  thereafter  proceeding  to  hear  the  cause.  It  was  entirely 
without  jurisdiction  to  proceed  after  the  presentation  of  the 
petition  and  bond  for  removal. 

In  view  of  our  decisions  in  Iiuurance  Company  v.  Dunn  (19 
Wall.  214),  in  Removal  Casei  (100  U.  S.  467),  and  in  other 
cases,  it  is  scarcely  necessary  to  say  that  the  railroad  company 
did  not  lose  its  right  to  raise  this  question  of  jurisdiction  by 
contesting  the  case,  upon  the  merits,  in  the  State  courts  after 
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its  application  for  the  removal  of  the  buit  had  been  disregarded. 

It  remained  in  the  State  court  under  {irotest  as  to  the  right  of 

that  court  to  proceed  further  in  the  suit,  and  there  is  nothing 

in  the  record  to  show  that  it  waived  its  right  to  have  the  case 

removed  to  the  Federal  court,  and  consented  to  proceed  in  the 

State  court,  as  if  there  had  been  no  petition  and  bond  for  the 

removal. 

The  judgment  of  the  Supreme   Court  of  Mississippi    will, 

therefore,  be  reversed,  and  the  cause  remanded  for  such  orders 

as  may  be  consistent  with  this  opinion,  and  with  directions  that 

the  court  of  original  jurisdiction  be  required  to  set  aside  all 

judgments  and  orders  made  in  this  suit  after  the  presentation 

of  the  petition  and  bond  for  its  removal  into  the  Circuit  Court 

of  the  United  States,  and  proceed  no  further  in  the  suit ;  and 

it  is 

So  ordered. 

Mb.  Justiob  Field  did  not  sit  in  this  case,  nor  take  part 
in  deciding  it. 

Mb.  Justice  Milleb  dissenting. 

I  dissent  from  the  opinion  of  the  court  in  this  case.  It  is 
always  a  matter  of  delicacy  when  a  cause  of  which  a  court 
has  undoubted  jurisdiction  is  transferred,  at  the  instance  of 
one  party,  to  another  court  of  concurrent  jurisdiction.  It  is 
especially  so  when  the  transfer  is  to  be  made  to  a  Federal  from 
a  State  court,  without  regard  to  the  consent  of  the  latter,  and 
against  the  objection  of  the  other  party. 

In  such  a  case  the  right  of  removal  should  be  made  very 
dear  on  the  application  for  that  purpose.  And  when  the  ap 
plication  has  been  refused,  and  the  State  courts,  up  to  the 
highest  to  which  the  cause  can  be  carried,  have  considered 
and  decided  it  upon  its  merits,  the  judgment  finally  rendered 
should  not  be  treated  as  a  nullity,  unless  the  case  upon  which 
the  want  of  jurisdiction  of  these  courts  depends  is  made  very 
plain  indeed. 

I  do  not  think  such  a  case  is  presented  here. 

The  removal  is  based  upon  the  second  section  of  the  act 
of  Congress  of  March  8,  1875,  "  to  determine  the  jurisdiction 
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of  circuit  courts  of  the  United  States,  and  to  .egulate  the  i-e- 
inoval  of  causes  from  State  courts,  and  for  other  purposes." 
This  enacts  ^^  that  any  suit  of  a  civil  nature,  at  law  or  in 
equity,  now  pending  or  hereafter  brought  in  any  State  court, 
where  the  matter  m  dispute  exceeds,  exclusive  of  costs,  the 
sum  or  value  of  $500,  and  arising  under  the  Constitution  or 
laws  of  the  United  States^  or  treaties  made,  or  which  shall 
be  made,  under  their  authority,"  may  be  removed  by  either 
party,  on  proper  showing,  to  the  Circuit  Court  of  the  United 
States.  The  decision  is  that  this  is  a  suit  arising  under  a 
law  of  the  United  States,  to  wit,  the  act  of  Congress  concern- 
ing the  bridge  of  which  plaintiff  complains.  I  make  no  cap- 
tious criticism  by  reason  of  the  fact  that  the  opinion  of  the 
court  is  mainly  directed  to  the  constitutional  provision  extend- 
ing the  judicial  power  of  the  United  States  to  cases  arising 
under  that  instrument  and  the  laws  and  treaties  made  under 
its  authority,  while  the  word  used  in  the  statute  is  suits.  The 
language  of  the  Constitution  may  be  broad  enough  to  sustain 
a  statute  which  authorizes  the  removal  of  a  cause  at  any  stage 
when  a  ease  is  made,  which,  taken  as  a  whole,  requires  a  judg- 
ment based  upon  the  Constitution,  a  law,  or  a  treaty  of  the 
United  States. 

The  act  of  1876  is  the  first  which  ever  attempted  to  give* 
a  right  of  removal  on  such  ground,  and  it  limits  that  right 
to  suits  arising  under  the  Constitution,  laws,  or  treaties  of  the 
United  States.  It  does  not  give  the  right  of  removal  where 
the  defence  arises  under  such  a  law,  unless  ^'  suit "  necessarily 
includes  the  defence  which  may  be  made  thereto.  The  lexi- 
cons do  not  so  define  it.  Bouvier's  Law  Dictionary  says  that 
in  the  practice  of  the  law  "suit"  means  "an  action."  Can 
a  defence  to  an  action  be  called  the  action  ?  No  more  can  the 
defence  to  a  suit  be  called  the  suit.  Webster  says  "  suit "  is 
the  act  of  suing;  the  process  by  which  one  gains  an  end  or 
object,  and  as  a  word  in  the  law,  he  says  it  is  ^'  an  attempt  to 
gain  an  end  by  legal  process  ;  "  ^^  a  legal  application  to  a  court 
for  justice ; "  "  an  action  or  process  for  the  recoverj^  of  a  right 
of  action."  Does  this  mean  the  defence  to  an  alleged  right  of 
action?  Can  it  be  held  to  mean  the  attempt  to  defeat  an  ac- 
tion?    Worcester  defines  it  thus:  "In  modern  law,  the  prose- 
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cution  of  some  claim  or  demand  in  a  court  of  justice ;  judicial 
prosecution : ''  and  perhaps  this  is  as  good  a  definition  of  the 
word,  when  used  in  reference  to  legal  proceedings,  as  any  that 
can  be  framed,  and  it  is  peculiarly  applicable  to  the  use  of  the 
word  in  the  act  of  1875. 

In  Weston  v.  The  City  of  Charleston  (2  Pet.  449),  Mr.  Chief 
Justice  Marshall,  in  delivering  the  opinion  of  the  court,  conced- 
ing the  term  to  be  a  very  comprehensive  one,  says  it  applies 
"to  any  proceeding  in  a  court  of  justice  by  which  an  indi- 
vidual pursues  that  remedy  in  a  court  of  justice  which  the  law 
affords  him." 

Taking  the  idea  of  a  ^^  suit "  as  thus  defined,  what  is  meant 
by  the  suit  arising  under  a  law  of  Congi-ess?  The  obvious 
answer  seems  to  be  that  the  cause  of  action  is  founded  on  the  act 
of  Congress ;  that  the  remedy  sought  is  one  given  by  an  act  of 
Congress ;  that  the  relief  which  is  prayed  is  a  relief  dependent 
on  an  act  of  Congress ;  that  the  right  to  be  enforced  in  the 
suit  is  a  right  which  rests  upon  an  act  of  Congress.  In  all 
this  I  see  no  place  for  holding  that  a  defence  to  a  suit  not  so 
founded  on  an  act  of  Congress,  or  a  plea  which  the  defend- 
ant may  interpose  to  any  ordinary  action,  though  that  plea  be 
founded  on  an  act  of  Congress,  is  a  suit  arising  under  an  act 
of  Congress. 

Looking  also  to  the  reasons  which  may  have  influenced 
Congress,  it  may  well  be  supposed  that  while  that  body  in- 
tended to  allow  the  removal  of  a  suit  where  the  very  founda- 
tion and  support  thereof  was  a  law  of  tlie  United  States,  it  did 
not  intend  to  authorize  a  removal  where  the  cause  of  action 
depended  solely  on  the  law  of  the  State,  and  when  the  act  of 
Congress  only  came  in  question  incidentally  as  part  (it  might 
be  a  very  small  part)  of  the  defendant's  plea  in  avoidance.  In 
support  of  this  view,  it  may  be  added  that  he  in  such  case  is 
not  without  remedy  in  a  Federal  court ;  for  if  he  has  pleaded 
and  relied  on  such  defence  in  the  State  court,  and  that  court 
has  decided  against  him  in  regard  to  it,  he  can  remove  the  case 
into  this  court  by  writ  of  error,  and  have  the  question  he  has 
thus  raised  decided  here. 
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Lakgfobd  v.  Montbith. 

1.  Where  an  act  of  Congress  admitting  a  State  into  the  Union,  or  organiiing  a 
territorial  goTemment,  provides,  in  accordance  with  a  treaty  stipulation, 
that  the  lands  in  the  possession  of  an  Indian  tribe  shall  not  be  a  part  of 
snch  State  or  Territory,  the  new  government  has  no  jurisdiction  over  them. 
Harknen  v.  Hyde  (98  U.  S.  476)  qualified  and  explained. 

S.  Where,  in  a  civil  suit  before  a  justice  of  the  peace  of  the  Territory  of  Idaho, 
it  appears  by  the  answer  of  the  defendant,  verified  by  his  affidavit,  that 
the  question  of  title  to  real  estate  is  necessarily  involved,  the  justice  should 
certify  the  case  to  the  District  Court  for  trial.  If  he  proceeds  to  try  it,  it 
roust,  on  appeal  from  his  judgment,  be  dismissed. 

E2bbob  to  the  Supreme  Court  of  the  Territory  of  Idaho. 
The  facts  are  stated  in  the  opinion  of  the  court. 

The  Attorney- General  for  the  plaintiff  in  error. 
Mr,  Benijamin  F»  BiMer^  contra, 

Mb.  Jttstige  Millbb  deliyered  the  opinion  of  the  court. 

Langford,  the  plaintiff  in  error,  who  was  plaintiff  below, 
brought  an  action  before  a  justice  of  the  peace  in  the  nature  of 
forcible  detainer,  to  recover  of  Charles  E.  Monteith  the  posses- 
sion of  buildings  and  grounds  occupied  by  the  latter  under  the 
agent  of  the  United  States  for  the  Nez  Perc6  Indians. 

The  plaintiff,  in  his  petition,  charges  that  under  a  lease 
from  him  the  defendant  entered  with  a  condition  to  deliver 
possession  to  the  plaintiff  on  ten  days*  notice,  which  was 
given. 

The  defendant  answers  by  alleging  that  at  the  time  of  mak- 
ing the  lease  he  was  in  possession  under  John  B.  Monteith, 
Indian  agent ;  that  he  was  induced  to  take  the  lease  by  the 
false  representation  of  the  plaintiff  that  he  was  the  owner  of 
the  property ;  that  said  buildings  and  grounds  were  then  and 
are  now  the  property  of  the  United  States ;  and  that  the  govern- 
ment had  issued  orders  to  defend  its  possession  agi^inst  the 
plaintiff. 

Another  allegation  of  the  defence  is  that  the  property  is 
situated  within  an  Indian  reservation,  to  which  the  Indian  title 
has  never  been  extinguished,  and  thei-efore  forms  no  part  of 
tb*^  Territory  of  Idaho.     Of  course,  if  this  latter  allegMtion  be 

TOL.  XII.  10 


146 


Lanoford  v.  Monteith. 


[Sup.  Ct 


true,  neither  the  justice  of  the  peace  before  whom  the  case  was 
first  tried,  nor  the  District  Court  to  which  it  afterwards  came 
by  appeal,  had  any  jurisdiction  over  it.  The  opinion  of  this 
court  in  Sarkness  v.  Syde  (98  U.  S.  476)  is  relied  on  by  the 
defendant. 

The  principle  announced  in  that  case  is  sound,  namely,  that 
when,  by  the  act  of  Congress  organizing  a  territorial  gov- 
ernment, lands  are  excepted  out  of  the  jurisdiction  of  the 
government  thus  brought  into  existence,  they  constitute  no 
part  of  such  Territory,  although  they  are  included  within  its 
boundaries.  Congress,  from  which  the  power  to  exercise  the 
new  jurisdiction  emanates,  has  undoubted  authority  to  exclude 
therefrom  any  part  of  the  soil  of  the  United  States,  or  of  that 
whereto  the  Indians  have  the  possessory  title,  when,  by  our 
solemn  treaties  with  them,  a  stipulation  to  that  effect  has 
been  made. 

The  applicability  of  this  doctrine  to  the  jurisdiction  of  places 
in  which  the  United  States  have  constructed  permanent  forts, 
arsenals,  Ac,  before  such  governments  are  organized,  will  be 
seen  at  once.  Congress  has  also  acted  on  this  principle  on  the 
admission  of  new  States  into  the  Union.  The  act  for  the  ad' 
mission  of  Kansas  (12  Stat.  126),  after  describing  its  exterior 
boundaries,  and  declaring  that  tlie  new  State  is  admitted  into 
the  Union  on  an  equal  footing  with  the  original  States,  in  all 
respects  whatever,  adds,  that  nothing  contained  in  the  Constitu- 
tion of  the  State  shall  be  construed  ^^  to  include  any  territory 
which  by  treaty  with  such  Indian  tribe  is  not,  without  the  con- 
sent of  said  tribe,  to  be  included  within  the  territorial  limits 
or  jurisdiction  of  any  State  or  Territory  ;  but  all  such  territory 
shall  be  excepted  out  of  the  boundaries  and  constitute  no  part 
of  the  State  of  Kansas,  until  said  tribe  shall  signify  their  assent 
to  the  President  of  the  United  States  to  be  included  within  said 
State.''  Between  the  United  States  and  the  Shawnees  a  treaty 
then  existed  by  which  the  United  States  guaranteed  that  their 
lands  should  never  be  brought  within  the  bounds  of  any  State 
or  Territory,  or  subject  to  the  laws  thereof.  In  United  States 
V.  Ward  (1  Woolw.  1),  the  Circuit  Court  held  that  the  State 
courts  had  no  jurisdiction  in  the  lands  of  the  Shawnees,  and 
this  was  repeated  in  United  States  v.  Stahl^  id.  192. 
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The  act  of  Congress  of  March  3, 1863,  to  provide  a  temporary 
government  for  the  Territoiy  of  Idaho  (12  Stat.  808),  contains 
a  clause  precisely  similar  to  that  in  the  act  admitting  Kansas 
into  the  Union. 

This  court,  in  Harkness  v.  Hyde  (^9upra),  relying  upon  an 
imperfect  extract  found  in  the  brief  of  counsel,  inadvertently 
inferred  that  the  treaty  with  the  Shoshones,  like  that  with  the 
Shawnees,  contains  a  clause  excluding  the  lands  of  the  tribe 
from  territorial  or  State  jurisdiction.  In  this  it  seems  we  were 
laboring  under  a  mistake.  Where  no  such  clause  or  language 
equivalent  to  it  is  found  in  a  treaty  with  Indians  within  the 
exterior  limits  of  Idaho,  the  lands  held  by  them  are  a  part 
of  the  Territory  and  subject  to  its  jurisdiction,  so  that  process 
may  run  there,  however  the  Indians  themselves  may  be  ex- 
empt from  that  jurisdiction.  As  there  is  no  such  treaty  with 
the  Nez  Perc^  tribe,  on  whose  reservation  the  premises  in  dis- 
pute are  situated,  and  as  this  is  a  suit  between  white  men, 
citizens  of  the  United  States,  the  justice  of  the  peace  had 
jurisdiction  of  the  parties,  if  the  subject-matter  was  one  of 
which  he  could  take  cognizance. 

Sect.  347  of  the  act  to  regulate  proceedings  in  civil  cases  in 
the  courts  of  that  Territory  declares  that,  on  a  trial  before  a 
justice  of  the  peace,  if  it  appear  from  the  plaintiflTs  own  show- 
ing, or  from  the  answer  of  the  defendant  verified  by  his  oath, 
that  the  determination  of  the  action  will  necessarily  involve  the 
decision  of  a  question  of  title  to  real  property,  the  justice  of 
the  peace  shall  suspend  all  further  proceedings,  and  certify  the 
case  to  the  District  Court  of  the  county,  which  shall  thereafter 
have  jurisdiction  over  the  case  as  if  originally  brought  in  that 
court. 

The  record  is  imperfect,  but  it  appears  that  an  appeal  was 
taken  from  the  judgment  of  the  justice  of  the  peace  to  the  Dis- 
trict Court,  and  that  the  latter  overruled  the  motion  of  the 
defendant  to  dismiss  the  case  because  the  justice  of  the  peace 
"was  without  jurisdiction  to  try  it.  The  same  matter  was  urged 
in  the  Supreme  Court  on  appeal  from  the  judgment  of  the  Dis- 
trict Court. 

We  are  of  opinion  that  the  justice  of  the  peace  had  no  juris 
diction  to  try  the  case  after  the  sworn  answer  of  the  defendant 
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was  filed,  and  fchat  it  was  Lis  duty  to  certify  it  for  primary  trial 
to  the  District  Court.  When  removed  there  on  appeal,  it  should 
have  been  dismissed,  because  there  could  have  been  no  lawful 
trial  before  the  justice. 

That  the  issue  tendered  by  the  sworn  answer  of  the  defendant 
involved  the  title  is  clear.  If  he  was  holding  under  the  United 
States,  his  attornment  to  the  plaintiff  and  taking  a  lease  were 
void.  The  question  would  then  arise,  whether  the  title  of  plain- 
tiff or  that  of  the  United  States,  set  up  by  defendant,  was  valid. 
For  the  trial  of  that  title,  the  action  brought  by  the  plaintiff 
and  the  forum  in  which  it  was  commenced  were  inappropriate. 
The  judgment  of  the  Supreme  Court  of  Idaho  on  the  effect  of 
their  own  code  of  procedure  in  this  respect  will  not  be  reversed 

here. 

Judgment  termed. 


Obaham  v.  Railboad  Compant. 

1.  Where  a  corporation,  solTent  at  the  time,  and  haying  no  actual  intent  to  de- 
fraud creditors,  disposes  of  its  lands  for  an  inadequate  consideration  or  bj 
a  Toluntary  conveyance,  its  subsequent  creditors  cannot  question  the  truia- 
action. 

Si.  Sembie,  that  where  a  corporation  has  waired,  or  omitted  to  exercise,  the  right 
to  institute  proceedings  to  recover  lands  of  which  it  has  been  defrauded, 
such  right  does  not  inure  to  tlie  benefit  of  subsequent  creditors  or  pur 
chasers. 


Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
Eastern  District  of  Wisconsin. 

This  is  a  bill  in  equity  filed  by  Lawrence  G.  Graham  and 
Donald  D.  Scott  against  the  La  Crosse  and  Milwaukee  Rail- 
road Company,  the  Milwaukee  and  St.  Paul  Railway  Company, 
Moses  Kneeland,  James  Ludington,  Byron  Kilbourn,  and  others, 
to  subject  certain  real  estate  in  the  city  of  Milwaukee,  Wiscon- 
sin, to  the  satisfaction  of  certain  judgments  recovered  by  the 
complainants  against  the  first-named  company  for  an  indebted- 
ness on  contracts  arising  after  its  sale  and  conveyance  of  that 
real  estate,  to  Charles  D.  Nash.  The  defendants  deraign  title 
through  him. 
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The  court  below  dismissed  the  bill,  whereupon  the  complain- 
ants appealed  here.  The  remaining  facts  are  stated  in  the 
opinion  of  the  court. 

Mr.  Matthew  H.  Carpenter  and  Mr.  Newton  S.  Murphey  for 
the  appellants. 

The  complainants  had  the  right,  as  subsequent  creditors,  to 
maintain  this  suit,  because,  first,  if,  as  we  contend,  the  sale 
was  void  as  to  Nash  and  purchasers  from  him  with  notice, 
then  subsequent  creditors  of  the  company  may  treat  the  con 
▼eyance  to  him  as  neyer  having  been  made ;  and,  secondly,  if 
such  sale  is  merely  voidable,  it  may,  at  the  suit  of  such  cred- 
itors, be  set  aside  and  the  property  subjected  to  the  payment 
of  their  debts* 

It  is  a  general  principle  that  a  creditor  may,  in  equity, 
reach  every  property  right  of  his  debtor.  Williams  v.  2%om, 
70  N.  Y.  270.  Even  damages  recovered  for  torts  to  property 
which  is  subject  to  execution  may  be  reached  by  a  creditor's 
bill.  Budsan  v.  FletSy  11  Paige  (N.  Y.),  188.  A  creditor  pur- 
chasing the  lands  of  his  debtor  on  execution  may  bring  his 
bill  to  set  aside  a  prior  usurious  mortgage,  or  prosecute  any 
suit  in  regard  to  them  that  the  debtor  could  have  maintained. 
Dix  V.  Van  Wyck,  2  Hill  (N.  Y.),  526 ;  Shaw  v.  DwigU,  27 
N.  Y.  245 ;  MeMahon  v.  Allen^  35  id,  408.  A  judgment  cred- 
itor may,  without  issuing  an  execution,  maintain  a  suit  to  re- 
move a  cloud  upon  the  title  to  lands,  whereon  his  judgment 
would  otherwise  be  a  lien.     Shaw  v.  Dwight^  supra. 

Where  A.  is  induced  by  fraud  to  convey  lands  to  B.  under 
drcumstances  which,  in  equity,  entitle  the  former  to  set  aside 
the  sale,  B.  has  thereunder  no  such  adverse  possession  as  will 
defeat  a  subsequent  deed  from  A.  to  C,  and  the  latter  may 
maintain  a  bill  to  set  aside  the  prior  voidable  conveyance. 
Livingston  v.  Iron  Company^  9  Wend.  (N.  Y.)  511 ;  Dickinson 
T.  Burrell^  Law  Rep.  1  Eq.  887 ;  McMahon  v.  AUen^  supra ; 
Baker  v.  Whiting^  8  Sumn.  475. 

Crocker  v.  Belangee  et  al.  (6  Wis.  645),  and  Milwaukee  ^  Minr 
neeota  Railroad  Co.  v.  Milwaukee  ^  Western  Railroad  Co.  (20 
id.  174),  relied  upon  by  the  appellees,  rest  upon  Pressor  v. 
JEdmonds  (1  Y.  &  C.  481),  which  was  substantially  overruled 
bj  Dickinson  v.  BurreU^  supra.     These  cases  are  both  cont^id- 
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ered»  and  Dickinson  v.  Bnrrdl  is  followed  in  MeMdhon  y.  Al- 
len^ which  is  very  like  the  present  case.  The  conveyance  was 
obtained  by  fraud,  and  in  violation  of  the  duty  imposed  by 
fiduciary  relations.  The  grantor  then  made  a  genera]  assign- 
ment for  the  benefit  of  creditors ;  and  the  assignee's  bill  to  set 
aside  the  conveyance  was  sustained. 

Again,  ProBser  v.  Edmonds  and  the  cases  following  it,  even 
if  held  to  be  good  law,  do  not  apply  to  this  case.  They  all 
proceed  upon  the  ground  that  the  second  conveyance  is  void 
by  reason  of  the  first  grantee's  adverse  possession  of  the  lands. 
This  cannot  be  said  of  a  proceeding  by  a  creditor  seeking,  as 
in  the  present  case,  to  enforce  the  lien  of  his  judgment  on 
them. 

The  doctrine  that  subsequent  creditors  cannot  set  aside  a 
debtor's  fraudulent  conveyance  rests  upon  the  ground  that  he 
was  a  party  to  the  fraud,  and,  in  furtherance  of  it,  transferred 
the  property.  He  cannot  rescind  the  sale ;  and  they  find  no 
property  right  in  him  which  even  he  could  assert  against  his 
grantee.  Existing  creditors  only  are  protected  by  the  stat- 
ute in  such  a  case.  But  where  the  conveyance  was  obtained 
by  fraud  practised  upon  him,  he  has  a  subsisting  property  right, 
and  may  enforce  the  rescission  of  the  sale. 

If  the  defrauded  debtor  company  had  sold  the  property  for 
value  to  the  complainants,  or  conveyed  it  to  them  in  satisfac- 
tion of  their  judgment,  they  could,  in  either  case,  have  brought 
their  bill  to  set  aside  the  prior  conveyance  to  Nash.  If  so,  they 
could  levy  on  the  property,  and,  having  thus  acquired  a  specific 
lien,  maintain  such  a  suit. 

The  distinction  between  prior  and  subsequent  creditors  is  not 
to  be  held  as  strictly  in  the  case  of  a  corporation  as  in  that  of 
individual  debtors. 

In  Bradwell  v.  Weeks  (1  Johns.  (N.  Y.)  Ch.  205),  and  in 
Cumberland  v.  Codrington  (3  id.  229),  approved  in  Bank  of 
the  Metropolis  v.  Ghuttschlick  (14  Pet.  19),  it  was  held  that 
when  a  trust  is  created  for  the  benefit  of  a  third  party,  though 
without  his  knowledge  at  the  time,  he  may  ratify  and  enf(Nree 
it.  In  Railroad  Company  v.  Howard  (7  Wall.  392),  and  numer- 
ous subsequent  cases,  it  is  held  that  the  property  of  a  corponip 
tion  is  a  trust  fund  for  creditors ;  and  we  think  the  court 
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meant  all  creditors  becoiuiug  such  during  the  life  of  the  cor- 
poration.    Jackson  v.  Ludeling^  21  id.  616. 

Mr.  Ephraim  Mariner  and  Mr,  John  W.  Cary^  contra. 

Mb.  Justice  Bbadley  delivered  the  opinion  of  the  court. 

In  September,  1855,  the  La  Crosse  and  Milwaukee  Railroad 
Company  not  being  at  that  time,  so  far  as  appears,  indebted  in 
any  considerable  amount,  sold  certain  lands  in  the  city  of  Mil- 
waukee not  then  wanted  for  railroad  purposes  to  Charles  D. 
Nash  for  the  sum  of  i25,000.  The  officers  of  the  company  who 
took  a  leading  part  in  negotiating  the  sale  are  charged  to  have 
been  interested  in  the  purchase,  and  to  have  furnished  Nash  the 
means  for  effecting  it.  At  all  events,  shortly  after  it  was 
made,  Nash  conveyed  the  property,  for  the  original  considera- 
tion, to  Moses  Kneeland,  one  of  the  officers  referred  to,  and 
Kneeland,  retaining  one  third  part,  subsequently  conveyed  the 
Dther  two  third  parts  to  Ludington  and  Kilbourn,  they  all 
being  directors  of  the  company,  and  members  of  the  executive 
committee.  The  company  itself  never  questioned  the  fairness 
of  this  transaction  ;  on  the  contrary,  the  sale  was  subsequently 
(in  March,  1858)  expressly  confirmed  by  the  board  of  direc- 
tors, and  a  further  quitclaim  deed  executed  by  the  company 
in  confirmation  thereof.  In  September  and  November,  1858, 
the  appellants  recovered  two  judgments  against  the  company 
for  indebtedness  on  contract,  arising  after  the  sale  of  the  lands, 
and  issued  executions  thereon,  under  which  levies  were  made 
on  said  lands,  as  lands  of  the  company.  In  January,  1860,  the 
appellants,  having  sued  on  these  judgments  in  the  United 
States  court,  recovered  a  second  judgment  for  upwards  of 
^0,000,  issued  execution  thereon,  and  made  another  levy  on 
(he  lands.  Being  unwilling  to  attempt  a  sale  under  their  said 
execution  in  consequence  of  the  deeds  for  the  lands  being 
recorded,  the  appellants,  in  June,  1860,  filed  the  bill  in  this 
case  against  Kneeland,  Kilbourn,  Ludington,  and  the  railroad 
company,  setting  forth  their  said  judgments,  executions,  and 
levies,  stating  the  fact  of  the  said  sale  to  Nash  and  his  con- 
veyance to  Kneeland,  and  the  latter's  conveyance  to  the  other 
parties ;  alleging  that  the  transaction  was  a  fraud  against  the 
corporation  and  its   creditors,  and  complaining  that  the 
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oonveyances  of  the  lands  were  a  cloud  upon  their  right  to  sell 
the  lands  under  execution,  and  an  impediment  in  the  way  of  the 
execution  of  their  writ  ot  fieri  facias ;  and  prayed  that  the  lands 
might  be  decreed  subject  to  the  lien  of  their  judgment ;  that 
they  might  be  decreed  to  be  authorized  to  sell  the  same,  or  so 
much  as  might  be  necessary  for  the  purpose  of  satisfying  their 
judgment;  and  that  Kneeland,  Kilbourn,  and  Ludington  might 
join  in  the  conveyance,  and  might  be  restrained  from  claiming 
the  land ;  and  that  the  conveyances  to  them  might  be  declared 
null  and  void.  The  bill,  amongst  other  things,  averred  that 
the  lands  were  sold  to  Nash  for  much  less  than  their  real 
value ;  but  it  contained  no  allegation  that  the  company  was 
insolvent,  or  that  it  had  not  other  assets  available  under  an 
execution  ;  nor  was  any  offer  made  to  repay  the  consideration 
which  the  purchaser  had  given  for  the  lands. 

To  this  bill  the  defendants  severally  filed  answers,  denying 
that  the  lands  were  worth  more  than  $25,000  at  the  time  of 
sale ;  avemng  that  the  sale  was  made  in  good  faith,  and  with 
the  company's  concurrence,  and  setting  forth  in  detail  many 
circumstances  tending  to  show  that  the  title  was  involved  and 
embarrassed ;  that  they  required  large  outlays  of  money  to 
render  them  available  ;  that  the  company  had  offered  them  for 
sale  in  the  market,  and  was  unable  to  get  from  any  other  person 
the  price  paid  for  them  by  Nash ;  that  although  Nash  was 
requested  to  purchase  the  lands  by  Kneeland,  and  was  aided  by 
him  in  paying  therefor,  yet  Nash  had  the  option  to  keep  them ; 
but  after  making  the  purchase  and  inquiring  into  the  title  and 
situation  of  the  lands,  he  asked  to  be  relieved  from  the  pui^ 
chase,  and  that  thereupon  Kneeland,  Kilbourn,  and  Luding- 
ton took  them  off  of  his  hands. 

The  parties  went  into  proofs,  and  it  appears  that  the  com- 
pany had,  for  months  prior  to  the  sale,  been  endeavoring  to 
dispose  of  the  lands,  and  could  get  no  purchaser  at  the  price 
offered  by  Nash ;  and  the  leading  statements  of  the  answer,  as 
to  the  title  and  situation  of  the  lands,  were  verified.  It  also 
appeared  that  the  railroad  company  never  objected  to  the  sale, 
but  that  it  was  expressly  confirmed  in  March,  1868,  by  a  resolu* 
tion  of  the  board  of  directors,  as  before  noticed. 

Various  transactions  subsequently  took  place,  by  which  other 
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parties  became  interested  in  the  lands,  and  in  the  afEairs  and 
property  of  the  railroad  company,  which  are  fully  developed  in 
the  supplemental  proceedings  and  proofs;  but  it  is  unneces- 
sary to  notice  them  further.  The  foregoing  statement  exhibits 
the  leading  features  of  the  case  as  presented  for  oar  con- 
sideration. 

The  main  question  is,  whether  the  sale  to  Nash,  made  before 
the  railroad  company  became  indebted  to  the  appellants,  and 
when  for  all  that  appears  it  was  perfectly  solvent,  even  though 
made  for  the  use  and  benefit  of  the  officers  referred  to,  can  be 
set  aside  at  the  instance  of  the  complainants,  for  the  purpose 
of  subjecting  the  lands  to  sale  under  their  execution.  And 
this  question,  we  think,  must  be  answered  in  the  negative. 

It  is  a  well-settled  rule  of  law  that  if  an  individual,  being 
solvent  at  the  time,  without  any  actual  intent  to  defraud  cred- 
itors, disposes  of  property,  for  an  inadequate  consideration,  or 
even  makes  a  voluntary  conveyance  of  it,  subsequent  creditors 
cannot  question  the  transaction.  They  are  not  injured.  They 
gave  credit  to  the  debtor  in  the  status  which  he  had  after  the 
voluntary  conveyance  was  made. 

The  authorities  on  this  subject  are  fully  collected  in  the 
notes  to  Sexton  v.  Wheaton  (1  Am.  L.  Gas.  1),  and  in  the  opinior 
of  Mr.  Chief  Justice  Marshall  in  that  case ;  and  the  general 
doctrine  is  affirmed  in  Mattingly  v.  Nye^  8  Wall.  870. 

It  is  true  that  if  a  debtor  dispose  of  his  property,  with  intent 
to  defraud  those  to  whom  he  expects  to  become  immediately  or 
soon  indebted,  this  may  be  a  fraud  against  them,  which  they 
may  have  a  right  to  unravel.  But  that  is  a  special  case,  to 
which  the  present  bears  no  resemblance.  It  is  not  pretended 
that  the  railroad  company  disposed  of  the  property  in  question 
for  the  purpose  of  defrauding  creditors,  much  less  for  the  pur- 
pose of  defrauding  those  who  afterwards  in  due  course  of 
business  might  become  its  creditors. 

But  it  is  contended  that  this  is  a  case  in  which  the  debtor 
corporation  was  defrauded  of  its  property,  and  that  as  the 
company  had  a  right  of  proceeding  for  its  recovery,  any  of 
its  judgment  and  execution  creditors  have  an  equal  right ;  that 
it  is  a  property  right,  and  one  that  inures  to  the  benefit  of 
creditors. 
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Conceding  that  creditors  who  were  such  when  the  fraudulent 
procurement  of  the  debtor's  property  occurred,  —  and  cases 
to  that  effect  have  been  cited,  —  the  question  still  remains, 
whether,  the  debtor  being  unwilling  to  disturb  the  transaction, 
subsequent  creditors  have  such  an  interest  that  they  can  reach 
the  property  for  the  satisfaction  of  their  debts.  We  doubt 
whether  any  case,  going  as  far  as  this,  can  be  found.  No  such 
case  has  been  cited  in  the  argument  Dicta  of  judges  to  that 
effect  may  undoubtedly  be  produced,  but  they  are  not  sup- 
ported by  the  facts  of  the  cases  under  consideration. 

It  seems  clear  that  subsequent  creditors  have  no  better  right 
than  subsequent  purchasers,  to  question  a  previous  transaction 
in  which  the  debtor's  property  was  obtained  from  him  by  fraud, 
which  he  has  acquiesced  in,  and  which  he  has  manifested  no 
desire  to  disturb.  Yet,  in  such  a  case,  subsequent  purchasers 
have  no  such  right.  In  French  v.  Shotwell  (6  Johns.  (N.  Y.) 
Ch.  555),  Chancellor  Kent  decided,  upon  full  consideration, 
that  when  a  party  to  a  judgment,  entered  upon  a  warrant 
of  attorney,  voluntarily  waives  his  defence  or  remedy  on  the 
ground  of  fraud  or  usury,  and  releases  the  other  party,  a  subse- 
quent purchaser  under  him,  with  notice  of  the  judgment,  will 
not  be  allowed  to  impeach  it,  or  to  investigate  the  merits  of 
the  original  transaction  between  the  original  parties ;  and  he 
dismissed  a  bill  filed  by  the  subsequent  purchaser  for  relief  in 
such  a  case.  The  Chancellor  said :  ^^  If  the  party  himself 
who  is  the  victim  of  fraud  or  usury  chooses  to  waive  his  rem- 
edy and  release  the  party,  it  does  not  belong  to  a  subsequent 
purchaser  under  him  to  recall  and  assume  the  remedy  for  him. 
If  a  judgment  was  fraudulent  by  collusion  between  the  parties 
to  it,  on  purpose  to  defraud  a  subsequent  purchaser,  the  case 
would  present  a  very  different  question.  But  if  the  judgment 
was  fraudulent  only  as  between  the  parties,  it  is  for  the  in- 
jured party  alone  to  apply  the  remedy.  If  he  chooses  to  waive 
it  and  discharge  the  party,  it  cannot  consist  in  justice  or  sound 
policy,  that  a  subsequent  voluntary  purchaser,  knowing  of  that 
judgment,  should  be  competent  to  investigate  the  merits  of  the 
original  transaction  as  between  the  original  parties.  Quisque 
potest  renunciare  jure  pro  Be  introd'ueto.  ...  It  is  stated  to  have 
been  a  principle  of  the  common  law  that  a  fraud  could  only  be 
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avoided  by  him  who  bad  a  prior  interest  in  tbe  estate  affected 
by  the  fraad,  and  not  by  him  who  subsequently  to  the  fraud 
acquired  an  interest  in  the  estate.  Upton  v.  Basset^  Cro.  £liz. 
445,  and  recognized  in  3  Co.  83  a." 

This  decision  of  Chancellor  Kent  was  afterwards  nearly  unan- 
imously affirmed  by  the  Court  of  Errors.    20  Johns.  (N.  Y.)  668. 

When  the  question  of  the  right  of  a  creditor  to  set  aside  a 
conveyance  procured  from  the  debtor  by  fraud  first  came  be- 
fore the  courts  in  England,  it  was  held  that  the  debtor's  own 
right  was  merely  the  right  to  file  a  bill  in  equity  against  the 
fraudulent  grantee  adversely ;  and,  if  he  did  not  see  fit  to  take 
such  a  proceeding,  his  creditor  had  no  such  privity  with  the 
transaction  as  to  enable  him  to  obtain  relief,  even  though  the 
debtor  should  assign  his  supposed  right  to  the  creditor;  that 
the  transaction  savored  of  champerty,  and  was  opposed,  at  least, 
to  the  spirit  of  the  law  against  champerty  and  maintenance. 
This  was  the  substance  of  the  decision  by  the  Court  of  Ex- 
chequer in  1885,  in  Prosser  v.  Udmonds^  1  Y.  &  C.  481.  Lord 
Abinger  treated  the  case  as  a  new  one,  and  at  the  close  of  the 
argument  remarked  that  his  impression  was  that  such  a  claim 
could  not  be  sustained  in  equity,  unless  the  party  who  made 
the  assignment  joined  in  the  prayer  to  set  it  aside.  He  after- 
wards gave  a  deliberate  opinion  upon  the  point.  In  that  case, 
an  executor  and  trustee  had  fraudulently  procured  an  assign- 
ment of  his  brother-in-law's  interest  in  the  estate,  knowing  its 
value,  which  was  unknown  to  the  assignor.  A  subsequent 
creditor  of  the  assignor,  to  whom  he  assigned  his  whole  interest 
in  the  estate,  filed  a  bill  to  set  aside  the  assignment  to  the 
tmstee.  Lord  Abinger  distinguished  the  ease  from  that  of  an 
assignment  of  a  chose  in  action,  as  a  note  not  negotiable,  or  a 
bond,  or  a  mortgage,  or  an  equity  of  redemption,  where  pos- 
seaBion  of  the  thing  assigned  is  delivered  to  the  assignee ;  and 
treated  it  as  an  assignment  of  a  mere  naked  right  to  file  a  bill 
in  equity,  in  which  the  last  assignee  purchased  nothing  but  a 
hostile  right  to  bring  parties  into  a  court  of  equity  as  defend- 
ants to  a  bill  filed  for  the  purpose  of  obtaining  the  fruits  of  his 
purchase.  *^  What  is  this, "  says  the  Lord  Chief  Baron,  ^^  but 
the  purchase  of  a  mere  right  to  recover  ?  It  is  a  rule,  not  of 
our  law  alone,  but  of  that  of  all  countries  (Voet  ad  Pandect, 
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Lib.  41|  tit.  1,  sect.  88),  that  the  mere  right  of  purchase  shall 
not  give  a  man  a  right  to  legal  remedies.  The  contrary  doc- 
trine is  nowhere  tolerated,  and  is  against  good  policy.  All  our 
cases  of  maintenance  and  champerty  are  founded  on  the  princi- 
ple that  no  encouragement  should  be  given  to  litigation  by  the 
introduction  of  parties  to  enforce  those  rights  which  others  are 
not  disposed  to  enforce.  There  are  many  cases  whei*e  the  acts 
charged  may  not  amount  properly  to  maintenance  or  cham- 
perty, yet  of  which,  upon  general  principles,  and  by  analogy 
to  such  acts,  a  court  of  equity  will  discourage  the  practice." 
^^  Robert  Todd,  when  he  assigned,  was  in  possession  of  noth* 
ing  but  a  mere  naked  right.  He  could  obtain  nothing  without 
filing  a  bill.  No  case  can  be  found  which  decides  that  such 
a  right  can  be  the  subject  of  assignment,  either  at  law  or  in 
equity.**  These  remarks  are  very  broad,  and  would  apply 
to  the  case  of  existing  as  well  as  subsequent  creditors ;  though 
the  case  itself  was  that  of  a  subsequent  creditor.  It  foims 
the  subject  of  a  section  in  Story's  Commentaries  on  Equity 
(sect.  1040  A),  where,  in  a  note.  Lord  Abinger's  opinion  is 
extensively  quoted;  and  it  has  been  followed  by  other  very 
respectable  authorities,  and,  as  applied  to  subsequent  credit- 
ors, at  least,  we  think  that  the  reasoning  is  sound. 

The  principle  established  in  Prosser  v.  Edmonds  has  been 
adopted  by  the  Supreme  Court  of  Wisconsin,  in  which  State 
the  lands  in  question  are  situated.  In  Crocker  v.  Belangee  et 
al.  (6  Wis.  645),  decided  in  1858,  it  was  held  that  a  deed  ob- 
tained from  the  grantor,  through  fraudulent  representations 
made  by  the  grantee,  is  not  void,  but  voidable  only,  at  the 
election  of  the  grantor :  and  that  the  conveyance  of  the  same 
land  by  the  gprantor  to  another  person  is  not  the  exercise  of 
such  election,  and  does  not  avoid  the  former  deed;  that,  in 
order  to  avoid  such  former  deed,  some  proceeding  must  be 
had  by  the  grantor  to  which  the  grantee  is  a  party ;  and  that 
a  subsequent  purchaser  from  the  grantor  cannot  set  up  the 
allied  fraud  of  the  first  grantee  to  defeat  his  title,  — the  court 
holding  that  the  right  of  a  vendor  to  avoid  a  sale  or  deed  on 
the  ground  of  fraud  practised  by  the  vendee  is  not  a  right 
or  interest  capable  of  sale  and  transfer,  so  as  to  enable  a  sub- 
leqaent  vendee  of  such  right,  for  such  cause,  to  attack  the  title 
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of  the  first  vendee ;  that  it  is  a  mere  pei*8onal  right,  incapable  of 
sale  or  transfer. 

In  Milwaukee  f  Minnesota  Railroad  Co.  v.  Milwaukee  ^ 
We9tem  Railroad  Co.  (20  id.  174),  the  latter  company  had 
covenanted  to  pay  a  certain  portion  of  an  incumbrance  on  rail- 
road property  afterwards  purchased  by  the  complainant  com- 
pany under  a  subsequent  mortgage.  A  release  of  the  obligation 
had  been  fraudulently,  as  alleged,  procured  from  the  original 
mortgagor  company  owning  the  road.  The  complainant  pur- 
chased under  a  mortgage  which  conveyed  ^*  all  causes  of  action, 
demands,  and  choses  in  action,  of  whatever  nature,"  of  the 
mortgagors;  and  claimed  to  have  purchased  the  right  to  set 
aside  the  alleged  fraudulent  release,  and  filed  a  bill  for  that 
purpose ;  but  the  bill  was  dismissed  on  the  ground  that  such  a 
right  of  action  could  not  be  thus  assigned.  The  court  say: 
**  Admitting  that  the  facts  alleged  present  a  case  which  would 
entitle  the  La  Crosse  and  Milwaukee  company  [the  mortgagor] 
to  have  the  release  set  aside  on  account  of  these  acts  of  fraudu- 
lent concealment  by  one  of  its  directors  of  his  interest  in  the 
defendant  company,  and  assuming  that  the  further  fact  appears 
that  this  right  of  action  has  been  assigned  by  the  La  Crosse 
and  Milwaukee  company  to  the  plaintiff,  the  question  would 
then  arise,  whether  the  release  could  be  avoided  on  the  appli- 
cation of  such  plaintiff,  the  La  Crosse  and  Milwaukee  company 
making  no  complaint  of  the  fraud  whatever.  In  other  words, 
is  this  mere  right  to  litigate  the  question,  and  to  set  aside  the 
deed  of  release  on  account  of  fraud  practised  upon  the  assignor, 
a  subject  of  assignment  and  transfer,  and  will  a  court  of  equity 
allow  the  assignee  to  stand  in  the  shoes  of  the  assignor  in  re- 
spect to  the  remedies?"  And  then  referring  to  the  previous 
case  of  Crocker  v.  Bellangee  et  al,^  and  to  Prosser  v.  Edmonds^ 
the  court  expresses  its  approbation  of  those  decisions,  and  adds : 
*^A  reference  to  these  authorities  is  all  which  probably  need 
be  said  at  this  time  in  regard  to  the  allegations  above  cited 
[referring  to  the  contention  of  counsel],  and  upon  the  point 
whether  the  plaintiff  company  could  avoid  the  release  for  the 
alleged  fraudulent  act  of  concealment,  even  if  this  right  of  ac- 
tion had  been  assigned  to  it  by  the  La  Crosse  and  Milwauket 
oompany?' 
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It  aeems  to  us  that  those  cases,  which,  so  far  as  it  appean, 
declare  the  settled  law  of  Wisconsin,  are  conclusive  of  the 
present  case. 

It  is  contended  on  the  part  of  the  appellants  that  Prosser 
V.  Edmonds  has  been  overruled  by  the  subsequent  cases  of 
Dickinson  v.  BurreU  (Law  Rep.  1  Eq.  837)  and  McMahon  v. 
Allen^  36  N.  Y.  403.  We  have  examined  these  cases,  and 
Dthers  which  are  supposed  to  be  in  conflict  with  Prosser  v. 
Edmonds.  In  Dickinson  v.  BurreU^  the  Master  of  the  Rolls, 
Lord  Romilly,  expressly  disavows  any  intention  to  overrule  the 
former  case.  He  says :  ^^  The  demurrer  is  mainly  supported  on 
the  case  of  Prosser  v.  Edmonds^  which  was  decided,  after  long 
deliberation,  by  Lord  Abinger ;  but  I  am  of  opinion  that  the 
case  before  me  does  not  fall  within  the  rule  established  by  that 
decision."  The  case  then  before  the  court  was,  that  a  convey- 
ance of  an  interest  in  an  estate  had  been  fraudulently  procured 
from  Dickinson,  by  his  own  solicitor,  to  a  third  party  for  the 
solicitor's  benefit,  and  for  a  very  inadequate  consideration. 
Dickinson,  ascertaining  the  fraud,  by  a  conveyance  which  re- 
'^.ited  the  facts,  and  that  he  disputed  the  validity  of  the  first 
conveyance,  transferred  all  his  share  in  the  estate  to  trustees  for 
the  benefit  of  himself  and  his  children.  The  trustees  filed  a 
bill  to  set  aside  the  fraudulent  conveyance  upon  repayment  of 
the  consideration -money  and  interest,  and  to  establish  the  trust. 
The  Master  of  the  Rolls  sustained  the  bill,  observing :  '^  The 
distinction  is  this :  if  James  Dickinson  had  sold  or  conveyed  the 
right  to  sue  to  set  aside  the  indenture  of  December,  1860,  without 
conveying  the  property,  or  his  interest  in  the  property,  which 
is  the  subject  of  that  indenture,  that  would  not  have  enabled  the 
grantee,  A.  B.,  to  maintain  this  bill ;  but  if  A.  B.  had  bought 
the  whole  interest  of  James  Dickinson  in  the  property,  then  it 
would.  The  right  of  suit  is  a  right  incidental  to  the  property 
conveyed."  "  I  think  that  the  distinction  between  the  convey- 
ance of  the  property  itself  and  the  conveyance  of  a  mere  right 
to  sue,  or  what  in  substance  is  a  right  to  sue,  is  taken  by  Lord 
Abinger  in  the  case  of  Prosser  v.  Edmonds.  The  distinction 
is  also  taken  in  Cockell  v.  Taylor  (15  Beav.  103)  and  in  Ander- 
son V.  Radclijfe  (Ell.,  B.  &  E.  806),  and  has  been  adopted  and 
approved  in  many  other  cases ;  and  it  is,  I  think,  founded  in 
reason  and  ^ood  sense." 
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Sui'ely  there  is  here  no  overruling  of  Prosser  v.  Edmondi^  even 
if  8uch  overruling  could  avail  against  the  Wisconsin  decisions. 
It  leaves  that  case  in  full  force  as  to  assignments  of  the  mere 
right  to  sue.  In  the  case  before  us  there  is  not  even  that.  The 
railroad  corporation  acquiesced  in  the  sale,  and  confirmed  it. 
The  conveyance,  which,  perhaps,  might  have  been  set  aside  had 
the  company  seen  fit,  became  absolute  as  between  the  parties 
and  carried  the  title.  It  is  as  valid  between  the  parties  as  if 
the  corporation  had  conveyed  to  a  stranger.  The  appellant 
then  becomes  a  creditor,  and  afterwards  obtains  judgment,  and 
simply  makes  a  levy  ;  and  then  comes  into  court  and  asks  its 
aid  to  remove  a  cloud  from  its  title.  What  title?  Has  he 
acquired  any  title  ?  Was  there  any  title  for  him  to  acquire  ? 
There  had  been  a  right  to  file  a  bill  in  equity,  and  that  right 
had  been  remitted  by  the  company's  acquiescence  in  the  sale, — 
probably  for  the  reason  that  it  obtained  all  that  the  property 
was  worth  at  the  time.  The  contrary,  at  least,  is  not  estab- 
lished. And  if  it  were  established,  it  would  only  make  out  a 
case  of  voluntary  conveyance  as  against  a  subsequent  creditor, 
which  has  already  been  considered.  We  think  that  there  i» 
nothing  in  the  case  of  Dickinson  v.  Burrell  to  overrule  the 
sfifect  of  Prosser  v.  JEdmonds^  so  far  as  the  present  case  is  con- 
cerned. 

Then,  as  to  McMahon  v.  Allen  (85  N.  Y.  408),  decided  in 
1866.  One  Harrison,  in  March,  1852,  being  in  debt,  was 
induced  by  the  fraudulent  contrivance  of  his  agent  and  at- 
torney, and  to  the  prejudice  of  his  creditors,  to  convey  to 
said  agent,  for  a  very  inadequate  consideration,  his  interest 
in  his  mother's  estate  and  in  certain  other  property,  he  being 
ignorant  of  the  fraud  practised  upon  him.  In  August,  1852, 
Harrison  made  a  general  assignment  for  the  benefit  of  his 
creditors  of  all  his  property  and  rights  of  action,  with  full 
power  to  sue  for  and  collect  the  same.  The  assignee  filed  a 
bill  to  set  aside  the  conveyance  to  tlie  agent.  The  bill  was 
sustained.  The  court,  Mr.  Justice  Hunt  delivering  the  opin 
ion,  relied  on  Dickinson  v.  Burrell^  saying :  "  In  the  recent  case 
of  Dickinson  v.  Btirrell^  this  precise  question  was  presented ;  '* 
and,  after  quoting  largely  from  the  opinion  in  that  case,  added : 
'*This  was  a  well-considered  case,  is  of  liigli  authority,  and,  in 
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my  opinion,  ia  an  accuiate  exposition  of  the  law.  I  think  it 
should  control  the  present  case."  In  the  New  York  case,  it  is 
true,  there  was  no  express  repudiation  of  the  fraudulent  con* 
yeyance,  as  in  Diekinson  y.  Burrell,  but  there  was  a  conyeyance 
of  the  estate  to  the  assignee,  with  a  power  to  sue  for  the  benefit 
of  creditors ;  and  those  creditors  had  been  directly  defrauded. 
Without  further  comment,  it  seems  to  us  clear  that  MeMahon 
y.  AUen  cannot  control  the  present  case. 

The  principle  that  subsequent  creditors  cannot  question  a 
yoluntary  or  fraudulent  disposition  of  property  by  their  debtor, 
not  intended  as  a  fraud  against  them,  is  especially  applicable 
in  cases  of  constructiye  fraud,  like  that  charged  in  the  present 
bill.  Suppose  it  be  true  that  the  purchase  of  the  lands  in  ques- 
tion by  or  for  the  benefit  of  officers  of  the  company  actiyely 
concerned  in  the  transaction  could  be  set  aside  at  the  instance 
of  the  company  as  a  constructiye  fraud,  yet  if  there  was  no 
actual  fraud,  if  the  company  receiyed  full  consideration  for  the 
property  sold,  how  can  it  be  said  that  subsequent  creditors  of 
the  company  are  injured  ? 

In  the  present  case  we  are  satisfied  from  the  eyidence  that 
the  propeiiy  was  sold  for  its  fair  yalue  at  the  time,  and  that 
no  actual  loss  accrued  to  the  railroad  company's  estate. 

It  would  be  unjust  and  a  great  hardship,  therefore,  on  the 
mere  ground  of  the  constructiye  fraud,  to  allow  creditors  who 
had  no  interest  at  the  time  to  seize  and  dispose  of  the  property 
sold. 

It  is  contended,  howeyer,  by  the  appellant  that  a  corporation 
debtor  does  not  stand  on  the  same  footing  as  an  indiyidual 
debtor ;  that,  whilst  the  latter  has  supreme  dominion  oyer  his 
own  property,  a  corporation  is  a  mere  trustee,  holding  its  prop- 
erty for  the  benefit  of  its  stockholders  and  creditors ;  and  that 
if  it  fail  to  pursue  its  rights  against  third  persons,  whether 
arising  out  of  fraud  or  otherwise,  it  is  a  breach  of  trust,  and 
creditors  may  come  into  equity  to  compel  an  enforcement  of 
the  corporate  duty.  This,  as  we  understand,  is  the  substance 
of  the  position  taken. 

We  do  not  concur  in  this  yiew.  It  is  at  war  with  the  notions 
which  we  deriye  from  the  English  law  with  regard  to  the 
nature  of  corporate  bodies.     A  corporation  is  a  distinct  entity. 
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Its  affairs  ai-e  necessarily  managed  by  officers  and  agents,  it  ih 
true ;  but.  in  law,  it  is  as  distinct  a  being  as  an  individual  is, 
and  is  entitled  to  bold  property  (if  not  contrary  to  its  charter) 
as  absolutely  as  an  individual  can  hold  it.  Its  estate  is  the 
same,  its  interest  is  the  same,  its  possession  is  the  same.  Its 
stockholders  may  call  the  ofBcers  to  account,  and  may  prevent 
any  malversation  of  funds,  or  fraudulent  disposal  of  property 
on  their  part.  But  that  is  done  in  the  exercise  of  their  corpo- 
rate rights,  not  adverse  to  the  corporate  interests,  but  coincident 
with  them. 

When  a  corporation  becomes  insolvent,  it  is  so  far  civilly 
dead,  that  its  property  may  be  administered  as  a  trust-fund  for 
the  benefit  of  its  stockholdei*s  and  creditors.  A  court  of  equity, 
at  the  instance  of  the  proper  parties,  will  then  make  those  funds 
trust-funds,  which,  in  other  circumstances,  are  as  much  the 
absolute  property  of  the  corporation,  as  any  man's  property  is 
his.  We  see  no  reason  why  the  disposal  by  a  corporation  of 
any  of  its  property  should  be  questioned  by  subsequent  cred- 
itors of  the  corporation,  any  more  than  a  like  disposal  by  an 
individual  of  his  property  should  be  so.  The  same  principles 
of  law  apply  to  each. 

We  think  that  the  present  bill  cannot  be  maintained. 

Decree  affirmed. 


SbWABD  v.  COBNlBAn. 

A  bond  is  not  sufficient  for  the  purposes  of  either  an  appeal  to  this  court  or  a 
tupenedeaSf  if  the  obligors  are  not  thereby  bound  for  the  payment  of  costs 
should  the  appellant  fail  to  make  hit  plea  good. 

MoTTON  to  dismiss  an  appeal  from  the  Circuit  Court  of  the 
United  States  for  the  District  of  Louisiana. 

This  suit,  brought  in  a  State  court  of  Liouisiana,  to  enjoin 
a  proceeding  known  as  an  order  of  seizure  and  sale,  was,  on 
the  petition  of  the  complainants,  removed  to  the  Circuit  Court, 
where,  on  a  final  hearing,  their  bill  was  dismissed.  From  the 
decree  they  prayed  for  an  appeal,  which  was  allowed,  with  an 

VOI«  XII.  11 
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order  that  it  should  ''  operate  as  a  supersedeas  and  stay  of  exe> 
cntion  tintil  the  final  decree  of  the  Supreme  Court  should  be 
rendered  therein,  on  the- complainants  giving  bond  in  the  sum 
of  «1,000." 

The  bond  given  was  approved  by  the  district  judge.  It 
is  subject  to  the  condition  that  we,  the  appellants,  ^^  will  well 
and  truly  pay  to  the  said  defendants  in  said  appeal  and  suit 
all  such  damages  as  they  may  recover  against  us  in  case  it 
should  be  decided  that  the  said  appeal  was  wrongfully  ob- 
tained." 

The  appellees  now  move  to  dismiss  the  appeal,  upon  the 
ground  that  the  bond  does  not  conform  to  the  requirements  of 
the  statute  or  to  the  twenty-ninth  rule  of  this  court. 

Mr.  Edwin  T,  Merrick  and  Mr.  Oeorge  W,  Race  in  support  of 
the  motion. 

Mr,  John  D,  McPherson  and  Mr,  Colder  on  Carlisle^  contra, 

Mr.  Chief  Justice  Waite  delivered  the  opinion  of  the 
court. 

The  bond  in  this  case  is  insufficient  in  form  either  for  the 
purposes  of  a  supersedeas  or  an  appeal,  inasmuch  as  it  con- 
tains no  security  for  costs.  This,  however,  does  not  necessarily 
avoid  the  appeal ;  but  we  may  impose  such  terms  on  the  appel- 
lants for  the  omission  as,  under  the  circumstances,  shall  seem 
to  be  proper.  Martin  v.  Hunter^ s  Lessee^  1  Wheat.  304 ;  David- 
son V.  Lanier^  4  Wall.  447.  The  appeal  will,  therefore,  be  dis- 
missed, unless  the  appellants,  on  or  before  the  first  Monday  in 
January  next,  give  bond,  with  good  and  sufficient  security, 
in  due  form  of  law,  to  prosecute  their  appeal  to  effect,  and  to 
answer  all  damages  and  costs  if  they  fail  to  make  their  plea 
good ;  the  bond  to  be  in  the  penal  sum  of  f  1,000,  and  the  secu- 
rity taken  and  approved  by  the  justice  of  this  court  assigned 

to  the  fifth  circuit ;  and  it  is 

aVo  ordered. 
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b  an  aotion  againi t  an  executor  in  his  tepresentatire  capadtj,  A.,  who  wai 
interested  in  the  iuue  bat  not  a  party  thereto,  was,  against  the  objection 
of  the  defendant,  introduced  as  a  witness  hy  the  plaintiff,  and  permitted  to 
testify  to  statements  of  the  testator  touching  the  subject-matter  in  contro* 
Tersy.    Heid,  that  the  witness  was  competent  and  the  evidence  admissible. 

Error  to  the  Circuit  Court  of  the  United  States  for  the 
Northern  District  of  Illinois. 
The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  George  Willard  for  the  plaintiff  in  error. 
Mr.  Huntington  W,  Jackson  and  Mr.  John  ff,   Thompnan^ 
wfdlra. 

Mr*  Justice  Harlan  delivered  the  opinion  of  the  court. 

This  is  a  writ  of  error  from  a  judgment  rendered  in  the  Cir- 
cuit Court  of  the  United  States  for  the  Northern  District  of 
Illinois  in  favor  of  the  Third  National  Bank  of  Chicago,  Illi- 
nois, against  Orrin  W.  Potter,  executor  of  E.  B.  Ward.  Upon 
the  trial  before  the  jury,  one  William  Sturgess,  not  a  party  to 
the  action,  was  introduced  as  a  witness  in  behalf  of  the  bank. 
In  the  course  of  his  examination  he  was  allowed,  against  the 
objection  of  the  defendant,  to  testify  as  to  a  conversation  had 
by  him  with  Ward,  touching  some  of  the  matters  involved  in 
the  present  controversy.  The  objection  to  his  testifying  was 
placed  upon  the  ground  that  Ward  was  dead,  and  that  he,  the 
witness,  was  interested  in  the  issues  to  be  tried.  The  ac- 
tion of  the  Circuit  Court  in  permitting  the  witness  to  disclose 
that  conversation  is  the  subject  of  one  of  the  assignments  of 
error. 

By  sect.  858  of  the  Revised  Statutes  it  is  declared  that  ^^  in 
the  courts  of  the  United  States  no  witness  shall  be  excluded  in 
any  action  on  account  of  color,  or  in  any  civil  action  because 
he  is  a  party  to  or  interested  in  the  issue  tried :  Provided^ 
that  in  actions  by  or  against  executors,  administrators,  or 
guardians,  in  which  judgment  may  be  rendered  for  or  against 
them,  neither  party  shall  be  allowed  to  testify  against  the 
other  as  to  any  transaction  with  or  statement  by  the  testator, 
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intestate,  or  ward,  unless  called  to  testify  thereto  by  the  oppo- 
site party,  or  required  to  testify  thereto  by  the  court.  In  all 
other  respects  the  laws  of  the  State  in  which  the  court  is  held 
shall  be  the  rules  of  decision  as  to  the  competency  of  witnesses 
in  the  courts  of  the  United  States  in  trials  at  common  law  and 
in  equity  and  admiralty." 

The  first  clause  of  this  section  is,  substantially,  in  the  words 
of  the  proviso  of  the  third  section  of  the  act  of  July  2,  1864^ 
making  appropriations  for  sundry  civil  expenses  of  the  govern- 
ment. 13  Stat.  851.  The  second  clause  is  in  the  words  of  the 
proviso  of  the  act  of  March  8, 186*5,  amending  the  third  section 
of  the  act  of  July  2,  1864  (id.  688),  while  the  last  clause  is 
founded  upon  the  act  of  July  16,  1862.     12  id.  588. 

The  existing  statute  (Rev.  Stat.,  sect.  858)  seems  too  plain 
to  require  construction.  The  first  clause  of  that  section  shows 
that  there  was  in  the  mind  of  Congress  two  classes  of  wit- 
nesses, —  those  who  were  parties  to  the  issue,  that  is,  parties  to 
the  record ;  and  those  interested  in  the  issue  to  be  tried,  that 
is,  those  who,  although  not  parties  to  the  record,  held  such 
relations  to  the  issue  that  they  would  lose  or  gain  by  the  direct 
It'gal  operation  and  efEect  of  the  judgment.  A  witness  may  be 
interested  in  the  issue  without  being  a  party  thereto,  —  a  dis- 
tinction which  seems  to  have  been  recognized  in  all  the  statutes 
to  which  reference  has  been  made.  But  whether  a  party  to 
or  only  interested  in  the  issue,  the  witness  is  not  to  be  excluded 
in  the  courts  of  the  United  States,  upon  either  ground,  except 
that  in  actions  in  which  judgment  may  be  rendered  for  or 
against  an  executor,  administrator,  or  guardian,  no  party  to  the 
action  can  testify  against  the  other  as  to  any  transaction  with, 
or  statement  by,  the  testator,  intestate,  or  ward,  unless  called 
to  testify  thereto  by  the  opposite  party,  or  required  to  testify 
thereto  by  the  court.  The  proviso  of  sect.  858  excludes  only 
one  of  the  classes  described  in  its  first  clause,  —  those  who  are, 
technically,  parties  to  the  issue  to  be  tried,  —  and  we  are  not 
at  liberty  to  suppose  that  Congress  intended  the  word  "  party," 
HS  used  in  that  proviso,  to  include  both  those  who,  according 
to  the  established  rules  of  pleading  and  evidence,  are  parties  to 
the  issue,  and  those  who,  not  being  parties,  have  an  interest 
in  the  result  of  that  issue 
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It  ia,  however,  contended  by  the  learned  counsel  for  the  plain- 
tiff in  error  that,  by  the  laws  of  Illinois,  Sturgess  was  an  incom- 
petent witness  as  to  the  matters  embraced  in  his  conversation 
with  Ward,  and  that  the  Circuit  Court  was  bound  to  follow 
those  laws  as  interpreted  by  the  highest  court  of  the  State.  It 
is  quite  true  that  the  thirty-fourth  section  of  the  Judiciary  Act 
of  1789  —  preserved,  totidem  verbis^  in  sect.  721  of  the  present 
revision  of  the  statutes  —  has  been  const iiied  as  requiring  the 
Federal  courts,  in  all  civil  cases  at  common  law,  not  within 
the  exceptions  named,  to  observe,  as  rules  of  decision,  .he  rules 
of  evidence  prescribed  by  the  laws  of  the  States  in  which  such 
courts  respectively  sit.  Vance  v.  Campbell^  1  Black,  427 ; 
Wright  V.  Bales,  2  id.  585;  McNiel  v.  HoU>rook,  12  Pet.  84; 
Sims  V.  Hundley,  6  How.  1 ;  Ryan  v.  Brindley,  1  WaU.  66. 
But  that  section  of  the  act  of  1789,  as  does  sect.  721  of  the 
Revised  Statutes,  expressly  excepts  from  its  operations  cases 
^^  where  the  Constitution,  treaties,  or  statutes  of  the  United 
States  otherwise  provide.''  We  have  seen  that  the  existing 
statutes  of  the  United  States  do  ^^  otherwise  provide,"  in  that 
they  forbid  the  exclusion  of  a  witness  upon  the  ground  thnt 
he  is  a  party  to,  or  interested  in,  the  issue,  in  any  civil  action 
whatever  pending  in  a  Federal  court,  except  in  a  certain  class 
of  actions,  which  do  not  embrace  the  one  now  before  us.  ^^  In 
all  other  respects,''  that  is,  in  all  cases  not  provided  for  by 
the  statutes  of  the  United  States,  the  laws  of  the  State,  in 
which  the  Federal  court  sits,  constitute  rules  of  decision  as 
to  the  competency  of  witnesses  in  all  actions  at  common  law, 
in  equity,  or  in  admiralty.  It  is  clear,  therefore,  that  the 
laws  of  Illinois  can  have  no  bearing  upon  a  case  which,  as 
here,  is  embraced,  or  has  been  provided  for,  by  the  Federal 
statute. 

But  little  need  be  said  concerning  the  remaining  assignments 
of  error.  The  one  which  relates  to  the  action  of  the  court  in 
permitting  the  bank  to  show  that,  in  due  course  of  its  business, 
notices  of  protest  would  have  been  forwarded  by  mail  to  Ward, 
had  they  been  received  from  the  notary,  would  have  deserved 
consideration,  but  for  the  fact,  which  appears  from  the  bill  of 
exceptions,  that  the  jury  were  informed  by  the  court,  in  its 
charge,  that  if  the  liability  of  Ward,  as  indorser,  depended 


166  PoTTKR  V,  National  Bank.  [Sup.  C5t 

solely  upon  this  point,  they  would  be  instructed  that  the  proof 
of  such  notice  was  insufficient.  We  cannot  see,  therefore,  that 
this  evidence,  even  if  improperly  admitted,  injuiionsly  affected 
the  plaintiff  in  error. 

The  objection  to  the  admission  in  evidence  of  the  letter  of 
Parsons,  cashier,  to  Smith,  dated  Dec.  11,  1873,  was  properly 
overruled.  No  objection  was  made  by  plaintiff  in  error  to  the 
admission  of  the  letters  and  telegrams  of  prior  dates.  The 
particular  letter,  to  the  reading  of  which  objection  was  inter- 
posed, constituted  a  part  of  the  transactions  described  in  the 
letters  and  telegrams  of  previous  dates,  and  was  properly  ad 
mitted,  in  further  explanation  of  those  transactions. 

The  only  other  assignments  of  error,  of  sufficient  importance 
to  require  notice,  relate  to  those  parts  of  the  charge  to  the  jury 
to  which  exception  was  taken  by  the  plaintiff  in  error.  In 
each  sentence  or  paragraph  of  the  charge,  to  which  exception 
was  especially  taken,  the  court  informed  the  jury  that  the 
evidence  tended  to  show  certain  facts  which  are  detailed  in  the 
charge.  The  point  is  made  here  that  the  evidence  did  not 
tend  to  show  any  such  state  of  facts  as  the  charge  of  the  court 
implied.  But  counsel  overlook,  or  fail  to  give  proper  force  to, 
the  circumstance  that  the  bill  of  exceptions,  not  purporting  to 
contain  all  the  evidence  adduced  before  the  jury,  itself  states 
that  there  was  evidence  tending  to  show  the  facts  set  forth  in 
the  charge.  If,  upon  the  whole  evidence,  the  plaintiff  in  error 
was  entitled  to  a  peremptory  instruction  in  his  behalf,  and  the 
court  had  refused,  when  asked,  to  give  such  an  instruction,  it^ 
action  could  not  be  reviewed  here,  except  upon  a  bill  of  excep- 
tions, containing  all  the  evidence.  And  so,  if  there  was  no 
evidence,  or  not  sufficient  evidence,  tending  to  show  the  facts 
recited  in  the  charge.  If  he  desired  the  court  to  give  any 
particular  propositions  of  law  to  the  jury,  so  much  of  the  evi- 
dence as  is  necessary  to  show  their  pertinency  ought  to  be  set 
forth  in  the  bill  of  exceptions.  But  no  propositions  of  law 
were  submitted  by  him  to  the  court  to  be  given  to  the  jury. 
We  do  not  perceive  that  the  charge  is  in  conflict  with  the 
evidence,  so  far  as  it  is  detailed  in  the  bill  of  exceptions. 

Under  all  the  circumstances,  this  coui*t  must  assume  that 
there  was  evidence  tending  to  show  the  facts  set  out  in  ihe 
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charge  to  the  jury.     And  so  construing  the  bill  of  exceptions, 

we  do  not  perceive  that  any  error  of  law  was  committed,  and 

the  judgment  is,  therefore, 

Affiffned* 


MisisG  Company  v.  Coksolidated  Mining  Company. 

1.  The  grant  of  the  sixteenth  and  thirty-fiixth  sections  of  public  land  to  the 
State  of  California  for  school  purposes,  made  by  the  act  of  March  8, 1863 
(10  Stat.  246),  was  not  intended  to  cover  mineral  lands.  Such  lands 
were,  by  the  settled  policy  of  the  general  government,  excluded  from  all 
grants. 

2  A  settlement  within  the  meaning  of  sect.  7  of  that  act  is  not  required,  eithei 
in  regard  to  the  acts  to  be  done  or  the  qualifications  of  the  settler,  to  be 
precisely  the  same  as  that  whereby  a  pre-emption  right  can  be  secured 
under  the  act  of  Sept.  4, 1841.    5  Stat.  45a 

3.  Whenever,  at  the  time  the  government  surveys  of  section  16  or  36  of  public 
land  in  California  are  made,  there  is,  by  the  erection  of  a  dwelling-house 
or  by  cultivation,  a  settlement  on  any  portion  thereof,  whereon  some  one 
resides  who  asserts  claim  thereto,  the  title  to  such  portion  does  not  vest 
in  the  State,  but  she  has  the  right  to  other  land  in  lieu  thereof.  Sherman 
V.  Buick  (98  U.  S.  209)  and  Water  ^  Mining  Company  v.  Bugbey  (96  id.  166) 
commented  on  and  explained. 

Error  to  the  Circuit  Court  of  the  United  States  for  the 
District  of  California. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  Peter  Van  Clief  and  Mr.  Oliver  D.  Barrett  for  the  plain- 
tiff in  error ;  Mr.  Samuel  M.  Wihon  and  Mr.  George  A.  Nourae 
for  the  defendant  in  error ;  Mr.  Benjamin  F.  Butler  for  the 
State  of  California;  and  The  Attorney- General  for  the  United 
States. 

Mr.  Justice  Miller  delivered  the  opinion  of  the  court. 

The  action  in  this  case  was  brought  originally  in  the  State 
court  of  California  by  Daniel  W.  Gillette  against  the  Keystone 
Consolidated  Mining  Company,  the  present  defendant  in  error, 
to  recover  possession  of  the  east  half  of  section  36,  in  township 
7  north,  range  10  east  of  Mount  Diablo  meridian,  and  in  the 
progress  of  the  case  it  was  transferred  to  the  Circuit  Court  of 
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the  United  States,  where  judgment  was  rendered  in  favor  of 
the  defendant.  The  Ivanhoe  Mining  Company,  the  plaintiff 
in  error,  having  been  subetituted  for  Gillette,  as  his  successor  in 
interest,  a  jury  was  waived  by  the  parties,  and  the  case  sub- 
mitted to  the  court. 

The  plaintiff  asserted  title  to  the  land  in  controversy  under  a 
patent  from  the  State  of  California,  and  the  defendant  under 
patents  from  the  United  States.  The  title  of  California  rests 
upon  the  act  of  Congress  granting  that  State  the  sixteenth  and 
thirty-sixth  sections  of  every  township  for  school  purposes,  and 
that  of  defendant  on  the  acts  of  Congress  concerning  the  posses* 
sion  and  sale  of  the  mineral  lands. 

As  the  question  to  be  decided  necessarily  involves  the  title  to 
much  other  mineral  land  in  California,  in  which  the  authorities 
of  the  State  of  California  and  the  officers  of  the  Land  Depart- 
ment of  the  United  States  entertain  and  act  upon  conflicting 
views  of  the  rights  of  the  State  and  the  general  government,  the 
State  of  California  by  her  counsel,  and  the  United  States  by 
the  Attomey-Greneral,  have  been  permitted  to  take  part  in  the 
argument. 

The  defendant  only  claims  part  of  the  land  embraced  in 
plaintiff's  patent,  and  denies  possession  of  that  for  which  no 
title  is  asserted  ;  and,  as  no  possession  is  proved  beyond  that  for 
which  the  defendant  defends,  only  that  is  in  controversy. 

The  court  below  finds  that  this  is  mineral  land,  and  that  the 
patent  of  the  United  States  was  issued  to  defendant  for  three 
several  mining  claims ;  to  wit,  the  Spring  Hill,  the  Geneva,  and 
the  Keystone.  That  the  Spring  Hill  was  located  in  May,  1851, 
the  Keystone  in  1858,  and  the  Geneva  in  October,  1868;  and 
that  the  original  locators  of  said  claims  and  their  grantees  have 
held  undisturbed  possession  thereof  ever  since,  and  by  such 
possession  and  the  working  of  said  mines  the  possessory  title 
was  vested  in  defendant  at  the  time  it  filed  its  application  for 
said  patent  in  the  land-office  of  the  United  States  at  Sacrar 
mento,  Jan.  6, 1871,  unless  the  State  of  California  had  acquired 
title  to  section  86  by  grant  from  the  United  States.  It  also 
appears  that  on  the  land  thus  claimed  by  plaintiff  a  mining 
town,  called  Amador  City,  exists,  of  about  four  hundred  or 
five  hundred  people,  which  began  in  1850,  and  reached  the 
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number  mentioned  in  185o,  witli  many  dwelling-houses,  and 
some  forty  acres  cultivated  by  the  owners  of  the  Keystone 
mining  claim. 

On  the  18th  of  June,  1870,  one  Henry  Casey  applied  to  the 
State  authorities  to  purchase  the  half-section  of  land  on  which 
this  town  and  these  mining  claims  were  located,  and  a  State 
patent  was  issued  to  his  vendee,  Gillette,  Oct.  8,  1872. 

The  township  in  which  this  land  lies  was  surveyed  in  the 
field  in  March,  1870,  the  survey  approved  Sept.  3,  1870,  and 
the  plat  filed  in  the  United  States  land-office  at  Sacramento, 
Oct.  7,  1870.  Within  three  months  after  this  latter  date  the 
application  of  the  defendant  was  made  for  patents  for  the  three 
mining  claims,  and  the  patents  were  issued  July  14, 1878. 

The  right  to  these  patents,  and  the  claim  of  the  town  of 
Amador  City,  were  contested  before  the  register  and  receiver, 
the  Commissioner  of  the  General  Land-Office,  and  the  Secre- 
tary of  the  Interior,  by  the  State  of  California,  and  the  parties 
claiming  under  her,  and  the  decision  was  adverse  to  the  title  of 
the  State. 

The  question,  and  the  only  question,  presented  for  our  con- 
sideration is  very  sharply  presented  by  this  statement  of  facts 
and  by  the  acts  of  Congress  pertinent  to  the  subject ;  and  it  is, 
nrhether  under  these  acts  the  title  of  the  land  in  question  be- 
came fixed  and  vested  absolutely  in  the  State  of  California  on 
the  ascertainment  by  the  survey  of  1870  that  it  was  part  of  the 
thirty-sixth  section  of  the  township  in  which  it  lies. 

The  act  of  March  3,  1858  (10  Stat.  244),  under  which  the 
right  of  the  State  of  California  to  the  school  lands  arises,  has 
been  the  subject  of  construction  in  this  court  more  than  once 
heretofore,  and  the  decision  of  the  question  before  us  requires 
a  further  critical  examination  of  its  provisions.  The  first  five 
sections  of  it  provide  for  the  establishment  of  the  offices  oi 
surveyor-general,  two  land-offices,  with  registers  and  receivers, 
and  for  the  organization  of  the  general  land  system  of  the 
United  States,  including  surveys ;  and  it  then  proceeds  to  lay 
down  the  rules  by  which  rights  to  the  public  lands  may  be 
acquired.  The  granting  clause  of  the  sixteenth  and  thirty-sixth 
sections  of  the  public  lands  as  thus  surveyed,  to  the  State  of 
California,  is  as  follows :  — 
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^  SvcT.  6.  And  be  it  further  enacted,  tliat  all  the  pablio  lands  in 
the  State  of  California,  whether  surveyed  or  unsurveyed,  with  the 
exceptions  uf  sections  sixteen  and  thirty-six,  which  shall  be,  and 
hereby  are,  granted  to  the  State  for  the  purposes  of  pablio  schools 
in  each  township,  and  with  the  exception  of  lands  appropriated 
under  the  authority  of  this  act,  or  reserved  by  competent  authority, 
and  excepting,  also,  the  lands  claimed  under  any  foreign  grant  or 
title,  and  the  mineral  lands,  shall  be  subject  to  the  pre-emption  laws 
of  fourth  September,  eighteen  hundred  and  forty-one,  with  all  the 
exceptions,  conditions,  and  limitations  therein,  except  as  is  herein 
otherwise  provided;  and  shall,  after  the  plats  thereof  are  returned 
to  the  office  of  the  register,  be  offered  for  sale,  after  six  months'  pub- 
lic notice  in  the  State  of  the  time  and  place  of  sale,  under  the  law«i 
rules,  and  regulations  now  governing  such  sales,  or  such  as  may  be 
hereafter  prescribed." 

Sect.  7  of  the  act  may  as  well  be  read  here,  as  it  is  importani 
to  a  true  solution  of  the  question  under  consideration. 

**  Sbct.  7.  And  be  it  further  enacted,  that  where  any  settlement,  by 
the  erection  of  a  dwelling-house  or  the  cultivation  of  any  portion  of 
the  land,  shall  be  made  upon  the  sixteenth  and  thirty-sixth  sectione, 
before  the  same  shall  be  surveyed,  or  where  such  sections  may  be 
reserved  for  public  uses  or  taken  by  private  claims,  other  lands  shall 
be  selected  by  the  proper  authorities  of  the  State  in  lieu  thereof, 
agreeably  to  the  provisions  of  the  act  of  Congress  approved  on  the 
twentieth  of  May,  eighteen  hundred  and  twenty-six,  entitled  *  An 
Act  to  appropriate  lands  for  the  support  of  schools  in  certain  town- 
ships and  fractional  townships,  not  before  provided  for,'  and  which 
shall  be  subject  to  approval  by  the  Secretary  of  the  Interior.  And 
no  person  shall  make  a  settlement  or  location  upon  any  tract  or 
narcel  of  land  selected  for  a  military  post,  or  within  one  mile  of 
such  post,  or  on  any  other  lands  reserved  by  competent  authority ; 
nor  shall  any  person  obtain  the  benefits  of  this  act  by  a  settlement 
or  location  on  mineral  lands." 

The  twelfth  section  grants  to  the  State  seventy-two  sections 
for  the  use  of  a  seminary  of  learning,  to  be  selected  by  the 
governor  or  some  one  appointed  by  him,  in  legal  subdivisions 
of  not  less  than  a  quarter-section,  of  any  unsold,  unoccupied^ 
and  unappropriated  public  lands :  ^^  Provided^  however^  that  no 
mineral  lands,  or  lands  reserved  for  any  public  purpose  what* 
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ever,  or  lands  to  which  any  settler  may  be  entitled  under  the 
provisions  of  this  act,  shall  be  subject  to  such  selection.*' 

The  thirteenth  section  also  grants  the  State  ten  sections  of 
land  for  the  purpose  of  erecting  the  public  buildings  of  the 
State,  with  the  same  proviso  as  the  one  to  sect.  12. 

The  proviso  to  the  third  section  is  also  relied  upon  as  indicative 
of  the  purpose  of  Congress  in  regard  to  the  mineral  lands  of 
California.  That  section  contains  the  authority  under  which 
the  surveyor-general  is  to  act  in  surveying  the  public  lands  in 
that  State,  and  after  investing  him  with  the  powers  conferred 
on  other  surveyors-general,  and  prescribing  some  specific  direc 
tions  for  the  survey  of  private  land-claims,  it  is  ^^  Provided^ 
that  none  other  than  township  lines  shall  be  surveyed  where 
the  lands  are  mineral,  or  are  deemed  unfit  for  cultivation ;  and 
no  allowance  shall  be  made  for  such  lines  as  are  not  actaally 
run  and  marked  in  the  field,  and  were  actually  necessary  to 
be  run." 

It  is  strongly  urged  by  plaintiff's  counsel  that  the  language 
of  the  granting  clause  imports  a  grant  in  prcesenti^  and  that 
wherever  by  any  survey  of  the  government  thereafter  made 
the  location  of  the  sixteenth  and  thirty-sixth  sections  of  a  town- 
ship is  ascertained,  it  establishes  the  title  in  the  State  from  the 
date  of  the  statute,  namely,  March  8,  1858. 

It  is  quite  unnecessary  to  enter  upon  this  question,  which 
has  been  before  us  in  so  many  shapes ;  for,  if  it  be  conceded 
that  such  would  be  the  effect  of  the  statute  if  there  were  no 
words  of  exception  in  the  grant,  Congress  has,  in  nearly  every 
case  where  the  question  has  arisen,  made  such  specific  excep- 
tions to  the  operation  of  the  grant  as  to  decide  the  matter  with- 
out resort  to  the  rule  of  construction  asserted  by  plaintiffs. 

Take,  for  instance,  railroad  grants.  Besides  the  more  general 
reservations  from  the  grant,  there  is  almost  always  found  a 
provision  that  where,  by  the  location  of  the  road,  the  sections 
on  each  side  of  it,  which  would  pass  by  the  general  terms  of 
the  grant,  are  ascertained,  those  which  have  been  pre-empted, 
sold,  or  otherwise  disposed  of  shall  not  so  pass,  but  the  grantee 
may  select  other  lands  in  lieu  of  those,  which  may  be  saiJ  o 
this  manner  to  be  excepted  out  of  the  grant. 

This  is  true  of  the  statute  under  consideration,  and  we  may 
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pass  this  branch  of  the  argument  by  coucoding  that  if  the  land 
in  controversy  is  subject  to  the  grant  the  title  relates  to  the 
date  of  the  act  of  Congress. 

Defendants  all^e  that  it  is  not  so  subject  to  the  grant,  for 
two  reasons :  — 

1.  That  it  is  mineral  land,  and  that  the  grant  of  school  lands 
to  the  State  does  hot  cover  any  mineral  land. 

2.  That  by  virtue  of  the  seventh  section  such  settlement  and 
cultivation  Iiad  been  made  on  the  land  before  the  survey  was 
made,  as  to  take  it  out  of  the  grant,  and  remit  the  State  to  the 
<ieIection  of  other  public  land  in  lieu  of  this. 

We  will  consider  these  in  their  order. 

Very  soon  after  the  conquest  of  California  and  its  cession  to 
the  United  States  by  Mexico,  it  was  found  to  be  rich  in  the 
precious  metals,  and  such  was  the  rapid  influx  of  immigrants 
from  the  Eastern  States  that  the  California  population  at  the 
time  it  was  organized  as  a  State  in  1850  was  largely  composed 
of  mining  camps  and  settlements  engaged  in  mining  these  met- 
als. As  nearly  all  those  mines  were  discovered  on  land  the 
title  of  which  was  vested  by  the  treaty  in  the  government  of 
the  United  States,  it  became  important  to  determine  what  course 
the  government  would  take  with  regard  to  this  new  source  of 
untold  wealth.  The  Spanish  government,  to  which  this  territory 
and  much  other,  rich  in  precious  metals,  had  once  belonged, 
had  instituted  a  system  of  laws  concerning  her  mines  by  which 
private  enterprise  was  invited  to  develop  them,  and  a  revenue 
secured  at  the  same  time  to  the  crown,  which  made  Spain  for 
a  time  the  richest  of  the  civilized  governments  of  the  world 
This  system  Mexico  had  inherited  and  perpetuated,  and  there 
were  many  American  statesmen  who  believed  that  with  the 
territory  we  had  acquired  the  laws  which  governed  the  produc- 
tion of  gold  from  the  earth.  Others  believed  that,  whether  this 
were  so  or  not,  it  would  be  a  wise  policy  for  the  government  to 
secure  to  itself  a  fair  proportion  of  the  metal  produced  from  its 
own  ground.  But,  while  Congress  delayed  and  hesitated  to  act, 
the  swarm  of  enterprising  and  industrious  citizens  filled  the 
country,  and,  before  a  State  could  be  organized,  had  become  its 
dominating  element,  with  wealth  and  numbers  and  claims  wbiofa 
demanded  consideration. 
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Matters  remained  iu  this  condition,  with  slight  exception, 
until  July  26,  1866,  when  Congress  passed  a  law  by  which  title 
to  mineral  land  might  be  acquired  from  the  government  at 
nominal  prices,  and  by  which  the  idea  of  a  royalty  on  the 
product  of  the  mines  was  for  ever  relinquished.  14  Stat. 
251. 

During  this  period,  however,  from  1849  to  1866,  the  system 
of  the  disposition  of  the  public  lands  in  general  had  to  be  in* 
troduced  into  California,  and  grants  of  land  were  made  to  the 
State  for  various  purposes,  also  to  railroad  companies ;  and  in 
all  this  the  attention  of  Congress  was  necessarily  turned  to  the 
distinction  between  mineral  lands  and  the  ordinary  agricultural 
lands  of  the  other  Western  States  to  which  similar  laws  had 
applied.  This  distinction  is  nowhere  more  plainly  manifested 
than  in  this  act  of  1858.  As  we  said  in  Sherman  v.  Buick 
(98  U.  S.  209),  the  main  purpose  of  that  act  was  to  provide 
for  the  survey  and  sale  of  the  public  lands  and  for  the  right  of 
pre-emption  to  the  settler  on  them,  and  there  was  embraced 
in  this  clause  of  pre-emption  the  grant  of  the  sixteenth  and 
thirty-sixth  sections  to  the  State  for  school  purposes.  In  the 
very  sentence  which  contains  this  grant  in  parenthesis,  and 
while  introducing  the  new  principle,  that  the  public  lands 
should  be  subject  to  the  right  of  pre-emption,  whether  sur- 
veyed or  unsurveyed,  the  mineral  lands  are  excepted,  in  express 
terms,  from  this  right  and  from  public  sale. 

We  say  that  this  introduced  a  new  principle  in  pre-emption 
law ;  for,  except  in  a  very  few  cases,  no  right  of  pre-emption  had 
before  existed  until  the  lands  were  surveyed,  so  that  the  pre- 
emptor  could  designate  by  the  description  of  the  congressional 
survey  the  precise  land  to  which  his  pre-emption  attached. 

But  this  right  of  pre-emption,  on  unsurveyed  lands,  was  by 
this  statute  to  last  but  one  year ;  and  so  careful  was  Congress 
to  protect  mineral  lands  from  sale  and  pre-emption,  that,  as 
we  have  already  shown  by  the  proviso  to  sect.  8  of  the  act, 
the  surveyors  were  forbidden  to  extend  their  surveys  over 
them. 

The  effect  of  this  was  as  Congress  intended  it  should  be,  that, 
as  no  surveys  could  be  made  of  mineral  lands  until  further 
order  of  Congress,  there  could  be  no  sale,  pre-emption,  or  other 
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title  acquired  in  ininerul  lands  until  Congress  bad  provided  by 
law  for  their  disposition.  The  purpose  of  these  provisions  was 
undoubtedly  to  reserve  these  lands,  so  much  more  valuable  than 
ordinary  public  lands,  and  the  nature  of  which  suggested  a 
policy  different  from  other  lands  in  their  disposal,  for  such 
measures  in  this  respect  as  the  more  matured  wisdom  of  that 
body,  which  by  the  Constitution  is  authorized  to  dispose  of  the 
territory  or  other  property  of  the  United  States,  should  after 
wards  devise. 

It  is  a  strong  corroboration  of  this  view  that  Congress,  in 
sect.  12  of  this  same  statute  giving  the  State  seventy-two  sec- 
tions for  a  seminary  of  learning,  declares  that  no  mineral  lands 
shall  be  taken  under  the  grant,  and  makes  the  same  reserva 
tion  of  its  mineral  lands  in  the  grant  for  the  erection  of  public 
buildings  in  the  State. 

We  find  a  similar  provision  in  the  grant  to  the  Pacific  Rail- 
road Companies,  whose  road  it  was  known  would  pass  through 
some  of  these  mineral  regions.  By  the  fourth  section  of  the  act 
of  1864  (13  Stat.  856),  it  is  declared  that  neither  that  act  nor 
the  act  of  1862  shall  be  held  to  include  in  the  grant  ^^any 
government  reservation  or  mineral  lands  or  the  improvements 
of  any  bona  fide  settler  on  any  lands  returned  or  denominated 
as  mineral  lands.'' 

As  we  have  already  said,  Congress,  after  keeping  this  matter 
in  abeyance  about  sixteen  years,  enacted  in  1866  a  complete^ 
system  for  the  sale  and  other  regulation  of  its  mineral  lands, 
so  totally  different  from  that  which  governs  other  public  lands 
as  to  show  that  it  could  never  have  been  intended  to  submit 
them  to  the  ordinary  laws  for  disposing  of  the  territory  of  tlu^ 
United  States. 

Taking  into  consideration  what  is  well  known  to  have  been 
the  hesitation  and  difficulty  in  the  minds  of  Congressmen  in 
dealing  with  these  mineral  lands,  the  manner  in  which  the 
question  was  suddenly  forced  upon  them,  the  uniform  reser- 
vation of  them  from  survey,  from  sale,  from  pjre-emptioa,  and 
above  all  from  grants,  whether  for  railroads,  public  buildings, 
or  other  purposes,  and  looking  to  the  fact  that  from  all  the 
grants  made  in  this  act  they  are  reserved,  one  of  which  is  for 
school  purposes  besides  the  sixteenth  and  thirty-sixth  sectiona. 
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we  are  forced  to  the  conclusion  that  Congress  did  not  intend  to 
depart  from  its  uniform  policy  in  this  respect  in  the  grant  of 
those  sections  to  the  State. 

It  follows  from  the  finding  of  the  court  and  the  undisputed 
facts  of  the  case,  that  the  land  in  controversy  being  mineral 
land,  and  well  known  to  be  so  when  the  surveys  of  it  were 
made,  did  not  pass  to  the  State  under  the  school-section  grant. 

It  seems  equally  clear  to  us  that  the  land  is  excepted  from 
the  grant  by  the  terms  of  the  seventh  section  of  the  act  of 
1853. 

In  the  case  of  Sherman  v.  Buick  (mpra)  we  have  said  in  ref- 
erence to  this  section  that  it  was  unnecessary  to  decide  whether 
the  improvements  found  on  the  land  when  the  survey  was 
made  and  the  character  of  the  person  owning  them  should  be 
in  all  respects  those  which  are  prescribed  by  the  general  pre- 
emption law.  We  are  now  satisfied  that  this  section  prescribes 
its  own  rules  on  that  subject,  and  that  whenever,  at  the  time 
these  sections  are  ascertained  by  the  government  survey,  there 
is  either  a  dwelling-house  or  the  cultivation  of  any  portion  ot 
the  land,  on  which  some  one  is  residing  and  is  asserting  claim 
to  it,  the  title  of  the  State  does  not  vest,  but  the  alternative  right 
to  other  land  as  indemnity  does.  It  is  only  necessary  to  look 
to  what  we  have  said  in  Sherman  v.  Buick^  of  the  fact  that 
Congress  had  in  view  the  rapid  settlement  of  the  country  and 
the  long  time  which  might  elapse  before  it  could  be  known  by 
actual  survey  where  these  school  sections  would  be  found,  to 
see  that  a  liberal  construction  must  be  given  to  the  language 
by  which  Congress  expresses  its  purpose  to  protect  these  settle- 
ments, buildings,  and  cultivations,  and  that  we  have  no  right 
to  a<ld  other  qualifying  incidents  to  the  exercise  of  this  right 
than  those  found  in  the  statute.  These  are  not  the  same  re- 
quired under  the  general  pre-emption  law,  and  we  have  no 
authority  to  import  the  latter  into  the  new  statute. 

Some  of  the  expressions  found  in  Sherman  v.  Buick  and  in 
Water  ^  Mining  Company  v.  Bugbey  (96  U.  S.  166)  are  sup- 
posed by  counsel  to  convey  a  different  meaning ;  but  in  the  use 
of  the  words  "pre-emption"  and  "pre-emptor,"  in  reference  to 
thU  iection  of  the  statute^  it  was  not  designed  to  imply  all  that 
meant  by  those  terms  in  the  act  of  1841  and  its  amenda^ 
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tory  adjuncts,  but  to  convey  the  idea  of  a  settlement  and  a 
settler  according  to  the  terms  of  the  statute  under  considera- 
tion. Nor  is  there  anything  in  the  principle  announced  in  the 
latter  case,  that  where  a  settler  abandons  his  claim  to  hold  the 
land  against  the  State  by  virtue  of  such  settlement  or  improve- 
ment, and  acknowledges  the  title  of  the  State  by  purchase,  that 
his  improvement  or  settlement  cannot  be  set  up  by  a  third 
person  to  defeat  the  title  of  the  State  recognized  by  the  United 
States,  which  conflicts  with  what  we  have  just  said  or  with  the 
defendants'  rights  in  the  present  case.  Here  the  settlement, 
building,  and  cultivation  have  been  continuous  for  twenty 
years,  with  constant  assertion  of  claim.  The  same  parties  or 
their  privies  are  still  claiming  it.  None  of  them  have  accepted 
tide  under  the  State,  or  acknowledged  its  right  to  the  land. 
The  government  of  the  United  States  has  given  them  a  patent 
founded  on  this  very  possession,  use,  and  occupation.  Nothing 
in  that  opinion  justifies  the  construction  placed  upon  it  by  coun- 
sel, and  the  case  is  clearly  inapplicable  to  the  one  before  us. 

We  are  of  opinion  that  the  settlement,  building,  and  cultiva- 
tion found  as  facts  by  the  Circuit  Court  bring  the  case  within 
the  provisions  of  the  seventh  section  of  the  act  of  1853,  and 
necessarily  render  void  the  title  assei*ted  under  the  State  by 
plaintiff. 

It  follows  that  the  judgment  of  the  Circuit  Court  is  right, 

and  it  is  accordingly 

Affirmsdm 

Mb.  JusnoB  Field  did  not  take  any  part  in  dedding  this 
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Jtfkdxs  v.  Swbbtzbb. 

1.  Where  the  Supreme  Court  of  a  State  reversed,  on  appeal,  a  decree  disniisfuig, 

upon  a  final  hearing,  the  complainant's  bill,  and  remanded  the  cause  with 
instructions  to  refer  it  to  a  master  to  state  the  accounts  between  the  parties 
in  accordance  with  the  mandate,  the  suit  cannot  be  removed  to  the  Circuit 
Court  of  the  United  States. 

2.  Removal  Can»  (100  U.  S.  467)  cited  and  approved. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
Western  District  of  Pennsylvania. 

The  facts  are  stated  in  the  opinion  of  the  eourt. 

Mr.  F,  Carroll  Brewster  for  the  appellants. 
Mr.  A,  Ricketts^  contra. 

Mb.  Chief  Justice  Watte  delivered  the  opinion  of  the 
court. 

This  was  a  suit  in  equity,  begun  in  the  Court  of  Common 
Pleas  of  Luzerne  County,  Pennsylvania,  June  20,  1868,  by  the 
appellee  against  the  appellants  and  one  James  Jifkins,  to  ob- 
tain an  account  of  the  rents  and  profits  and  a  reconveyance  of 
certain  real  estate,  which,  it  was  alleged,  had  been  transferred 
to  the  defendants,  and  put  into  their  possession  as  security  for 
the  payment  of  money.  The  defendants  answered,  denying 
that  they  held  the  property  as  security,  and  claiming  that  their 
title  was  absolute.  Upon  this  issue  testimony  was  taken,  and 
after  hearing  in  the  Common  Pleas,  on  the  20th  of  February, 
1871,  the  prayer  for  relief  was  refused  and  the  bill  dismissed. 
From  this  decree  an  appeal  was  taken  to  the  Supreme  Court 
of  the  State,  where,  on  the  23d  of  May,  1872,  the  decree  below 
was  reversed,  the  bill  reinstated,  and  the  cause  remanded  with 
instructions  to  refer  the  cause  to  a  master  ^^  to  take  an  account 
of  the  rents,  issues,  and  profits  received  by  the  defendants 
from  the  property  in  question,  together  with  an  account  of 
debts  paid  by  them,  due  by  the  plaintifiF,  with  an  equitable 
allowance  for  services  rendered  by  the  defendants,  ascertaining 
the  amount  due  by  either  party  to  the  other  party,  so  as  to 
enable  the  Court  of  Common  Pleas  to  make  a  final  decree  in 
the  premises,  according  to  equity."     On  the  24th  of  August 
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the  cane  was  referred  by  the  Common  Pleas,  in  accordance  with 
the  mandate  of  the  Supreme  Court.     On  the  24th  of  August, 

1874,  two  years  later,  but  before  any  report  was  filed,  the 
present  appellants,  who  were  then  the  sole  defendants,  James 
Jifkins  having  before  that  time  died,  filed,  in  the  Common 
Pleas,  a  petition  for  the  removal  of  the  suit  to  the  Circuit 
Court  of  the  United  States  for  the  Western  District  of  Penn- 
sylvania, under  the  provisions  of  the  act  of  1866,  now  sect. 
689,  sub.  2,  Rev.  Stat.  In  this  petition  they  averred  that  they 
had  become  citizens  of  the  State  of  Virginia  since  the  com- 
mencement of  the  suit;  that  the  plaintiff  was,  when  the  suit 
was  begun,  and  still  continued  to  be,  a  citizen  of  Pennsylvania  ; 
and  that  the  suit  was  one  in  which  there  could  be  a  final  deter- 
mination of  the  controversy,  so  far  as  it  concerned  the  peti- 
tioners, without  the  presence  of  the  other  defendant  or  his 
legal  representatives  as  parties  to  the  cause.  On  the  9th  of 
November,  1874,  the  same  parties  filed  a  further  petition  for 
removal,  under  the  act  of  1867  (Rev.  Stat.,  sect.  639,  sub.  3), 
on  the  ground  of  local  influence  and  prejudice.  Both  these 
petitions  were  denied  in  the  State  court,  Nov.  16,  1874;  but, 
notwithstanding  this,  the  appellants,  on  the  6th  of  December, 
filed  in  the  Circuit  Court  a  certified  copy  of  the  record  in  the 
case,  and,  on  the  20th  of  March,  that  court  declined  to  take 
jurisdiction,  and  remanded  the  cause  to  the  Court  of  Common 
Pleas.    From  that  order  the  present  appeal  was  taken,  May  11, 

1875,  under  the  act  of  March  3, 1875,  sect.  5.     18  Stat.  472. 
The  single  question  to  which  our  attention  was  called  on  the 

argument  was  whether  the  petitions  for  removal  were  presented 
to  the  State  court  in  time.  In  both  the  acts  of  Congress  in- 
voked it  is  provided  that  the  petition  shall  be  filed  ^'before 
the  trial  or  final  hearing  of  the  suit.'*  From  the  record  it 
appears  that  there  was  but  a  single  issue  between  the  parties ; 
to  wit,  whether  the  appellants  were  the  absolute  owners  of  the 
property  in  dispute,  or  whether  they  held  the  title  in  trust  for 
the  appellee.  This  issue  was  heard  and  decided  in  favor  of 
the  appellants  in  the  Common  Pleas.  The  suit  was  then  taken 
by  appeal  to  the  Supreme  Court  of  the  State,  where  it  was 
again  heard  and  a  decision  rendered  in  favor  of  the  present 
appellee.     This  disposed  of  the  case  finally  on  its  merits,  and 
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nothing  remained  to  be  done  but  to  continue  the  hearing 
already  begun  until  the  necessary  accounts  could  be  taken  and 
the  details  of  a  final  decree  settled.  The  act  of  1875  requires 
that  the  petition  for  removal  shall  be  filed  ^^  before  the  trial." 
This,  we  held  in  the  Removal  Casett  (100  U.  S.  467),  meant 
•* before  the  trial  is  in  good  faith  entered  upon."  If  the*'  trial 
had  actually  begun  and  was  in  progress  in  the  orderly  course 
of  proceeding,"  when  the  petition  was  presented,  it  would  be 
too  late.  The  same  rule  applies  to  the  acts  now  under  con- 
sideration. '^  Before  the  trial  or  final  hearing"  means  here,  as 
there,  before  the  trial  or  hearing  of  the  cause  has  been  in  good 
faith  begun.  These  statutes  do  not,  any  more  than  that  of 
1876,  "allow  a  party  to  experiment  on  his  case  in  the  State 
court,  and,  if  he  meets  with  unexpected  difficulties,  stop  the 
proceedings  and  take  his  suit  to  another  tribunal."  He  must 
make  his  election  before  he  goes  to  the  trial  or  hearing  on 
the  merits. 

It  seems  to  us  clear  that  if  the  Court  of  Common  Pleas 
had,  in  the  first  instance,  decided  the  issue  raised  by  the  plead* 
ings  in  favor  of  the  appellee  instead  of  the  appellants,  and  sent 
the  case  to  a  master  to  state  the  accounts,  no  removal  could 
have  been  effected  after  that.  The  final  hearing  was  entered 
on  when,  in  the  orderly  course  of  proceedings,  the  issue  made 
by  the  pleadings,  and  on  which  the  rights  of  the  parties  de- 
pended, was  submitted  to  the  court  for  judicial  determination. 
It  matters  not  that,  after  the  main  question  in  the  case  had 
been  settled,  the  convenience  of  the  court  made  it  necessary  to 
call  in  the  help  of  a  master.  In  this  way  no  new  hearing  was 
entered  on.  The  old  submission  was  only  continued  until  the 
details  of  the  original  inquiry  could  be  settled  for  the  purposes 
of  a  fional  decree. 

The  hearing  of  this  case,  originally  begun  in  the  Common 
Pleas,  was  transferred  by  the  appeal  to  the  Supreme  Court. 
That  court,  on  the  appeal,  had  the  right  to  re-examine  what 
had  been  done  in  the  Common  Pleas.  In  effect  it  took  up  the 
on  the  hearing  begun  below.  If,  on  the  appeal,  the  de- 
below  had  been  reversed  and  the  cause  sent  back  for  a 
rehearing,  then  the  final  bearing,  for  the  purposes  of  the  stat- 
tttee  now  under  consideration,  would  not  have  begun  until  the 
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court  below  had  again  entered  upon  the  determination  of  the 
cause.  Then  the  reversal  would  have  perfected  the  right  to 
a  second  hearing  in  the  coui't  of  original  jurisdiction,  and, 
under  the  rule  stated  in  Vannevar  v.  Bryant  (21  Wall.  41), 
a  demand  for  the  traAsfer  might  properly  be  made.  Here, 
however,  the  Supreme  Court  granted  no  new  hearing.  It 
revei-sed  what  had  been  done  below,  and  then  proceeded,  under 
the  original  submission,  to  decree  on  the  merits.  It  thus 
continued  the  hearing  under  the  original  submission,  decided 
the  controversy  so  far  as  the  primary  rights  of  the  parties 
were  concerned,  and  through  the  Common  Pleas  sent  the  case 
to  a  master  to  settle  the  details  of  the  final  decree.  No  power 
was  given  the  court  below  to  rehear  the  case,  but  only  to  pro- 
ceed in  due  course  with  the  hearing  that  had  been  begun  until 
the  inquiry  as  to  the  whole  subject-matter  was  completed. 

Decree  qffirmed. 

Mb.  Justiob  Stbono  did  not  take  part  in  the  deoisioii  of 
this  cause. 


Railway  Company  v.  Rbnwiok. 

The  second  section  of  the  act  of  the  Greneral  Assembly  of  Iowa,  entitled  "  An 
Act  in  relation  to  riparian  owners  on  the  Mississippi  and  Miasoori  RiTera," 
approved  March  18,  1874,  is  not  in  conflict  with  any  statute  of  the  United 
States.  Where,  therefore,  the  owner  of  lands  on  the  Mississippi  had  made 
an  embankment  in  front  of  them,  and  at  its  outer  end  beyond  low- water 
mark  erected,  without  the  direction  or  consent  of  the  Secretary  of  War,  a 
stone  pier  or  crib,  this  court  affirms  the  judgment  of  the  Supreme  Court  of 
that  State,  declaring  that  under  that  section  a  railway  company  cannot  con- 
struct its  road  over  the  embankment  between  high  and  low  water  mark,  nnleat 
the  damages  to  such  owner  shall  first  be  ascertained  and  paid. 

Motion  to  dismiss  a  writ  of  error  to  the  Supreme  Ck^nrt  of 
the  State  of  Iowa,  coupled  with  a  motion  under  Rule  6  to 
affirm  the  judgment. 

This  was  a  proceeding,  under  the  statute  of  lowar  by  the 
Davenport  and  Northwestern  Railway  Company  for  the  gnnnfln 
ment  of  damages  sustained  by  its  appropriating  lands  for  the 


Oct.  1880.]  Railway  Co.  v.  Rbnwick.  181 

construction  of  its  road.  Among  others  is  a  strip  situate  in 
the  city  of  Davenport  between  high  and  low  water  mark  on 
the  Mississippi  Riven  It  fronts  certain  lots,  on  which  were 
erected  a  steam  saw-mill,  a  planing-mill,  and  other  houses. 
Ren  wick  and  others  were  in  possession  of  the  lots,  and  they 
or  those  under  whom  they  claimed  had  made  an  embankment 
extending  therefrom  into  the  river,  and  erected  at  the  end  of 
it  a  stone  pier,  without  having  obtained  the  consent  or  direc- 
tion of  the  Secretary  of  War.  A  boom  was  thus  formed  for 
holding  logs  in  front  of  and  convenient  to  the  mill.  The  line 
of  the  Railroad  passes  over  this  embankment  between  high  and 
low  water  mark. 

The  railway  company  was  authorized  by  law  to  construct  its 
road,  and  the  city  of  Davenport  gave  its  consent  to  laying  the 
ti'acks  within  its  limits. 

A  judgment,  rendered  against  the  company  by  the  Scott 
Circuit  Court  for  the  damages  aforesaid,  was  affirmed  by  the 
Supreme  Court.     This  writ  of  error  was  then  sued  out. 

Sect.  5254  of  the  Revised  Statutes  of  the  United  States 
provides :  — 

^  The  owners  of  saw-mills  on  the  Mississippi  River  are  authorized 
and  empowered,  under  the  direction  of  the  Secretary  of  War,  to 
construct  piers  or  cribs  in  front  of  their  mill  property  on  the  banks 
of  the  river  for  the  protection  of  their  mills  and  rafts  against  dam- 
age by  floods  and  ice :  Provided^  hotoevery  that  the  piers  or  cribs 
flo  constructed  do  not  interfere  with  or  obstruct  the  navigation  of 
the  rive^,  and  in  case  any  pier  or  crib  constructed  under  authority 
of  this  section  shall  at  any  time,  and  for  any  cause,  be  found  to 
obstruct  the  navigation  of  the  river,  the  government  expressly 
reserves  the  right  to  remove  or  direct  the  removal  of  it,  at  the  cost 
and  expense  of  the  owners  thereof.** 

An  act  of  the  General  Assembly  of  Iowa,  approved  March 
18,  1874  (Public  Laws  of  Iowa,  1874,  p.  28),  is  as  follows :  — 

**  Atf  Act  in  relation  to  Riparian  Owners  on  the  Mississippi  and 
Missouri  Rivers. 

*^  SxcT.  1.  Be  it  enacted  by  the  General  Assembly  of  the  State  of 
Iowa,  that  all  owners  and  lessees  of  lands  or  lots  situate  upon  the 
Iowa  banks  of  the  Mississippi  and  Missouri  Rivers^  upon  whiok 
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property  there  is  now,  or  may  liereatter  be,  carried  on  any  bfuiiK 
vrhich  is  in  any  way  connected  with  the  navigation  of  said  riyen, 
or  to  which  the  said  navigation  is  a  proper  or  convenient  adjanot^ 
are  hereby  authorized  to  construct  and  maintain,  in  front  of  their 
said  property,  piers,  cribs^  booms,  and  other  proper  and  convenient 
erections  and  devices  for  the  use  of  their  respective  pursuits  and  the 
protection  and  harbor  of  rails,  logs,  floats,  and  other  water-orafts : 
Provided,  that  the  same  present  no  material  or  unreasonable  ob- 
struction to  the  navigation  of  the  stream,  or  to  a  similar  use  of 
adjoining  property. 

^  Sect.  2.  It  shall  not  be  lawful  for  any  person  or  oorporaUon 
to  construct  or  operate  any  railroad  or  other  obstruction  between 
such  lots  or  lands  and  either  of  said  rivers,  or  upon  the  shore  or 
margin  thereof,  unless  the  injury  and  damage  to  such  owners  occa- 
sioned thereby  shall  be  first  ascertained  and  compensated  in  the 
manner  provided  by  chap.  4,  title  10,  of  the  Code." 

The  company  claimed  in  the  courts  below  that  the  title  to 
the  soil  between  high  and  low  water  mark  being  vested  in  the 
State,  a  riparian  owner  is  not  entitled  to  damages  by  reason  of 
the  company's  obstructing  his  access  to  the  Mississippi  River 
by  their  railroad  in  front  of  his  premises,  and  that  Congress, 
in  the  exercise  of  its  exclusive  jurisdiction  over  the  navigable 
waters  of  the  United  States,  having  prescribed  certain  con- 
ditions on  which  the  owners  of  saw-mills  on  the  Mississippi 
River  may  erect  piers  or  cribs  in  front  of  their  property,  the 
above  act  of  the  General  Assembly  of  Iowa  is  void. 

Mr.  James  T.  Lane  and  Mr,  John  N,  Rogers  in  support  of  the 
motions. 

Mr.  James  O-rant^  contra. 

Mr.  Chief  Justice  Waits  delivered  the  opinion  of  the 
court. 

Although  the  Supreme  Court  of  Iowa  decided  that  Congress, 
under  the  power  to  regulate  commerce,  had  jurisdiction  over 
the  Mississippi  River,  and  having  exercised  that  power  in  the 
way  specified  in  sect.  5254,  Rev.  Stat.,  all  State  legislation  in 
conflict  therewith  was  void,  still  the  question  remains,  whether, 
if  a  riparian  proprietor  improves  his  property  with  a  view  to 
its  use  in  connection  with  the  river,  without  complying  with 
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this  act  of  Congress,  a  railroad  company,  under  the  power  ot 
emhient  domain  granted  by  the  State,  can  appropriate  his 
improvements  to  its  own  use  without  his  consent  and  without 
making  him  compensation.  This,  we  think,  is  a  Federal  ques- 
tion giving  us  jurisdiction,  but  it  is  a  question  on  which  we  do 
not  care  to  hear  argument.  The  controversy  is  not  between 
the  public  and  the  riparian  owner  as  to  his  right  to  keep  up  his 
improvements.  The  public  does  not  complain,  but  the  railroad 
company  wants  the  improvements.  In  the  hands  of  the  com- 
pany they  will  be  just  as  much  a  nuisance,  so  far  as  the  public 
is  concerned,  as  they  can  be  if  kept  up  by  the  owner.  As  be- 
tween these  two  parties  the  improvements  are  the  property  of 
the  riparian  proprietor,  and  if  the  company  v^ants  them  for  its 
own  use  it  must  make  compensation.  So  the  court  below  has 
decided,  and  to  our  minds  its  decision  was  clearly  right.  While 
in  Iowa  it  has  been  held  that  the  State  owns  the  lands  lying 
along  the  river  between  high  and  low  water  mark,  care  was 
taken  in  the  act  of  March  18,  1874,  to  provide  that  it  should 
not  be  lawful  for  any  person  or  corporation  to  construct  or 
operate  any  railroad  or  other  obstruction  between  the  shore 
and  the  river  without  compensation  to  the  shore  owners.  The 
second  section  of  the  act  is  good,  even  though  the  first  may  con 
flict  with  what  Congress  had  before  done. 

The  motion  to  dismiss  is  denied,  but  that  to  affirm  granted. 

Judgment  affirmed. 


Ex  PABTB  PeBBY. 

This  oonrt  will  not  by  mandamm  compel  an  inferior  court  to  reverse  a  deciaion 

made  in  the  exercise  of  its  Jurisdiction. 

Pbtitioi^  for  mandamus. 

The  petitioners  filed  their  libel  against  the  ship  ^^  Givilta  " 
and  the  steam-tug  ^'  Restless,''  in  the  District  Court  of  the 
United  States  for  the  Southern  District  of  New  York.  The 
Teasels  were  seized  under  process  sued  out  of  that  court,  but 
were  released  on  the  claimant  of  each  giving  the  requisite  stip* 
ulation  for  value. 
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From  a  decree  against  the  claimants  they  respectively  prayed 
and  perfected  an  appeal  to  the  Circuit  Court.  A  decree  was 
there  rendered,  Oct.  26, 1877,  in  favor  of  the  libeliants,  amount- 
ing in  damages,  interest,  and  costs  to  the  sum  of  ill,400.90, 
which  was  apportioned  equally  between  the  two  vessels.  The 
decree  provided  that  on  the  payment  by  the  claimant  of  either 
vessel  of  one-half  of  the  amount,  with  interest  thereon  to  the 
date  of  payment,  the  proceedings  against  such  vessel  and  her 
claimant  be  stayed  for  the  collection  of  the  residue  until  the 
return  by  the  marshal  of  an  execution  unsatisfied  against  the 
claimant  of  the  other  vessel  for  the  other  half  part  of  said 
amount,  or  until  it  should  otherwise  appear  that  the  libeliants 
were  unable  to  enforce  or  collect  the  other  part  of  said  dam- 
ages, costs,  and  interest  against  the  claimant  of  the  other  vessel 
by  process  from  that  court. 

The  court  further  adjudged  that  unless  the  decree  be  fulfilled 
or  satisfied,  or  proceedings  stayed  on  appeal  by  filing  security 
within  ten  days  after  service  of  a  copy  of  the  decree  upon  the 
proctors  for  the  claimants,  the  stipulators,  on  the  appeal  to 
that  court  for  damages  and  costs,  should  perform  their  engage- 
ments, or  show  cause  within  four  days  after  the  expiration  of 
said  ten  days,  or  on  the  first  day  of  jurisdiction  thereafter, 
why  execution  should  not  issue  against  them,  their  goods,  chat- 
tels, and  lands. 

Notice  of  an  appeal  to  this  court  was  given.  The  claimant 
of  the  "  Civilta  "  alone  perfected  his  appeal  within  the  required 
time,  and  rendered  it  a  supersedeas. 

A  summary  judgment  for  $17,828.22  was  rendered  by  the 
Circuit  Court,  March  16, 1878,  in  favor  of  the  libeliants  against 
John  G.  Baker,  William  B.  Hatch,  and  Edward  P.  Hatch, 
stipulators  on  the  appeal  to  that  court.  Baker  being  the  claim- 
ant of  the  "Restless."  A  transcript  of  this  judgment  was 
filed  in  the  office  of  the  county  clerk  of  Kings  County,  New 
York- 
Edward  P.  Hatch  was  the  owner  of  certain  real  estate  in 
Brooklyn,  which  he  had  contracted  to  sell,  but,  by  reason  of 
the  summary  judgment,  the  vendee  declined  to  complete  the 
purchase.  The  Circuit  Court  Jan.  4,  1879,  ordered,  on  notice 
to  all  the  parties,  that  on  his  depositing  the  sum  of  96,200,  the 
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price  of  said  real  estate,  in  the  United  States  Trost  Companjr 
Bimnltaneonsly  with  the  delivery  to  him  of  the  deed,  the  lien  of 
the  judgment  on  said  real  estate  should  be  vacated,  and  that, 
if  the  judgment  should  be  set  aside,  the  Trust  Company  should 
pay  to  said  Hatch  such  sum  so  deposited,  with  its  accumula- 
tions, —  ^^  if  not,  the  deposit,  with  its  accumulations,  to  be  held 
subject  to  the  further  order  of  the  court." 

The  deposit  was  made.  The  court,  Jan.  3,  1879,  denied  a 
motion  to  set  aside  the  judgment.  An  execution  was  sued  out 
thereon  May  7,  1879.  The  court,  June  16,  refused  to  direct 
that  the  amount  so  deposited  be  applied  upon  the  execution, 
and  made  the  further  order,  ^^  that  said  sum  of  six  thousand  two 
hundred  dollars  (96,200)  remain  in  the  United  States  Trust 
Company,  provided  the  sureties,  William  B.  Hatch  and  Edward 
P.  Hatch,  as  principals,  will  give  a  bond  to  the  libellants,  with 
a  satisfactory  surety,  in  the  penalty  of  five  thousand  dollars 
(•6,000),  conditioned  that  if,  by  the  decision  of  the  Supreme 
Court  of  the  United  States,  the  ^  Restless '  and  her  sureties  shall 
be  held  liable  for  the  amount  decreed  against  them  by  this 
court,  to  wit,  five  thousand  seven  hundred  dollars  and  forty-five 
cents  (115,700.45),  and  interest  thereon,  then  in  such  case  John 
6.  Baker,  the  claimant  of  the  ^  Restless,'  and  said  sureties,  shall 
pay  into  the  registry  of  this  court  such  an  amount  as  will 
cover  the  difference  between  interest  upon  said  six  thousand 
two  hundred  dollars  ($6,200),  at  the  legal  rate,  and  the  sum 
which  shall  have  been  earned  by  the  said  sum  of  six  thou- 
sand two  hundred  dollars  ($6,200)  in  the  United  States  Trust 
Conapany. 

''  And  the  said  William  B.  Hatch  and  Edward  P.  Hatch 
having  now  presented  such  a  bond  to  this  court,  and  the  surety 
named  in  said  bond  being  satisfactory  to,  and  said  bond  having 
in  all  things  been  approved  by,  this  court,"  the  court  further 
ordered  ^^  that  all  proceedings  on  the  part  of  said  libellants  and 
of  the  marshal  of  this  court,  under  the  execution  herein  issued 
to  said  marshal  on  the  seventh  day  of  May,  1879,  to  collect 
out  of  the  property  of  the  said  William  B.  Hatch  or  Edward 
P.  Hatch  the  amount  of  the  decree  against  the  tug  ^  Restless ' 
no.w  presently  due,  to  wit,  five  thousand  seven  hundred  dollars 
and  forty-five  cents  (95,700.45),  and  interest,  be  and  the  same 
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are  hereby  stayed,  with  leave  to  said  libellants  to  move  this 
court,  on  notice,  for  leave  to  proceed  under  said  execution." 

June  27,  the  court  denied  the  motion  of  the  libellants  for 
leave  to  proceed  under  the  execution. 

The  petitioners  pray  this  court  for  a  rule  upon  the  circuit 
judge  to  show  cause  why  a  writ  of  mandamus  should  not  be 
issued,  commanding  him  to  vacate  and  set  aside  the  order  grant- 
ing a  stay  of  proceedings  under  the  execution,  and  direct  the 
payment  of  the  money  deposited  in  the  United  States  Trust 
Company  to  the  marshal  of  the  United  States,  under  said  exe- 
cution as  aforesaid,  or  why  they  should  not  have  such  other  or 
further  order,  writ,  or  relief  as  may  be  just. 

Mr.  Robert  Z>.  Benedict  for  the  petitioners. 
Mr.  John  E.  Parsons^  contra. 

Mb.  Chief  Justigb  Waits  delivered  the  opinion  of  the 

court. 

We  cannot  by  mandamus  correct  the  judicial  errors  committed 
by  an  inferior  court  in  the  progress  of  a  cause.  Ex  parte  Schwab^ 
98  U.  S.  240.  We  can  in  this  way,  in  a  proper  case,  compel  an 
inferior  court  to  act,  but  cannot  control  its  decisions  while  act- 
ing. In  the  present  case  it  appears  that  the  Circuit  Court  has 
acted  on  the  motion  of  the  petitioner,  and  denied  him  what  he 
asked.  The  object  of  this  proceeding  is  to  obtain  from  us  an 
order  requiring  that  court  to  reverse  its  former  decision  and 
grant  the  relief  it  has  once  refused.  That  is  the  office  of  a  writ 
of  error  or  an  appeal,  and  not  of  a  writ  of  mandamus.  Ex  parte 
Flipping  94  Q.  S.  248;  Ex  parte  Loring^  id.  418.  Neither  is 
the  case  changed  because  the  appropriate  remedy  may  involve 
an  inconvenient  delay.  In  Ex  parte  Whitney  (18  Pet.  404),  it 
was  held  that  a  writ  of  mandamus  ought  not  to  be  used  to  cor 
rect  orders  made  by  a  judge  in  the  exercise  of  his  authority, 
even  though  such  orders  ^^  may  seem  to  bear  harshly  or  oppres- 
sively upon  the  party  "  complaining. 

Mandamus  reused. 
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County  of  Grebnb  v,  Danibl. 
County  of  Piokbns  v.  Danibl. 

i.  Where  a  court  of  cotuity  commiseionen  in  Alabama,  pursuant  to  the  act  of 
Dec.  31,  1868  (Pamphlet  Laws  of  18d8,  p.  514),  subscribed  for  stock  in  a 
railroad  company,  and  issued  the  bonds  of  the  county  in  payment  therefor, 
the  holder  of  them,  or  of  the  coupons  thereto  attached,  is  not  required  to 
present  them  when  due  to  that  court  for  allowance,  before  commencing 
suit,  to  enforce  their  payment. 

3.  In  case  of  non-payment,  a  tnandamuB  will,  by  the  laws  of  the  State,  lie  against 
that  court  to  compel  the  assessment  and  levy  of  the  necessary  taxes ;  but 
the  holder  who  resorts  to  the  courts  of  the  United  States  must  there  reduce 
the  bonds  or  the  coupons  to  judgment,  before  he  is  entitled  to  that  remedy. 

Sb  The  court  of  county  commissioners  may  cause  the  bonds  to  be  executed  in 
such  denominations  as  may  be  agreed  upon  by  it  and  the  railroad  company, 
provided  the  total  amount  for  which  they  are  issued  does  not  exceed  that 
set  forth  in  the  proposal  accepted  by  the  vote  of  the  qualified  electors  of 
the  county. 

Error  to  the  Circuit  Court  of  the  United  States  for  the 
Southern  District  of  Alabama. 

The  first  of  these  actions  was  brought  by  Richard  C.  Daniel 
against  the  county  of  Greene  in  the  State  of  Alabama,  to 
recover  the  amount  of  the  principal  and  interest  on  certain 
coupon  bonds  numbered  from  51  to  100,  each  for  five  hundred 
dollars,  issued  by  the  county  in  payment  of  its  subscription 
to  the  stock  of  the  Selma,  Marion,  and  Memphis  Railroad 
Company.  The  bonds  are  signed  by  the  judge  of  the  Probate 
Coart  of  the  county  as  ez  officio  presiding  officer  of  the  court 
of  county  commissioners,  and  are  payable  at  the  office  of  said 
company  in  the  city  of  Memphis,  or  at  its  agency  in  the  city 
of  New  York.  They  bear  date  Jan.  1,  1877,  and  recite  that 
they  are  ^*  issued  under  and  pursuant  to  an  order  of  the  court 
of  county  commissioners  of  said  Greene  County,  made  under 
authority  of  the  constitution  of  the  State  of  Alabama  and  the 
laws  of  the  legislature  of  the  State  of  Alabama,  authorized  by  a 
vote  of  the  people  of  said  county  at  a  special  election  held  for 
the  purpose  Sept.  14,  1867."  The  coupons  are  payable  semi- 
annually on  July  1  and  January  1. 

The  county  demurred  to  the  complaint  on  the  ground  that 
it  does  not  appear  therefrom  that  the  demand  sued  on  was  evei 
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presented  to  the  court  of  commissioners,  as  provided  by  the 
laws  of  the  State.  The  demurrer  was  overruled.  The  county 
then  pleaded  five  pleas.  The  first  avers  that  the  bonds  and 
coupons  were  given  in  payment  of  the  pretended  subscription 
by  the  county  to  the  stock  of  said  company,  and  that  the  only 
authority  to  subscribe  to  said  stock  and  to  issue  said  bonds  and 
coupons  is  found  in  an  act  of  the  General  Assembly  of  Alabama, 
approved  Dec.  81,  1868,  entitled  "  An  Act  to  authorize  the 
several  counties  and  towns  and  cities  of  the  State  of  Alabama 
to  subscribe  to  the  stock  of  such  railroads  throughout  the  State 
as  they  may  consider  most  conducive  to  their  respective  inter- 
ests ; "  and  that  said  pretended  bonds  and  coupons  being  issued 
upon  no  other  authority  or  proceedings  taken  by  the  commis- 
sioners* court  of  said  county,  are  not  the  bonds  and  coupons  of 
the  said  county.  The  second  avers  that  the  votes  of  the  quali- 
fied electors  of  said  county  in  favor  of  the  subscription  to  said 
stock  were  induced  and  secured  by  ceitain  false  and  fraudulent 
representations  of  the  railroad  company  as  to  the  expenditure 
of  the  proceeds  to  be  derived  by  it  from  said  bonds  and  coupons. 
The  third,  fourth,  and  fifth  aver  that  the  plain  tiif  acquired 
them  from  the  company  with  a  knowledge  of  the  foregoing 
facts,  and  that  he  is  therefore  not  a  bona  fide  holder. 

A  demurrer  to  the  defendant's  pleas  was  sustained,  and  judg- 
ment rendered  in  favor  of  the  plaintiff.  The  county  sued  out 
this  writ  of  error.  The  material  part  of  the  proceedings  of 
the  court  of  county  commissioners  referred  to  in  the  defend- 
ant's pleas  are  as  follows :  — 

^  COITBT  OV  COUKTT  OoMHISBIOiraBB,  AuGITBT  TtRM,  18M. 

**  Thb  Statb  of  Alabama, 

"  Gh'eene  County: 

^  At  a  regular  term  of  the  commissioners'  court,  begun  and  held 
in  and  for  the  county  and  State  aforesaid,  at  the  court-house  thereof 
in  the  town  of  Eutaw,  on  Monday,  the  ninth  day  of  August,  1869, 
. . .  the  following  proceedings  were  had  : .  . . 

**  Whereas  the  president  and  directors  of  the  Selma,  Marion,  and 
Memphis  Railroad  Company  have  this  day  submitted  to  the  coiki^ 
missioners'  court  of  Greene  County  a  proposition  for  a  county  sUb- 
seription  by  said  county  of  eighty  thousand  dollars  to  the  capital 
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itock  of  said  railroad  company,  and  inude  application  to  nid  court 
to  order  an  election  within  sixty  days  from  this  date,  to  sabmit  the 
said  proposition  of  said  railroad  company  to  the  qualified  electors 
of  said  county  for  their  acceptance  or  rejection  in  pursuance  of  the 
prorisions  of  an  act  of  the  General  Assembly  of  the  Slate  of  Alabama, 
entitled  *  An  Act  to  authorize  the  several  counties,  towns,  and  cities 
of  the  State  of  Alabama  to  subsoiibe  to  the  capital  stock  of  such 
railroad  through  the  State  as  they  may  consider  most  conducive  to 
their  interests,'  approved  Dec.  31,  1868,  the  said  proposition  being 
that  said  county  shall  subscribe  ($80,000)  eighty  thousand  dollars  to 
the  capital  stock  of  said  company  at  fifty  dollars  ($50)  per  share,  to 
be  paid  in  the  bonds  of  said  county,  payable  to  said  railroad  company 
or  bearer  in  sums  of  one  thousand  five  hundred  dollars  each,  and 
due  ten  and  twenty  years  after  date  thereof,  with  interest  coupons 
attached  for  interest  pn  each  of  said  bonds  at  the  rate  of  eight  per 
cent  per  annum,  to  be  paid  semi-annually. 

**'  It  is  now  therefore  considered  and  ordered  by  the  court  that  the 
said  application  be  and  th^  same  is  hereby  granted.  And  it  is  fur- 
ther ordered  by  the  court  that  such  an  election  shall  be  held  in  the 
several  precincts  of  said  county  as  established  by  law,  on  Tuesday, 
the  fourteenth  day  of  September,  1869." 

^  Court  of  County  Commissionbbs,  Dscbmb^b  Tbbm,  1869. 

«<  Ths  State  of  Alabama, 

"  Oreene  County : 

^  At  a  court  of  county  commissioners  begun  and  held  in  and  foi 
Greene  County  aforesaid,  at  the  court-house  thereof  in  £utaw,  on 
the  thir4  Monday  of  December,  a.d.  one  tbousj^ud  eight  hundred 
and  sixty-nine,  being  the  twentieth  day  of  said  month. 

**  Whereas  an  order  was  made  by  this  court  on  the  ninth  day  of 
August,  1869,  by  which  the  proposition  in  writing  of  the  president 
and  directors  of  the  Selma,  Marion,  and  Memphis  Railroad  Conv 
pany,  for  a  county  subscription  by  the  county  of  Greene  of  eighty 
thousand  dollars  to  the  capital  stock  of  said  railroad  company 
was  submitted  to  the  qualified  electors  of  said  county  at  an  elec- 
tion held  at  the  several  precincts  in  said  county  on  the  fourteenth 
day  of  September,  1869,  conducted  by  the  same  ofiicers  and  in  the 
same  manner  as  provided  by  law  for  general  elections  in  this  State, 
after  giving  thirty  days'  notice  thereof,  as  required  by  law ;  and 
whereas  it  appears  to  the  court,  from  the  returns  of  the  sheriff  of 
said  county,  that  such  election  was  held  on  the  fourteenth  day 
of  September,  1869,  in  pursuance  of  the  said  order,  and  it  abo 
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appearing  to  the  court  by  the  retuniB  of  said  election  made  to  the 
judge  of  the  probate  court  of  said  county  that  the  said  election  thoa 
held  resulted  in  favor  of  the  said  proposition  and  subscription  to 
the  capital  stock  of  said  company, .  .  . 

^  It  is  now  ordered  by  the  court  that  the  said  proposition  and 
the  returns  of  the  said  election  be  received  and  recorded  on  the 
minutes  of  this  court. 

*^  And  it  is  further  ordered  that  the  proposition  of  the  said  com- 
pany be,  and  the  same  is  hereby,  accepted,  and  the  said  court  of 
county  commissioners  are  hereby  authorized  and  do  make,  in  the 
name  and  for  the  said  county  of  Greene,  the  said  subscription  of 
eighty  thousand  dollars  to  the  capital  stock  of  said  company  in  the 
name  set  forth  in  said  proposition  ;  and  it  is  further  ordered  by  said 
court  that  the  bonds  of  the  said  county  of  Greene,  in  the  sums  of 
five  hundred  dollars  each,  with  interest  coupons  attached  for  semi- 
annual interest  at  the  rate  of  eight  per  cent  per  annum,  the  said 
bonds  payable  to  the  said  company  or  bearer  at  twenty  years  from 
date,  and  dated  the  first  day  of  January,  1870,  and  due  and  payable 
the  first  day  of  January,  1890,  at  the  office  of  the  said  company,  or 
at  their  office  or  agency  in  the  city  of  New  York,  when  presented 
at  the  office  of  the  said  company  or  their  agency,  shall  be  issued  and 
delivered  to  the  said  company,  signed  by  the  probate  judge  of  said 
county,  and  that  the  said  coupons  thereto  attached  of  twenty  dol* 
lars  each  shall  be  signed  by  the  said  judge,  payable  in  like  manner 
on  the  first  day  of  January  and  July  of  each  year  from  and  after 
the  date  of  said  bonds." 

The  proposition  referred  to  in  the  foregoing  proceedings 
as  follows :  — 

*^  To  the  HonorcMe  the  Court  of  County  Commissioners  of  Oreens 
County  in  the  State  of  Alabama  : 

^  We,  the  president  and  a  majority  of  the  board  of  directors  of 
the  Selma,  Marion,  and  Memphis  Railroa<i  Company,  in  pursuance 
of  the  provisions  of  an  act  of  the  legislature  of  the  State  of  Alabama, 
entitled  '  An  Act  to  authorize  the  several  counties  and  towns  and 
cities  of  the  State  of  Alabama  to  subscribe  to  the  capital  stock  of  such 
railroads  throughout  the  State  as  they  may  consider  most  conducive 
to  their  respective  interests,'  approved  Dec.  31,  1868,  hereby  pro- 
pose to  the  said  county  of  Greene,  through  your  honorable  body, 
under  and  by  virtue  of  the  said  act  of  the  legislature,  to  subscribe 
for  and  take  eighty  thousand  dollars  of  the  capital  stock  of  said 
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railroad  oompan  j  at  fifty  dollars  per  share,  to  be  paid  in  the  bonds 
of  said  countj,  payable  to  the  said  railroad  company  or  bearer, 
said  bonds  to  be  so  payable  in  the  sum  of  one  and  five  hundred 
thousand  dollars  each,  and  due  ten  and  twenty  years  after  the  date 
thereof  and  bearing  interest  at  the  rate  of  eight  per  cent  per  annum 
from  date  till  paid,  with  interest  coupons  attached  for  interest  on 
each  of  said  bonds  at  the  rate  aforesaid,  which  interest  is  to  be  paid 
semi-annually,  the  amount  of  said  interest  and  bonds  to  be  payable 
as  aforesaid  at  such  time  and  place  as  may  be  agreed  upon  between 
the  said  railroad  company  and  the  judge  of  probate  of  said  county, 
as  soon  as  may  be  after  the  acceptance  of  this  proposition  by  the 
qualified  electors  of  said  county,  at  an  election  held  for  the  purpose, 
under  and  by  virtue  of  the  provisions  of  the  said  act  of  the  legisla- 
ture of  the  State  of  Alabama. 

"  All  of  which  is  respectfully  submitted  to  your  honorable  court  for 
your  action,  and  that  of  the  qualified  electors  of  Greene  County,  in 
the  State  of  Alabama,  thereon,  and  is  signed  by  us  at  in  Perry 

County,  in  the  State  of  Alabama,  this  the  sixth  day  of  August  in 

the  year  1869. 

*'  SsLMA,  Mabion,  a  Memphis  Railboai)  Co., 

"By  N.  B.  FoBBBST,  PresT 

The  second  suit  was  brought  by  Daniel  against  the  County 
<fff  Pickens,  upon  coupons  attached  to  bonds  issued  by  it  for 
cwo  hundred  and  fifty  dollars,  and  payable  to  the  same  com- 
pany as  were  the  bonds  in  the  other  suit.  The  defence  was  the 
same  in  both  cases.  In  the  Greene  County  case  the  proposition 
of  the  railroad  company,  which  was  made  June  14,  1869,  was 
that  the  county  should  subscribe  one  hundred  thousand  dollars 
to  the  capital  stock,  •and  issue  its  bonds  for  one  thousand  dol- 
lars each  in  payment  thereof.  It  was  accordingly  submitted  to 
the  qualified  voters  at  an  election  held  for  that  purpose,  Aug.  8, 
1869.     The  vote  was  in  favor  of  the  subscription. 

An  order  of  the  court  of  county  commissioners,  passed  Aug* 
nst  16,  after  reciting  the  result  of  the  vote  and  directing  the 
subscription  to  be  made,  contains  the  following :  '*  With  the 
consent  of  said  company  it  is  further  ordered  that  fifty  thousand 
dollars  of  subscription  he  paid  for  as  aforesaid  in  bonds  of  the 
denomination  of  two  hundred  and  fifty  dollars  each,  and  fifty 
thousand  in  bonds  of  the  denomination  of  one  thousand  dollars 
each." 
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There  was  a  judgment  for  the  plaintiff.  The  oounty  then 
sued  out  this  writ  of  error. 

The  lawB  of  Alabama  bearing  upon  the  cases  are  referred  to 
in  the  opinion  of  the  court. 

Mr.  John  T.  Morgan  for  the  plaintiffs  in  error. 
No  counsel  appeared  for  the  defendant  in  error. 

Mb.  Chief  Justiob  Waits  delivered  the  opinion  of  the 
court. 

The  principal  questions  in  these  cases  are  :  — 

1.  Whether  the  demurrer  to  the  complaint  should  have  been 
sustained  because  it  was  not  averred  specially  that  the  coupons 
sued  on  were  presented  to  the  court  of  county  commissioners 
for  allowance  before  the  suit  was  brought ;  and, 

2.  Whether  the  bonds  from  which  the  coupons  were  cut  were 
void  because  they  were  not  of  the  same  denomination  as  those 
specified  in  the  proposition  of  the  railroad  company  for  sub- 
scription, submitted  to  and  voted  on  by  the  county. 

As  to  the  first  question.  By  the  Code  of  Alabama,  sect.  826 
[907],  it  is  provided  that  the  court  of  county  commissioners 
must,  in  term-time,  audit  all  claims  against  their  respective 
counties ;  that  every  claim  as  allowed  must  be  registered  in  a 
book  kept  for  that  purpose,  and  that  the  judge  of  probate,  who 
is  made  by  law  the  principal  judge  of  the  court  (Code,  sect. 
789  [825]),  shall  give  the  claimant  a  warrant  on  the  treasury 
for  the  amount  allowed.  This  warrant  it  is  made  the  duty  of  the 
county  treasurer  to  pay  on  presentation,  if  he  has  funds  in  the 
treasury  to  meet  it.  Code,  sect.  8895  [920].  No  claim  can 
be  passed  upon  or  allowed  by  the  court  unless  it  is  itemized 
and  sworn  to  by  the  claimant,  or  some  person  in  his  behalf 
having  knowledge  of  the  facts.  Code,  sect.  827.  All  claims 
must  be  presented  for  allowance  within  twelve  months  after 
they  accrue  and  become  payable,  or  they  will  be  barred,  unless 
the  claimant  is  a  minor  or  lunatic.  Sect.' 882  [909].  ''No 
suit  can  be  brought  against  a  county  until  the  claim  or  demand 
has  been  presented  within  the  time  limited  by  sect.  882  [909] 
to  the  court  of  county  commissioners  and  either  disallowed  or 
reduced  by  such  court,  and  refused  by  the  party.''  Code,  sect 
2908  [2587]. 
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!  A  county  in  Alabama  is  a  body  corporate,  capable  of  suing 

I  and  being  sued.     Code,  sect.-  816  [897].     In  Shinbane  v.  Ran' 

dolph  County  (56  Ala.  183),  which  was  a  suit  on  coupons  cut 
from  railroad  bonds,  while  it  was  held  to  have  been  definitely 
settled  that  an  action  at  law  did  not  lie  against  a  county  on  a 
contract  which  had  not  been  presented  to  the  commissioners* 
CDurt,  and  by  that  court  disallowed  in  whole  or  in  part,  and 
that  such  presentment  and  disallowance  must  be  averred  in  the 
complaint,  it  was  nevertheless  said  :  ^^  It  may  be  the  claims  on 
which  this  action  is  founded  are  not  required  to  be  presented 
to  the  commissioners*  court  for  allowance.  The  statute  under 
which  the  bonds  were  issued  .  .  .  may  fix  definitely  their  va- 
lidity and  amount.  If  that  be  true, —  and  as  the  case  is  not 
presented,  it  is  not  for  us  to  determine  whether  it  is  or  not,  — 
if  the  commissioners'  court  refuses  to  levy  a  tax  for  their  pay- 
ment, mandamus  to  compel  them  is  the  appropriate  remedy 
for  appellant/'  p.  185.  In  Cammissionent'  Court  of  Limestone 
County  V.  Rather  (48  id.  488),  it  was  expressly  decided  that 
bonds  issued  in  payment  of  a  subscription  to  a  railroad  com- 
pany, signed  by  a  majority  of  the  court  of  county  commis- 
sioners in  the  presence  of  the  probate  judge,  who  certified  to 
that  fact,  and  for  the  payment  of  which  it  was  made  the  duty 
of  the  commissioners'  court  to  levy  and  assess  a  special  tax 
each  year,  were  not  such  claims  as  need  be  presented  for  allow- 
ance under  this  section  of  the  code.  In  the  opinion,  the  court 
said :  ^^  The  act  authorizing  their  issuance  renders  it  wholly 
unnecessary  that  they  should  be  allowed  by  the  court  of  county 
commissi  one  i-s,  and  they  are  not  required  to  be  registered  as 
claims  of  a  different  character,  nor  are  they  to  be  paid  by 
warrants  on  the  county  treasurer,  but  altogether  in  a  different 
way."   p.  446. 

The  bonds  in  the  present  cases  were  issued  under  the  act  to 
authorize  the  several  counties,  towns,  and  cities  of  Alabama 
to  subscribe  to  the  stock  of  railroads,  passed  Dec.  81,  1868. 
Pamph.  Acts  1868,  514.  This  act  provided  (sect.  1)  that  rail- 
road companies  might,  in  writing,  propose  to  a  county  that  it 
subscribe  for  an  amount  of  the  capital  stock  of  the  company, 
to  be  named  in  the  proposal,  at  a  certain  price  per  share,  and 
pay  for  it  in  such  bonds  of  the  county  *'  as  sliould  be  set  forth 
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in  said  proposal/'  This  proposal  or  application  was  (sect.  2) 
to  be   submitted    to  the  commissioners'  court  of  the  conntv, 

• 

and  that  court  was  authorized  and  required  to  order  an  elec- 
tion within  sixty  days,  to  enable  the  qualified  electors  of 
the  county  to  determine  whether  the  proposition  should  be 
accepted  or  rejected.  At  least  (sect.  4)  thirty  days  before  the 
election  the  court  was  required  to  give  notice  of  the  ^^  terms 
and  amount  of  the  proposed  subscription."  The  returns  of 
the  election  were  to  be  made  to  the  judge  of  probate  (sect.  5), 
whose  duty  it  was  to  receive,  count,  estimate,  and  publish  the 
vote.  If  a  majority  (sect.  6)  was  found  to  be  in  favor  of 
the  subscription,  the  proposition  was  to  be  deemed  to  have 
been  accepted,  and  the  court  of  county  commissioners  was 
required  to  make  the  subscription  voted  in  behalf  of  the 
county  for  the  amount  set  forth  in  the  proposal,  and  deliver 
the  railroad  company,  in  payment  of  the  subscription,  bonds 
of  the  county,  having  not  less  than  ten  nor  more  than  twenty 
years  to  run,  with  interest  coupons  attached  for  semi-annual 
interest,  payable  at  such  times  and  places  as  might  be  agreed 
upon  between  the  company  and  the  judge  of  probate.  By 
sects.  7  and  8  it  was  made  the  dutv  of  the  commissioners' 
court  to  levy  and  see  to  the  collection  of  such  tax,  not  exceed- 
ing one  per  cent  per  annum  on  the  taxable  value  of  the  prop- 
erty in  the  county,  as  should  be  necessary  to  meet  the  interest 
as  it  fell  due;  and  by  sect.  10  the  coupons  past  due  were 
receivable  at  par  in  payment  of  this  tax. 

The  bonds  and  coupons  in  these  cases  were  signed  by  the 
judge  of  probate  of  the  county,  as  the  )>residing  officer  of 
the  commissionei-s'  court;  and  it  seems  to  us  that  they  are, 
in  legal  eflfect,  themselves  wan-ants  on  the  treasurer,  given  by 
the  judge  of  probate  after  an  allowance  by  the  court  of  the 
claim  of  the  railroad  company  for  the  payment  of  the  county 
subscription,  in  accordance  with  the  terms  of  the  accepted 
proposal.  The  claim  was,  to  all  intents  and  purposes,  audited 
by  the  court  when  the  bonds  were  issued.  The  validity  and 
amount  of  the  liability  were  then  definitely  fixed,  and  warrants 
on  the  treasury  given,  payable  at  a  future  day.  The  treasurer 
could  pay  them  when  due  on  presentation  without  further 
action  of  the  court,  if  he  had  funds  in  his  hands   applicable 
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to  that  purpose.  In  his  hands  they  would  be  good -vouchers 
for  money  disbursed  from  that  fund.  The  provision  that  the 
coupons  should  be  received  in  payment  of  taxes  levied  to  meet 
them  is  entirely  inconsistent  with  any  idea  of  an  unliquidated 
claim  which  required  further  auditing. 

In  the  State  courts,  under  the  rule  as  stated  in  Shinbone  v. 
Randolph  County  (j^upra)^  and  other  cases,  a  mandamus  would 
lie  without  reducing  the  coupons  to  judgment,  to  compel  the 
commissioners'  court  to  levy  and  collect  the  taxes  necessary 
to  pay  what  was  due.  The  rule  is  different,  however,  in  the 
courts  of  the  United  States,  where  such  a  writ  can  only  be 
granted  in  aid  of  an  existing  jurisdiction.  There  a  judgment 
at  law  on  the  coupons  is  necessary  to  support  such  a  writ. 
The  mandamtis  is  in  the  nature  of  an  execution  to  carry  the 
judgment  into  effect.  Bath  County  v.  Amy^  13  Wall.  244 ;  Gra- 
harif  V.  Norton^  16  id.  427.  A  suit,  therefore,  to  get  judgment 
on  the  bonds  or  coupons  is  part  of  the  necessary  machinery 
which  the  courts  of  the  United  States  must  use  in  enforcing 
the  claim,  and  the  jurisdiction  of  those  courts  is  not  to  be 
ousted  simply  because  in  the  courts  of  the  State  a  remedy  may 
be  afforded  in  another  way. 

As  to  the  second  question.  Sect.  11  of  the  act  under  which 
the  bonds  were  issued  provides  ^^  that  the  bonds  .  .  .  shall  be 
of  such  denomination  as  the  court  of  county  commissioners 
.  .  •  and  said  railroad  company  may  agree  upon,  but  not  to  be 
for  leas  than  one  hundred  dollars,  nor  more  than  one  thousand 
dollars.'' 

In  the  proposition  of  the  company  to  Greene  County,  it  was 
suggested  that  the  bonds  to  be  issued  in  payment  of  the  sub- 
scription should  be  '^  in  the  sum  of  one  and  five  hundred  thou- 
sand dollars  each."  In  the  records  of  the  court  ordering  the 
election,  the  proposition,  as  recorded,  is  that  the  bonds  be  ^^in 
the  sum  of  one  thousand  five  hundred  dollars  each."  The 
final  action  of  the  court  was  to  issue  bonds  of  five  hundred 
dollars. 

In  the  Pickens  County  case  the  proposition  was  that  the 
bonds  be  in  the  sum  of  one  thousand  dollars  each ;  but  aftei* 
the  election,  with  the  consent  of  the  company,  it  was  ordered 
by  the  court  that  one  half  the  amount  should  be  in  the  sum  of 
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two  hundred  and  fifty  dollars,  and  the  other  half  one  thousand 
dollars  each  ;  and  the  bonds  actually  put  out  were  of  these 
denominations. 

As  to  the  Greene  County  case,  it  is  apparent  that  there  was 
a  clerical  mistake,  either  in  the  proposal  or  the  record,  as  to 
the  description  of  the  bonds  to  be  issued,  and  it  is  easy  to  see 
that  the  intention  was  to  have  bonds  of  a  thousand  dollars 
and  five  hundred  dollars  each ;  but  in  the  Pickens  County 
case  the  proposition  .was  distinctly  that  they  should  be  for  one 
thousand  dollars.  This,  however,  we  consider  unimportant,  for 
sect.  11  expressly  provides  for  bonds  of  such  denomination  as 
the  commissioners*  court  and  the  company  should  agree  on. 
From  this  it  is  clear  that  the  parties  were  not  bound  in  this 
particular  by  the  sums  specified  in  the  proposal.  They  were 
limited  by  the  proposition  as  accepted  in  respect  to  the  total 
amount  of  the  issue,  but  not  the  denomination.  The  bonds  as 
issued  were  of  such  denominations  as  the  law  allowed  the 
court  and  the  company  to  agree  on,  and  that,  in  our  opinion, 
is  enough. 

The  only  other  assignments  of  error  relate  to  the  sufficiency 

of  the  second  and  third  pleas.     As  to  these,  it  is  sufficient  to 

say  that  we   are   entirely  satisfied   with   the   rulings  below. 

Bonds  issued  under  the  authority  of  a  popular  election  cannot 

be  set  aside  simply  because  all  that  may  have  been  said  by 

interested  parties,  in  public  speeches  during  the  canvass  which 

preceded  the  election,  does  not  turn  out  to  be  in  every  respect 

tme. 

Judgment  in  each  eaee  affirmed. 


I. 
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Rbgknagbl  v.  Mubphy. 

Oertaln  articles  were  imported  by  A.  from  Lirerpool,  Not.  14, 1871 ,  upon  which 
the  collector  of  the  port  of  New  York  exacted  the  duty  of  six  cents  per 
pom[id,  hnposed  by  sect.  5  of  the  act  of  July  14, 1802  (12  8tat.  647),  upon 
"argols  or  crude  tartar."  A.  claimed  that  tliey  were  "argols  crui?/'  and»  as 
such,  were,  by  sect.  22  of  the  act  of  July  14,  1870  (16  id.  266),  exempt  from 
duty.  A.  paid  the  duty  under  protest,  and  brought  suit  against  the  collector 
to  recoTer  it.  The  court  instructed  the  jury  that  it  was  for  them  to  deter- 
mine from  the  evidence  whetlier  the  argols  in  question  were  "  argols  crude," 
then  known  as  such  to  commerce  or  to  science,  or  whether  they  were  argols 
that  were  more  or  less  refined.  Held,  that  the  instruction  was  proper,  and 
covered  the  entire  ground  of  the  controrersy. 

Error  to  the  Circuit  Court  of  the  United  States  for  tbe 
Southern  District  of  New  York. 

This  was  a  suit  brought  against  Murphy,  then  collector  of 
customs  at  the  port  of  New  York,  by  Recknagel  &  Co.,  to 
recover  the  amount  of  certain  duties  which  they  paid  to  him 
under  the  following  protest :  — 

**Nbw  York,  Dec.  27,  1871. 

*^SiR,  —  We  protest  against  the  assessment  of  duty  at  six  cents 

per  lb.  upon  the  argols  imported  by  us  in  the  city  of  New  York 

from  Liverpool,  and  entered  for  consumption  Nov.  14, 1871,  because 

the  act  of  July  14, 1862,  sect.  5,  as  far  as  it  relates  to  argols  or  crude 

tartar,  is  repealed  by  the  act  of  July  14, 1870,  sect.  22.     We  pay 

under  duress  to  get  our  goods. 

^Rbcknagsl  a  Co. 

^COLLBCTOR  OF   CuSTOMS, 

**  New  York  City.*' 

Judgment  was  rendered  for  the  defendant.  The  plaintiffs 
sued  out  this  writ  of  error. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  WiUiam  J.  Stafdey  and  Mr.  Stephen  0-.  Clarke  for  the 
plaintiffs  in  error. 
Mr.  AsMtatU  Attorney- General  SmUh^  eantra. 

IfB.  Justice  Swatnb  delivered  the  opinion  of  the  court. 
The  subject  to  which  the  controversy  relates  is  an  article 
known  in  commerce  as  aigols. 
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Sect.  6  of  the  act  of  Congress  of  July  14,  1862  (12  Stat 
647),  imposed  upon  "argols  or  crude  tartar"  a  duty  of  "eix 
cents  per  pound." 

Sect.  22  of  the  act  of  July  14, 1870  (16  Stat.  266),  exempted 
'*  argols  crude  "  wholly  from  duty,  by  putting  the  article  in  the 
free  list  created  by  that  act. 

Both  these  acts  were  in  force  when  the  importations  in  ques- 
tion were  made. 

The  controversy  between  the  pai*ties  therefore  narrows  itself 
down  to  the  question  whether  the  argols  of  the  plaintiffs  upon 
which  the  duties  complained  of  were  exacted  and  paid  were 
"  argols  crude  "  or  not.  If  crude,  they  were  not  dutiable,  and 
the  plaintiffs  were  entitled  to  recover ;  otherwise,  the  defendant 
was  entitled  to  a  verdict  in  his  favor. 

The  subject  was  a  proper  one  to  be  enlightened  by  evidence 
and  passed  upon  by  the  jury.  Both  were  done,  and  a  verdict 
and  judgment  tor  the  defendant  was  the  result. 

When  wine  ferments,  certain  deposits  cling  to  the  sides  or 
fall  to  the  bottom  of  the  casks.  These  deposits  are  mingled 
with  a  variety  of  impurities,  such  as  glucose,  leaves,  sticks  and 
particles  of  dust,  silicate  and  other  like  things.  By  washing  in 
cold  water,  these  impurities  are  removed  and  the  crude  tartar 
is  left  free  from  their  presence.  The  effect  of  the  cold  water 
is  mechanical.  When  boiling  water  is  applied  sufficiently, 
crystallization  and  re-crystallization  take  place,  and  the  product 
is  the  cream  of  tartar  of  medicine  and  commerce.  There  is  re- 
finement in  the  latter  case,  but  no  chemical  change  is  wrought. 
Argols  are  used  also  for  making  tartaric  acid,  Rochelle  salts, 
the  preparation  of  tartrate  of  antimony,  and  potash  called  tar- 
tar emetic,  as  a  mordant  in  dyeing,  and  for  other  purposes. 
Argols  and  crude  tartar  are  synonyms.  The  phrases  are  used 
convertibly  by  those  who  deal  in  the  article. 

The  lexical  definition  of  crude  is :  ^^  In  its  natural  state ;  not 
cooked  or  prepared  by  fire  or  heat;  undressed;  not  altered, 
refined,  or  prepared  for  use  by  any  artificial  process ;  raw." 
See  Webster's  Die. 

Upon  the  trial  the  plaintiffs  produced  and  identified  samples 
of  argols  of  the  several  importations  upon  which  the  duties 
were  paid,  and  gave  prDof  tending  to  support  their  oaae.     Tha 
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defendant  then  gave  proof  tending  to  maintain  the  claim  of  the 
government.  The  testimony  of  the  witnesses  on  both  sides  is 
aet  out  at  length  in  the  bill  of  exceptions.  That  paper  then 
proceeds :  ^*-  A  large  number  of  witnesses  were  called  by  the 
defendant  from  the  trade  and  from  among  the  manufactures  of 
cream  of  tartar,  and  dealers  and  others,  whose  testimony  tended 
to  prove  that  there  was  an  article  of  commerce  and  impoi-ta- 
tion  unlike  the  plaintiffs*  samples  which  was  in  fact  *•  crude 
ai'gols  ; '  that  the  plaintiffs'  samples  exhibited  at  the  trial  were 
not  ^  crude  argols ; '  that  said  samples  differed  from  ^  crude 
argols,'  &c.  .  .  .  These  witnesses  also  testified  uniformly  that 
plaintiffs'  samples  were  refined  argols,  and  in  that  there  was  a 
difference  between  them  and  crude  argols,  &c.  .  .  .  Sampleii 
of  ^  crude  argols '  were  exhibited  which  differed  as  above  stated 
from  those  exhibited  by  the  plaintiffs.  Also,  that  there  was  a 
difference  between  crude  argols  and  the  lees  of  wine,  and  that 
all  these  differences  were  well  understood  by  the  trade  and  by 
manufacturers." 

The  court,  after  recapitulating  with  entire  fairness  the  sub- 
stance of  the  testimony,  said  to  the  jury :  "  The  only  question 
for  you  to  determine  is  whether  these  argols  were  ^  argols  crude,' 
those  known  to  commerce  as  such  or  those  known  to  science 
as  such,  or  whether  they  were  argols  that  were  more  or  less 
refined." 

This  instruction  was  clear  and  accurate,  and  it  covered  the 
entire  ground  of  the  controversy.  Nothing  more  was  necessary 
to  be  said.  No  amount  of  verbiage  would  have  improved  it. 
The  juiy  could  have  no  difficulty  in  applying  it  intelligently  to 
the  facts  before  them. 

They  knew  from  the  evidence  that  if  there  were  no  substan- 
tial change  in  the  condition  of  the  argols,  as  they  were  when 
they  came  from  the  wine  csisk,  they  were  crude.  On  the  other 
hand,  if  there  were  such  change  wrought  by  a  process  to  which 
the  argols  were  subjected,  they  lost  their  identity,  and  took 
their  place  in  a  new  and  different  categoiy.  According  to  the 
nomenclature  of  commerce,  they  ceased  to  be  crude^  and  became 
refined.  They  could  not  be  both  at  the  same  time.  The 
measure  of  refinement  was  of  no  consequence,  provided  it  was 
sufficient  to  be  material.    The  elaborate  brief  submitted  for  the 
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goyemment  shows  that,  in  the  customs  laws  passbJ  from  time 
to  time  by  Congress,  exact  analogies  to  the  case  in  hand  haye 
constantly  occurred  and  are  numerous.  It  is  unnecessary  par- 
ticularly to  advert  to  them. 

In  cases  like  this,  the  law  recognizes  the  authority  of  those 
engaged  in  commerce,  and  adopts,  necessarily  and  as  conclusive, 
the  meaning  which  they  have  given  to  words  and  phrases  em- 
ployed in  their  daily  business. 

It  is  needless  to  notice  specifically  the  several  assignments  of 
error.  They  relate  to  the  instruction  given,  and  to  several  asked 
by  the  counsel  for  the  plaintiffs  and  refused  by  the  court.  As 
regards  the  former,  we  have  expressed  our  approval. 

If  the  latter  were  in  conflict  with  it,  they  were  properly  re- 
fused for  that  reason. 

Conceding  that  they  were  correct,  the  instruction  given  was 
sufficient  for  the  case.  Nothing  more  could,  therefore,  be  re- 
quired of  the  court*    National  Bank  v.  Burkhardt,  100  U.  S. 

686. 

Judgment  affirmed. 


Thb  ««  Clara." 

A  tmall  schooner,  haTiDg  no  watch  on  deck,  was  lying  at  anchor  inside  the  Dela- 
ware Breakwater  in  a  yery  dark  night»  when  Tessels  were  constantly  arriTing 
for  shelter  from  an  approaching  stomi.  Among  them  was  one  well  manned, 
which,  in  proceeding  to  a  proper  anchorage,  without  any  fault  of  either  omis- 
sion or  commission  on  her  part,  collided  with  and  sunk  the  schooner.  If  a 
sufficient  watch  had  been  on  the  deck  of  the  latter,  the  collision  might  hare 
been  aToided.    Hdd,  that  the  vessel  was  not  liable. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
Eastern  District  of  New  York. 
The  facts  are  stated  in  the  opinion  of  the  court 

Mr.  Henry  J.  Scudder  for  the  appellants. 

Mr.  Robert  D.  Benedict  and  Mr.  JE.  L.  Owen^  eonira. 

Mb.  Justiob  Swatnb  delivered  the  opinion  of  the  court. 
This  is  an  appeal  in  admiralty.     The  case  grew  out  of  a 
collision  between   the    schooners  ^*  Clara "  and    the  ^  Julia 
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Newell,"  on  the  25th  of  February,  1874,  inside  the  Delaware 
Breakwater.  The  owners  of  the  latter  vessel  libelled  the  former. 
The  libel  was  dismissed  below.  Hence  this  appeal.  The  hicts 
were  found  by  the  Circuit  Court  pursuant  to  the  act  of  Con- 
gress of  April  13,  1876,  c.  77  (18  Stat.  316),  which  in  this 
respect  is  a  re-enactment  of  the  nineteenth  section  of  the  Judi- 
ciary Act  of  1789,  c.  20.     1  Stai,.  ?8. 

The  first-named  act  limits  the  power  of  this  court  upon 
appeals  in  such  cases  ^^  to  a  deteimination  of  the  questions  of 
law  arising  upon  the  record,  and  to  such  rulings  of  the  Cir- 
cuit Court,  excepted  to  at  the  time,  aa  may  be  presented  by  a 
bill  of  exceptions."  Here  there  is  no  bill  of  exceptions.  As 
respects  the  facts,  we  cannot,  under  anjr  circumstances,  look 
beyond  the  findings  in  the  record.  The  Abbotsfardy  98  U.  S. 
440.  The  only  question  before  us  is  as  to  the  correctness  of 
the  conclusion  of  law  arrived  at  by  the  Circuit  Court.  That, 
also,  is  set  forth  pursuant  to  the  requirement  of  the  act  of  1876, 
and  follows  in  the  record  the  findings  of  fact. 

The  facts  as  found  are  as  follows :  — 

1st,  The  collision  occurred  inside  of  the  Delaware  Break- 
water, and  the  "  Newell  "  was  thereby  sunk.  The  "  Newell  " 
was  a  small  vessel  of  seventy-eight  tons  burden.  In  the  after- 
noon of  the  2Sd  of  February,  1874,  she  anchored  within  the 
breakwater  for  shelter  from  an  approaching  storm.  The 
"  Clara,"  being  on  a  voyage  from  New  York  to  Baltimore, 
foreseeing  the  coming  storm,  bore  away  and  also  put  into  the 
breakwater  for  safety.  She  arrived  about  five  o'clock  a.m.  on 
the  26th  of  February,  1874,  and  while  proceeding  to  a  proper 
anchorage  collided  with  the  '^  Newell."  ,  There  were  then  a 
large  number  of  vessels  in  the  breakwater,  and  others  were 
constantly  arriving. 

2d,  That  at  the  time  the  ^^  Olara  "  entered  the  breakwater 
the  night  was  cold  and  very  dark,  the  moon  having  gone  down 
several  hours  before.  That  the  ^^  Julia  Newell  "  was  improp- 
erly  lying  without  a  watch  on  deck.  That  the  storm  was 
increasing,  and  set  in  about  the  time  the  ^^ Clara"  came  to 
anchor,  and  was  a  very  severe  snow-storm. 

8d,  If  the  ^^  Newell "  had  had  a  sufficiant  watch  on  deck,  the 
accident  might  have  been  prevented. 
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4th,  The  '^  Clara  "  was  well  manned,  and  had  proper  lights 
and  a  proper  lookout. 

The  conclusion  of  the  court  as  to  the  law  of  the  case  is  thus 
expressed :  — 

The  failure  to  keep  a  watch  on  the  deck  of  the  ^^  Julia 
Newell "  was  the  cause  of  the  collision. 

Looking  at  the  case  in  the  light  of  the  findings  of  fact,  no 
fault  whatsoever,  of  omission  or  commission,  is  imputable  to 
the  "  Clara."  It  is  true  it  was  her  duty,  under  the  circum- 
stances, to  enter  the  breakwater  and  proceed  to  her  anchorage 
with  the  greatest  care  and  circumspection.  Oulbertson  v.  Shawy 
18  How.  584. 

Whether  there  was  any  failure  on  her  part  to  comply  with 
this  requirement  is  not  shown.  But  the  maxim  applies,  quod 
nan  apparet  non  est  The  fact  not  appearing  is  presumed  not 
to  exist.  The  libellants  brought  the  case  into  court  and  thus 
assumed  the  affirmative.  The  burden  of  proof  rested  primarily 
upon  them.  If  in  this  or  in  any  other  respect  there  was  de- 
linquency on  the  part  of  the  respondents,  it  was  for  the  libel- 
lants to  prove  it.  As  the  case  is  presented  to  us  in  the  record, 
the  ^*  Clara  "  must  be  held  entirely  blameless. 

Such  is  not  the  position  of  the  ^'  Newell."  The  findings  as 
to  her  put  her  deeply  in  the  wrong.  The  night  was  dark. 
The  moon  had  gone  down.  The  tempest  had  begun  and  waa 
increasing.  A  large  number  of  vessels  were  already  within 
the  breakwater,  and  others  were  constantly  arriving. 

This  condition  of  things  demanded  the  greatest  vigilance  on 
the  part  of  all  concerned. 

It  was  necessary  to  their  safety.  Life  and  property  were 
both  at  stake.  The  ''  Newell "  had  been  at  anchor  more  than 
twenty-four  hours,  and  the  officers  in  charge  of  her  had  ample 
time  for  thought  and  preparation.  Yet  it  is  found  that  amid 
these  perils  she  was  ^^  lying  without  a  watch  on  deck,**  and  if 
she  had  had  ^^  a  sufficient  watch  *'  the  collision  that  ensued 
"  might  have  been  prevented." 

There  is  nothing  in  the  record  which  mitigates  in  any  degree 
the  severe  condemnation  which  such  recklessness  invokes.  Her 
fault  is  without  excuse. 

The  rules  of  law  which  apply  in  these  cases  are  well  settled. 
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Where  the  fault  is  wholly  on  one  side,  the  party  in  fault 
must  bear  his  own  loss,  and  compensate  the  other  party,  if 
sach  party  have  sustained  any  damage.  If  neither  be  in  fault, 
neither  is  entitled  to  compensation  from  the  other.  If  both 
are  in  fault,  the  damages  will  be  divided.  1  Parsons,  Shipp. 
&  Adm.  625,  626 ;  The  Morning  Light,  2  Wall.  550 ;  Union 
Steamship  Co.  y.  New  York  ^  Virginia  Steamship  Co.,  24  How. 
307. 

The  want  of  a  proper  watch  is  a  fault  of  great  weight. 
1  Parsons,  Shipp.  &  Adm.  676,  577 ;  The  Sapphire,  11  Wall. 
164;  The  Indiana,  Abb.  Adm.  880 ;  The  Mary  T.  Wilde,  Taney's 
Dec.  667  ;  The  Ferryboat  Lydia,  4  Ben.  523.  In  a  cause  of  col- 
lision, the  plaintiff,  in  order  to  recoyer  entire  damages,  must 
prove  both  care  on  his  own  part  and  want  of  it  on  the  part  of 
the  defendant.     1  Parsons,  Shipp.  &  Adm.  529  and  note  2. 

This  case  falla  clearly  within  the  first  of  the  categories  above 

stat»d. 

Decree  affirmed. 


Louisiana  v.  Nsvy  Orlbans. 

I  The  obligation  of  contracts  is  impaired  by  sucli  legislation  as  lessens  the  effi- 
cacy of  the  remedy  which  the  law  in  force  at  the  time  they  were  made 
prorided  for  enforcing  them. 

2.  A.  recovered  judgment,  in  1874,  against  New  Orleans,  upon  certain  bonds  issued 
by  the  dty  in  1854,  and  sued  out  an  execution,  which  was  returned  nulla 
boma.  The  Act  No.  5  of  the  legislature  of  Louisiana  of  1870  requires  that  a 
plaintiff,  having  an  executory  judgment  against  the  city,  must  file  a  certified 
copy  thereof  in  the  office  of  the  controller,  and  imposes  upon  the  latter  the 
duty  of  causing  the  same  to  be  registered,  and  of  issuing  a  warrant  upon 
the  treasurer  for  the  amount  due  thereon,  without  any  specific  appropriation 
therefor,  &c.  Held,  that  so  much  of  said  act  as  requires  such  filing  and 
.  registration  before  A.  can  procure  a  warrant  in  his  favor  for  the  amount 
due,  or  resort  to  other  means  to  enforce  the  payment  thereof,  does  not 
render  less  effective  his  pre-existing  remedies,  and  is  therefore  not  in  con- 
ffict  with  the  contract  clause  of  the  Constitution. 

Ebrob  to  the  Suj^reme  Court  of  the  State  of  Louisiana. 
Morris  Ranger  recovered,  May  1,  1874,  against  the  city  of 
New  Orleans  certain  judgments.     To  enforce   the  collection 
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of  them,  he  instituted,  Juiie  21,  1879,  this  proceeding,  in  the 
name  of  the  State  on  his  relation  in  the  Third  District  Court 
of  the  Parish  of  Orleans,  for  a  peremptory  mandamus  to  com- 
pel the  mayor  and  administrators  of  the  city  to  levy  and  collect 
a  special  tax  sufficient  in  amount  to  satisfy  the  judgments. 

The  following  statement  of  facts  signed  by  the  attorneys  for 
the  respective  parties  was  filed :  — 

^'  1st,  That  the  judgments  which  are  made  the  basis  of  this 
mandamus  proceeding  were  rendered  for  the  amounts  —  princi- 
pal, interest,  and  costs  —  and  at  the  dates  stated  in  the  petition, 
and  had  for  their  basis  bonds  issued  by  the  city  of  New  Orleans 
in  1854,  to  the  New  Orleans,  Jackson,  and  Great  Northern  Rail- 
road Company,  and  New  Orleans,  Opelousas,  and  Great  Western 
Railroad  Company. 

^^  2d,  That  writs  of  fieri  facias  were  issued  on  said  judg- 
ments, and  after  demand  made  upon  the  city  were  returned 
nuUa  bona^  and  that  the  city  has  no  property  liable  to  seizure 
and  sale. 

^^3d,  That  said  judgments  have  never  been  registered  in 
accordance  with  the  provisions  of  the  act  of  1870. 

^^It  is  further  agreed  that  this  statement  of  facts  is  made 
in  lieu  of  the  note  of  evidence  taken  at  the  trial,  which  has 
been  mislaid." 

The  remaining  facts  and  the  statute  bearing  upon  the  case 
are  set  forth  in  the  opinion  of  the  court. 

Mr.  D.  C.  Labatt  for  the  plaintiff  in  error. 

Mb.  Justice  Field  delivered  the  opinion  of  the  court. 

This  case  comes  here  from  the  Supreme  Court  of  Louisiana. 
On  the  1st  of  May,  1874,  the  relator  recovered  in  one  of  the 
courts  of  that  State  against  the  city  of  New  Orleans,  two  judg- 
ments, amounting  in  the  aggregate  to  $170,000,  besides  costs. 
Upon  these  judgments  executions  were  issued  and  returned 
unsatisfied,  after  demand  upon  the  officers  of  the  city  to  point 
out  property  belonging  to  it  subject  to  seizure,  to  be  levied 
upon  to  satisfy  the  same.  The  relator  thereupon  presented  a 
petition  to  the  Third  District  Court  of  the  Parish  of  Orleans, 
setting  forth  these  facts  and  averring  that  it  was  the  duty  of 
the  mayoi  and  administrators  of  the  city  to  provide  for  the  pay* 
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mmit  of  the  judgments  by  levying  and  collecting  a  tax  for  that 
purpose ;  bift  that  they  refused  to  do  this ;  and  that  he  was 
unable  to  satisfy  the  judgments  by  the  ordinai*y  process  of 
execution.  He  therefore  prayed  for  an  order  upon  the  mayor 
and  administrators  to  show  cause  why  a  writ  of  mandamug 
should  not  issue  to  compel  them  to  levy  and  collect  a  tax  to 
satisfy  the  judgments. 

The  order  to  show  cause  was  granted,  and  upon  its  return 
the  respondents  filed  a  peremptory  exception  to  the  relator's 
demand,  denying  that  he  was  entitled  to  the  relief  prayed ;  but 
the  District  Court  granted  the  writ.  Its  judgment  was,  on 
appeal  to  the  Supreme  Court  of  the  State,  reversed  and  a  de- 
cree entered  dismissing  the  petition.  The  case  was  then  brought 
here. 

The  city  authorities  resisted  the  demand  of  the  relator  for 
the  mandamu*^  on  the  ground  that  he  had  not  registered  his 
judgments  as  required  by  the  provisions  of  the  act  No.  5  of  1870. 
That  act  divests  the  courts  of  the  State  of  authority  to  allow 
any  summary  process  or  mandamuB  against  the  officers  of  the 
city  of  New  Orleans  to  compel  the  issue  and  delivery  of  any 
order  or  warrant  for  the  payment  of  money,  or  to  enforce  the 
payment  of  money  claimed  to  be  due  from  it  to  any  person  or 
corporation ;  and  requires  proceedings  for  the  recovery  of  money 
claimed  to  be  owing  by  the  city  to  be  conducted  in  the  ordinary 
form  of  action  against  the  corporation,  and  not  against  any, 
department,  branch,  or  officer  thereof.  The  act  also  provides 
that  no  writ  of  execution  or  fieri  facias  shall  issue  against  the 
city,  but  that  a  final  judgment  against  it,  which  has  become 
executory,  shall  have  the  effect  of  fixing  the  amount  of  the 
plaintiff's  demand,  and  that  he  may  cause  a  certified  copy  of  it, 
with  his  petition  and  the  defendant's  answer  and  the  clerk's 
certificate  that  it  has  become  executory,  to  be  filed  in  the  office 
of  the  controller,  and  that  thereupon  it  shall  be  the  duty  of 
the  controller  or  auditing  officer  to  cause  the  same  to  be  regis- 
tered, and  to  issue  a  warrant  upon  the  treasurer  or  disbursing 
officer  of  the  corporation  for  the  amount  due  thereon,  without 
any  specific  appropriation  therefor,  provided  there  be  sufficient 
money  in  the  treasury  specially  designated  and  set  apart  for 
that  purpose  in  the  annual  budget  or  detailed  statement  of 
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items  of  liability  and  expenditure  pursuant  to  the  existing  or 
a  subsequent  law. 

The  act  further  provides  that  in  case  the  amount  of  money 
designated  in  the  annual  budget  for  the  payment  of  judgments 
aga?nst  the  city  of  New  Orleans  shall  have  been  exhausted,  the 
common  council  shall  have  power,  if  they  deem  it  proper,  to 
appropriate  from  the  money  set  apart  in  the  budget  or  annual 
estimate  for  contingent  expenses,  a  sufficient  sum  to  pay  the 
same;  but  if  no  such  appropriation  be  made,  then  that  all 
judgments  shall  be  paid  in  the  order  in  which  they  shall  be 
filed  and  registered  in  the  office  of  the  controller  of  the  city 
from  the  first  money  next  annually  set  apart  for  that  purpose. 

The  Supreme  Court  of  the  State,  whilst  obsei'ving  that  the 
act  might  contain  provisions  which,  if  invoked,  would  be  con- 
sidered unconstitutional,  held  that,  so  far  as  it  required  the 
registry  of  judgments  before  payment,  it  was  valid ;  that  this 
requirement  was  a  wise  and  useful  provision,  tending  to  restrain 
and  check  the  reckless  levy  of  taxes,  and  affording  in  a  compax^t 
form  a  correct  knowledge  of  the  city's  liabilities ;  that  it  was 
made  in  the  interest  of  economy  and  the  orderly  conduct  of  the 
city^s  affairs,  and  neither  took  away  any  pre-existing  right  nor 
rendered  less  effective  any  preexisting  remedies,  and  that  the 
relator  was,  therefore,  premature  in  his  action ;  that  he  should 
first  register  his  judgments,  and  then,  if  payment  was  not  made 
or  adequately  provided  for  in  the  next  levy,  he  might  proceed 
to  enforce  it. 

The  relator,  on  the  other  hand,  assails  the  constitutionality 
of  the  act  in  question,  contending  that  it  impairs  the  obligation 
of  his  contracts  with  the  city,  the  validity  of  which  by  the 
judgments  thereon  is  not  open  to  question,  in  that  it  compels 
him  to  do  acts,  preliminary  to  the  payment  of  his  judgments, 
not  required  when  the  contracts  were  made,  and  deprives  him 
of  his  remedy  by  mandamus  ;  and  cites  numerous  decisions  of 
this  court,  and  of  the  State  courts,  upon  the  nature  and  extent 
of  the  constitutional  inhibition  against  the  impairment  of  con- 
tracts by  State  legislation.     These  decisions  are  familiar  to  us. 

The  obligation  of  a  contract,  in  the  constitutional  sense*  is 
the  means  provided  by  law  by  which  it  can  be  enforced,  —  by 
which  the  parties  can  be  obliged  to  perform  it.     Whatever 
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legislation  lessens  the  efficacy  of  these  means  impaira  the  obli- 
gation. If  it  tend  to  postpone  or  retard  the  enforcement  of 
the  contract,  the  obligation  of  the  latter  is  to  that  extent 
weakened.  The  Latin  proverb,  qui  cito  dot  bis  daU  —  he  who 
gives  quickly  gives  twice,  —  has  its  counterpart  in  a  maxim 
equally  sound,  —  qui  serius  solvit^  minus  solvit^  —  he  who  pays 
too  late,  pays  less.  Any  authorization  of  the  postponement  of 
paym^it,  or  of  means  by  which  such  postponement  may  be 
effected,  is  in  conflict  with  the  constitutional  inhibition.  If, 
therefore,  we  could  see  that  such  would  be  the  effect  of  the 
provision  of  the  act  of  the  State,  No.  6  of  1870,  requiring  judg- 
ments to  be  registered  with  the  controller  before  they  are  paid, 
we  should  not  hesitate  to  declare  the  provision  to  be  invalid. 
But  we  are  not  able  to  see  anything  in  the  requirement  whicli 
impedes  the  collection  of  the  relator's  judgments,  or  prevents 
his  resort  to  other  remedies,  if  their  payment  be  not  obtained. 
The  registry  is  a  convenient  means  of  informing  the  city  author- 
ities of  the  extent  of  the  judgments,  and  that  they  have  become 
executory,  to  the  end  that  proper  steps  may  be  taken  for  their 
payment.     It  does  not  impair  existing  remedies. 

We  do  not  know,  from  anything  in  the  record  before  us,  that 
there  are  any  other  judgments  against  the  city  of  New  Orleans 
than  the  two  obtained  by  the  relator,  or  that  the  city  is  indebted 
in  any  other  sum ;  nor  can  we  say  that  there  are  not  ample 
means  already  in  the  treasury  of  the  city  for  their  payment, 
and  that,  upon  their  registry,  a  warrant  for  the  amount  will 
not  be  at  once  issued  and  paid.  If  the  money  be  already  in 
the  treasury  appropriated  for  their  payment,  or  if  provision  be 
made  for  the  levy  and  collection  of  taxes  sufficient  to  pay  them, 
it  cannot  be  justly  said  that  the  relator  is  delayed  in  enforcing 
them  by  being  required  to  place  a  certified  copy  of  the  judg- 
ments with  the  controller  of  the  city  before  getting  a  warrant 
on  its  treasury  for  the  amount  due  him.  If  such  warrant,  when 
obtained,  be  not  paid,  or  provision  be  not  made  for  its  payment 
upon  the  meeting  of  the  city  council,  the  relator  can  pursue 
further  remedies  for  the  collection  of  his  judgments. 

Decree  Harmed 
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SoiiOMON  v.  Abthub. 

Imported  goods  composed  of  cotton  and  silk,  the  latter  being  the  component  part 
of  chief  value,  were,  by  the  act  of  Jmie  80,  1864  (18  Stat.  202),  subject  to  a 
duty  of  fifty  per  cent  ad  valorem, 

Ebbor  to  the  Circuit  Court  of  the  United  States  for  the 
Southern  District  of  New  York. 

This  was  an  action  brought  by  Solomon  Solomon  and  others, 
constituting  the  firm  of  Solomon  Brothers,  against  Arthur,  the 
collector  of  the  port  of  New  York.  The  following  facts  were 
admitted  upon  the  trial,  it  being  agreed  that  neither  party 
should  offer  any  evidence. 

Plaintiffs  are  partners  in  business,  and  as  such  imported  a1 
the  port  of  New  York,  in  December,  1873,  and  January,  1874, 
certain  goods  manufactured  of  silk  and  cotton.  The  defendant 
exacted  upon  them  a  duty  of  fifty  per  cent  ad  valorem^  which 
rate  the  plaintiffs  paid  under  protest,  the  substantial  part  of 
which  is,  that  under  existing  laws  the  goods  are  only  liable 
to  a  duty  of  thirty-five  per  cent,  because  they  are  provided 
for  at  that  rate  by  sect.  22  of  the  act  of  March  2,  1861,  and 
sect.  18  of  the  act  of  July  14, 1862.  This  protest  was  followed 
by  an  appeal  to  the  Secretary  of  the  Treasury,  who  a£Srmed 
the  decision  of  the  collector.  This  suit  was  brought  in  due 
time. 

The  goods  were  composed  of  silk  and  cotton,  in  varying 
proportions,  the  warp  being  all  cotton  and  the  filling  partly 
silk.  It  is  admitted  by  the  plaintiffs,  for  the  purpose  of  this 
case,  that  silk  was  the  component  material  of  chief  value.  The 
goods  generally  are  known  in  trade  and  commerce  as  goods 
made  of  mixed  materials,  but  each  kind  thereof  is  also  known 
by  its  specific  name.  If  the  plaintiffs  are  entitled  to  recover, 
judgment  shall  be  rendered  in  their  favor  for  the  difference 
between  thirty-five  and  fifty  per  cent,  which  amount  is  S461.75 
gold,  with  $75.40  interest  in  currency. 

The  jury  found  a  verdict  for  the  defendant  pursuant  to  the 
instmctiona   of  the   court,   and   the  plaintiffs  sued  out 
writ. 
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Mr.  JEdwards  Pierrepont  and  Mr.  William  Stamiey  for  the 
plaintiffs  in  error. 

The  duty  was  exacted  under  the  last  clause  of  sect.  8  of  th6 
act  of  June  80,  1864,  which  imposes  fifty  per  cent  ad  val<h 
rem  '^  on  all  manufactures  of  silk,  or  of  which  silk  is  the  com- 
ponent material  of  chief  value,  not  otherwise  provided  for." 
18  Stat.  202,  210. 

It  is  plain  that  the  commercial  designation  of  the  goods  in 
question  was,  ^^  goods  made  of  mixed  materials."  A  commer 
cial  designation  is  that  '^  known  in  trade  and  commerce." 

The  tariff  acts  recognize  two  species  of  dutiable  goods,  into 
one  of  which  silk  must  enter  and  be  ^^  the  component  part  of 
chief  value,"  and  a  totally  distinct  kind  of  ^^  mixed  goods," 
into  which  silk  may  or  may  not  enter  in  part,  as  the  case 
may  be. 

We  invite  attention  to  the  act  of  Aug.  6,  1861,  and  the  act 
of  March  2,  1861.  Sect.  16  of  the  latter  act  prescribes:  **0n 
silk  ribbons,  galloons,  braids,  fringes,  laces,  tassels,  buttons, 
button  cloths,  trimmings,  and  on  silk  twist,  twist  composed 
of  mohair  and  silk,  sewing-silk  in  the  gum  or  purified,  and 
all  other  manufactures  of  silk  or  of  which  silk  shall  be  the 
component  material  of  chief  value,  not  otherwise  provided  for, 
thirty  per  cent  nd  valoremJ"  12  Stat.  186.  Sect.  22  describes 
the  other  kind,  in  these  words :  ^^  Manufactures,  not  other- 
wise provided  for,  composed  of  mixed  materials  in  part  of 
cotton,  silk,  wool  or  worsted,  or  flax."  Id.  192.  Sect.  2  of  the 
act  of  August  5,  which  raises  the  duty  on  silk  goods  to  forty 
per  cent,  leaves  that  on  "mixed  goods"  at  thirty  per  cent. 
The  enumeration  of  the  silk  goods  on  which  the  duty  was 
raised  to  forty  per  cent  is  precisely  the  same,  word  for  word, 
as  in  the  preceding  act.     Id.  298. 

By  sect.  18  of  the  act  of  July  14,  1862,  the  duty  on  "manu- 
factures composed  of  mixed  materials  in  part  of  cotton,  silk, 
wool,  or  worsted,  hemp,  jute,  or  flax,"  was  raised  to  thirty-five 
per  cent.    Id.  557. 

No  higher  duty  than  thirty-five  per  cent  had  ever  been 
imposed  by  any  statute  upon  this  class  of  goods.  And  it  is 
here  to  be  noted  tliat  the  statute  of  1862,  which  increased  the 
duty  on  "  manufactures  composed  of  mixed  materials,"  did  not 
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change  the  duty  upon  goods  of  which  silk  was  the  component 
material  of  chief  value. 

The  attempt  is  now  made  to  strain  the  statute  of  1864,  re- 
lating to  silk  goods,  to  cover  ^^manufactures  composed  of 
mixed  materials/'  into  which  silk  may  so  enter  as  to  form  the 
more  costly  part. 

After  enumerating  some  thirty  silk  manufactures,  the  sec- 
tion ends  in  the  words  we  have  first  quoted. 

The  class  of  goods  ^^  known  in  trade  and  commerce  as  goods 
made  of  mixed  materials/'  which  are  specifically  named  in  the 
other  statutes,  and  upon  which  the  duty  was  in  1861,  thirty  per 
cent,  and  in  1862  thirty-five  per  cent,  is  nowhere  alluded  to  in 
this  statute  of  1864.  Sect.  22  expressly  provides  ^^that  the 
duties  upon  all  goods,  wares,  and  merchandise  imported  from 
foreign  countries  not  provided  for  in  this  act  shall  be  and  re- 
main as  they  were,  according  to  existing  laws  prior  to  the  29th 
of  April  1864"  (18  id.  216),  and  "  that  all  acts  and  parts  of 
acts  repugnant  to  the  provisions  of  this  act  be,  and  the  same 
are  hereby,  repealed." 

Thus  we  find  running  through  the  statutes  these  two  classes 
of  manufactures :  those  into  which  silk  must  enter ;  and  the 
'^  mixed  manufactures,"  into  which  silk  might  or  might  not 
enter.  It  is  an  admitted  fact  that  the  goods  in  question  are 
generally  known  in  trade  and  commerce  as  goods  made  of  mixed 
materials ;  but  inasmuch  as  '^  silk  was  a  component  material  of 
chief  value,"  it  is  argued  by  the  learned  Assistant  Attorney- 
General  that  these  "  mixed  goods  "  must  pay  a  duty  of  fifty 
per  cent,  under  the  act  of  1864,  which  relates  to  a  totally  dif- 
ferent kind  of  goods. 

Surely  no  such  construction  can  fairly  be  given  to  the 
acts,  and  such  ruling  would  be  quite  out  of  harmony  with 
numerous  decisions  of  this  court.  Arthur  v.  Zimmerman^  96 
U.  S.  124 ;  Arthur  v.  Unkhart^  id.  118 ;  Arthur  v.  Lahey^  id. 
112;  Arthur  v.  Davies^  id.  135;  Arthur  v.  Horner^  id.  187; 
Reiche  v.  Smythe^  18  Wall.  162  ;  Homer  v.  The  Coliector^  1  id. 
486,  and  the  long  list  of  earlier  cases  on  commercial  desig- 

P«ti0i> . 
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Mb.  Justice  Bradley  deliveied  the  opinion  of  the  court. 

It  is  obvious  that  the  goods  in  question  came  under  the 
designation  of  tlie  last  clause  of  sect.  8  of  the  act  of  June 
80,  1864  (13  Stat.  210),  which  lays  a  duty  "on  all  manufac- 
tures of  silk  or  of  which  silk  is  the  component  part  of  chief 
value,  not  otherwise  provided  for,  fifty  per  centum  ad  valo- 
rem/^ That  duty  was,  therefore,  properly  assessed,  unless  the 
articles  imported  were  *' otherwise  provided  for."  And  that 
is  the  question.  The  plaintiffs  insisted  then,  and  insist  now 
that  a  duty  on  these  goods  was  "  otherwise  provided  for " 
by  the  acts  of  March  2,  1861,  sect.  22,  and  July  14,  1862, 
sect.  18,  as  "  manufactures  composed  of  mixed  materials,  in 
part  of  cotton,  silk,  wool  or  worsted,  or  flax,"  on  which  a 
duty  of  only  thirty  per  cent  was  laid  by  the  act  of  1861, 
and  of  five  per  cent  additional  by  the  act  of  1862.  12  Stat. 
192,  657. 

Previous  acts  were  not  repealed  in  toto  by  the  act  of  June 
30,  1864,  but  it  was  declared  by  sect.  22  that  "  all  acts  and 
parte  Qf  acts  repugnant  to  the  provisions  of  this  act  be,  and 
the  same  are  hereby,  repealed,"  with  a  proviso  *'  that  the  du- 
ties upon  all  goods,  wares,  and  merchandise  imported  from 
foreign  countries,  not  provided  for  in  this  act,  shall  be  and  re- 
main as  they  were,  according  to  existing  laws  prior  to  29th 
April,  1864." 

The  act  of  1864  contained  no  separate  provision  for  a  duty 
on  goods  composed  of  '^  mixed  materials,"  like  that  in  the  acts 
of  1861  and  1862,  on  which  the  plaintiffs  rely.  They  contend, 
therefore,  that  those  clauses  still  continued  in  force,  and  that 
the  goods  imported  by  them  were  embraced  therein,  and  were 
not  intended  to  be  embraced  in  the  general  clause  in  the  act 
of  1864,  under  which  the  collector  exacted  the  duty  in  ques- 
tion. The  plaintiffs  insist  that  the  term  ''  mixed  materials," 
or  "  goods  made  of  mixed  materials,"  is  a  specific  and  well- 
known  commercial  designation  or  name,  which  by  usage  covers 
the  goods  imported  by  them,  and  is  not  a  descriptive  phrase 
used  merely  to  designate  any  class  of  goods  answering  to  the 
description ;  and,  therefore,  although  they  may  be  embraced  in 
the  general  description  of  the  act  of  1864,  of  goods  "  in  which 
silk  is  the  component  part  of  chief  value,"  such  a  general  de- 
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scriptioii  is  not  sufBcieiit  to  take  tbeiu  out  of  their  places  in 
the  previous  acts  where  they  are  designated  by  name.  It  may 
be  conceded  that  if  the  goods  in  question  had  a  specific  name, 
such  as  that  applied  to  "  reps,  "  **^  tapestry,  "  ^^  galloons, "  Ac, 
and  had  been  designated  in  the  acts  of  1861  and  1862  by  such 
specific  name,  the  argument  of  the  plaintiffs  would  be  well 
founded.  It  would  be  in  accordance  with  the  decision  of  this 
court  in  Mavius  v.  Arthur^  95  U.  S.  144.  But  are  the  tenns 
relied  on  a  naihe  for  goods  ?  Are  they  not  descriptive  rather 
than  denominative  ?  We  think  it  is  very  clear  that  they  are 
merely  descriptive.  It  may  be  true,  as  stated  in  the  agreed 
case,  that  ^^  such  goods  are  generally  known  in  trade  and  com- 
merce as  goods  made  of  mixed  materials;"  but  the  case  also 
adds  that  ^^each  kind  thereof  is  also  known  by  its  specific 
name."  The  fact  that  certain  goods  belong  to  the  class  of 
mixed  goods,  or  of  goods  made  of  mixed  materials,  does  not 
stamp  them  with  the  name  of  mixed  goods ;  for  the  same  de- 
scription is  applicable  to  many  other  kinds  of  goods,  all  having 
different  names.  It  is  not  their  name :  it  is  merely  their 
description. 

Since,  therefore,  the  designation  in  the  act  of  1861,  of  ^^man- 
ufactureti  composed  of  mixed  materials,  in  part  of  cotton,  silk," 
&c.,  is  merely  descriptive ;  and  since  the  designation  in  the 
act  or  1864,  of  ''  manufactures  of  which  silk  is  the  component 
part  of  chief  value,"  is  also  descriptive  ;  and  since  the  goods  in 
question  are  confessedly  embraced  in  both  descriptions;  and 
since  the  act  of  1864  contains  no  provision  relating  to  mixed 
goods,  like  that  in  the  acts  of  1861  and  1862,  and  lays  a  duty  of 
fifty  per  cent  ad  valorem  on  goods  in  which  silk  is  the  compo- 
nent part  of  chief  value,"  not  otherwise  provided  for,"  which 
we  have  construed  generally  to  mean  "  not  otherwise  provided 
for  in  this  act "  (Smt/the  v.  Fiske^  23  Wall.  874),  —  it  seems  to 
be  almost  a  matter  of  demonstration  that  this  was  the  duty 
properly  demandable  on  the  goods. 

It  is  observable  that  the  description  of  "  manufactures  made 
of  mixed  matenals,  in  part  of  cotton,  silk,  "  &c.,  is  more  gen- 
eral than  that  of  ^'  manufacturen  o{  which  silk  is  the  component 
part  of  chief  value."  Logically,  the  two  phrases  standing  to- 
gether in  the  same  act  or  system  of  laws  would  be  related  m 
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follows:  *^ Goods  made  of  mixed  materials,  cotton,  silk,  &c., 
shall  pay  a  duty  of  thirty-fiye  per  cent;  but  if  silk  is  the  com« 
ponent  part  of  chief  yalae,  they  shall  pay  a  duty  of  fifty 
por  cent." 

It  is  suggested  by  the  plaintiffs*  counsel  that  a  counterpart 
of  the  clause  in  the  act  of  1864,  relating  to  goods  in  which 
•ilk  is  the  component  part  of  chief  value,  was  contained  in  the 
acts  of  March  2,  1861,  and  Aug.  6,  1861 ;  and  that  if  this 
clause  in  these  acts  did  not  apply  to  the  plaintiffs'  goods,  the 
like  clause  in  the  act  of  1864  should  not  be  construed  to  apply 
to  them  ;  and,  to  show  that  the  said  clause  in  the  acts  of  1861 
did  not  apply  to  the  goods,  they  refer  to  the  fact  that,  prior 
to  the  passing  of  the  act  of  1864,  the  goods  now  in  question 
were  always  assessed  under  the  ^^  mixed  materials  '*  clause,  and 
not  under  the  ^^  component  material  of  chief  value  "  clause. 
We  do  not  think  that  this  argument  can  prevail.  In  the  first 
place,  it  does  not  appear  by  the  record  what  the  practice  was 
prior  to  1864 ;  and  if  it  did  appear  as  suggested,  it  is  observ- 
able that  under  the  act  of  March  2,  1861,  it  was  a  matter  of 
indifference  under  which  clause  the  goods  should  be  assessed, 
as  the  duties  were  the  same  under  both;  and,  having  com- 
menced to  assess  the  goods  in  one  way  under  that  act,  the 
practice  may  have  been  inadvertently  continued.  We  think 
the  practice  was  at  least  questionable,  if  it  obtained.  At  all 
events,  the  true  construction  of  the  law  in  its  ultimate  form 
is  too  obvious  to  admit  of  a  reasonable  doubt.  The  goods  are 
aptly  described  by  the  general  clause  in  the  act  of  1864,  and 
are  not  otherwise  provided  for  in  that  act,  nor  provided  for  by 
name  in  any  previous  act.  It  foUows  that  they  are  subject  to 
duty  under  the  said  general  clause. 

We  have  been  unable  to  find  anything  in  the  clauses  re- 
ferred to,  or  in  their  collocation  in  the  various  acts,  or  in  the 
method  of  grouping  or  classification  observed  therein,  that 
would  lead  us  to  infer  an  intention  to  exclude  the  goods  in 
question  from  the  operation  of  said  general  clause.  It  is  some- 
times the  case,  no  doubt,  that  certain  articles  are  so  obviously 
intended  to  be  included  in  a  particular  grouping  or  classifica- 
tion^ as  to  repel  any  suggestion  that  they  are  meant  to  be 
embraced  in  a  different  part  of  the  law,  though  literally  appli- 
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cable  to  them.  But  this  cannot  be  said  in  the  case  before  na. 
The  goods  in  question  have  no  such  inseparable*  relation  to  one 
form  of  description  exclusive  of  the  other ;  nor  are  they  so 
clearly  intended  to  be  embraced  in  any  particular  grouping  or 
classification,  as  to  repel  or  prevent  the  application  to  them 
of  the  clause  under  which  they  were  assessed. 

Judgment  €^firm0d. 


Thb  ''  Bbkbfaotob/' 

1.  At  About  ten  o'clock  in  the  forenoon,  when  the  weather  was  clear  and  fine,  a 

steamship  and  a  schooner  were  on  the  ocean.  The  schooner,  haring  seen 
the  steamship  when  six  or  seren  miles  away,  kept  steadily  on  her  coarse. 
The  steamer  saw  the  schooner  when  three  miles  off,  and  from  that  time 
until  a  collision  between  them  occurred  both  vessels  were  sailing  on  courses 
whidi  crossed  each  other,  so  as  to  involve  risk  of  collision.  Held,  that 
under  the  circumstances  it  was  the  duty  of  the  steamship  to  keep  out  of 
the  way  of  the  schooner,  and  the  latter  having  held  her  course,  the  former 
is  liable  for  the  damages  occasioned  by  the  collision. 

2.  The  rulmg  in  7'he  AhbUsford  (98  U.  S.  440),  that  under  the  act  of  Feb.  16, 

1875  (18  Stat.  815),  the  finding  of  facts  by  the  Circuit  Court  in  admuralty 
cases  is  conclusive,  and  that  only  rulings  upon  questions  of  law  can  be 
reviewed  by  bill  of  exceptions,  reaffirmed. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
Eastern  District  of  New  York. 

This  is  a  libel  filed  in  the  District  Court  of  the  United  States 
for  the  Eastern  District  of  New  York  by  William  H.  Mount  and 
others  against  the  steamship  ^^  Benefactor,"  to  recover  damages 
arising  from  a  collision  between  that  vessel  and  the  schooner 
'*  Susan  Wright." 

The  District  Court  found  in  favor  of  the  libellants,  and  from 
its  decree  the  claimants  of  the  ^^  Benefactor  "  appealed  to  the 
Circuit  Court.     The  latter  court  found,  — 

1.  That  the  collision  took  place  a  little  after  ten  o'clock  in 
the  forenoon  of  the  twenty-sixth  day  of  February,  1876,  off 
Squan  Beach,  New  Jersey,  and  about  three  miles  distant  there- 
from. 

2.  That  the  weather  at  and  prior  to  the  time  of  the  colliflion 
was  fine  and  clear,  the  wind  about  west-northwest,  and  strong ; 
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the  steamship  was  bound  from  New  York  to  Wilmington,  and 
the  schooner  bound  from  M atanza^  to  New  York. 

3.  That  the  steamship  was  observed  by  those  in  charge  of 
the  schooner  when  six  or  seven  miles  distant  therefrom,  and 
from  twenty  to  thirty  minutes  before  the  collision.  At  that 
time  the  steamship  bore  a  point  or  two  oflE  the  starboard  bow 
of  the  schooner.  The  schooner  was  close-hauled,  sailing  on  a 
coarse  about  north  by  west,  at  the  rate  of  about  eight  miles  an 
hour.  The  steamship  was  proceeding  on  a  course  about  south- 
southwest  at  the  rate  of  about  ten  miles  an  hour,  with  her  sails 
set,  and  the  wind  free,  and  making  much  lee-way. 

4.  That  at  this  time  the  courses  of  the  two  vessels  were  such 
as  to  cross  each  other,  if  continued,  and  such  as  to  bring  the 
two  vessels  either  together  or  into  close  proximity  to  each  other, 
and  the  two  vessels  were  proceeding  in  such  directions  as  to 
irvolve  risk  of  collision. 

5.  That  on  the  windward  side  of  the  two  vessels,  and  about 
three  miles  distant  therefrom,  was  the  New  Jersey  shore,  trend- 
ing at  that  point  about  north  by  east  and  south  by  west,  and 
on  the  leeward  side  was  the  open  ocean,  without  any  obstruc- 
tion to  safe  navigation.  There  was  nothing  to  prevent  the 
steamship  from  seasonably  changing  her  course  so  as  to  pass 
either  to  windward  or  to  leeward  of  the  schooner  and  give  her 
a  wide  berth. 

6.  That  from  the  time  when  the  steamship  was  observed, 
as  above  stated,  she  was  watched  by  those  in  charge  of  the 
schooner,  and  the  schooner  was  kept  close-hauled  upon  her 
course.  The  steamship  was  also  kept  upon  her  course,  without 
slacking  speed  or  stopping,  until  the  vessels  were  only  a  few 
lengths  apart  and  a  collision  was  imminent,  when  the  peak  of 
her  mainsail  was  lowered,  her  engines  slowed  and  stopped,  and 
an  effort  made  to  pass  to  leeward  of  the  schooner,  but  without 
success. 

7.  That  after  the  steamship  was  within  a  few  lengths  of  the 
schooner,  and  a  collision  was  imminent,  the  captain  of  the 
schooner  attempted  to  avoid  the  impending  collision  or  lessen 
its  force  by  porting  the  helm  of  the  schooner ;  but,  after  putting 
the  schooner's  wheel  only  about  two  spokes  to  port,  he  was 
driven  away  therefrom  by  the  nearer  and  dangerous  approach 
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of  the  Bteamslup,  which  struck  the  schooner  on  her  starboard 
quarter,  in  consequence  of  which  the  schooner  sank  aknost 
immediately,  with  her  valuable  cargo. 

8.  That  the  schooner  kept  her  course  until  the  steamship 
was  in  close  proximity  and  the  collision  was  imminent,  and  if 
there  was  any  change  in  the  schooner's  course  after  that,  and 
before  the  collision  actually  took  place,  it  was  very  slight; 
had  no  effect  in  producing  the  collision,  and  was  made  in 
extremis, 

9.  That  at  the  time  of  the  collision  the  schooner  was  of  the 
value  of  $17,860,  the  cargo  was  of  the  value 'of  $85,046.68; 
and  both  the  vessel  and  cargo,  by  reason  of  the  collision, 
became  a  total  loss.  The  amount  of  damage  sustained  by 
William  H.  Mount,  by  reason  of  loss  of  and  injury  to  his  per- 
sonal effects  by  the  collision  was  $1,283.86.  The  net  freight 
lost  by  reason  of  the  collision  was  $1,928.14.  The  amount  of 
damages  sustained  by  the  other  libellants,  by  reason  of  the 
loss  of  and  injury  to  their  personal  effects  by  the  collision, 
was  $691.15. 

The  court  concluded  as  matters  of  law,  — 

1.  Upon  the  steamship  and  schooner  discovering  each  other 
proceeding  in  such  directions  as  to  involve  risk  of  collision,  as 
stated  in  the  foregoing  findings  of  fact,  it  was  the  right  and 
duty  of  the  schooner  to  keep  her  course,  and  the  duty  of  the 
steamship  to  keep  out  of  the  way  of  the  schooner;  and  the 
steamship  was  in  fault  in  failing  to  perform  that  duty. 

2.  It  was  also  the  duty  of  the  steamship,  under  the  circum- 
stances stated,  to  pursue  a  course  which  should  not  needlessly 
put  the  schooner  in  imminent  peril ;  and  the  steamship  was  in 
fault  in  failing  to  perform  that  duty. 

8.  It  was  the  duty  of  the  steamship,  before  the  time  when 
sue  did  so,  to  slacken  her  speed  or  stop ;  and  the  steamship  was 
in  fault  in  failing  to  perform  that  duty. 

4.  If,  when  a  collision  had  become  imminent  by  reason  of 
the  fault  of  the  steamship,  any  error  was  committed  in  ex* 
tremis  by  those  in  charge  of  the  schooner,  the  schooner  is  not 
responsible  therefor. 

6.  The  steamship  had  no  right,  under  the  circumstances 
stated,  needlessly  to  place  herself  in  such  close  proximity  to 
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the  schooner  that  the  error  of  a  moment  would  bring  destruc- 
tion. 

6.  The  collision  was  occasioned  by  the  fault  of  the  steam- 
ship, and  the  steamship  should  be  condemned  therefor. 

7.  The  decree  of  the  District  Court  was  right,  and  should  be 
affirmed  with  costs. 

The  claimants  of  the  *''  Benefactor  "  thereupon  appealed  here 

Mr.  Cornelius  Van  Santvoord  for  the  appellants. 
The  court  declined  to  hear  counsel  for  the  appellees. 

Mb.  Chibf  Jubtiob  Waitb  delivered  the  opinion  of  the 
court. 

Upon  the  facts  as  found  the  judgment  below  was  clearly 
right.  The  vessels  were  on  the  ocean,  and  there  was  nothing 
to  interfere  with  their  navigation.  The  weather  was  clear  and 
fine,  and  the  time  about  ten  o'clock  in  the  forenoon.  The 
schooner  saw  the  steamer  when  six  or  seven  miles  away,  and 
from  that  time  steadily  kept  her  course  until  the  collision  was 
imminent.  While  there  is  no  special  finding  that  the  steamer 
saw  the  schooner,  it  would  have  been  a  gross  fault  on  her  part 
if  she  did  not ;  and  both  in  the  answer  and  in  the  requests  for 
finding  presented  to  the  court  below  it  is  stated  that  the 
schooner  was  seen  when  three  miles  off.  From  that  time  until 
the  collision  the  vessels  were  sailing  on  courses  which  crossed 
each  other,  so  as  to  involve  a  risk  of  collision.  Under  these 
circumstances  it  was  the  imperative  duty  of  the  steamer  to 
keep  out  of  the  way,  and  of  the  schooner  not  to  embarrass  the 
steamer  by  any  change  of  course.  The  schooner,  mindful  of 
her  duty,  did  hold  her  course,  but  the  steamer  did  not  avoid 
a  collision. 

The  theory  of  the  steamer  seems  to  have  been  that,  as  the 
schooner  was  bound  for  New  York,  she  should  have  steered 
more  to  the  eastward  than  she  did,  and  that  the  steamer  had  the 
right  to  assume  she  would  do  so,  and  act  accordingly.  This  is 
clearly  wrong.  The  steamer  was  bound  to  govern  herself  by 
what  the  schooner  actually  did,  not  by  what  might  have  been 
done.  When  more  than  six  miles  from  the  steamer,  and  from 
twenty  to  thirty  minutes  before  the  collision,  the  schooner  was 
dose-bauled,  and  on  a  course  which  she  held  steadily  all  the 
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time.  At  that  distance  from  the  steamer  she  had  the  right  to 
choose  her  own  way  of  getting  to  her  port  of  destination,  and 
the  steamer  could  not  require  her  to  change  it.  As  the  re- 
sponsibility of  avoiding  the  collision  was  on  the  steamer,  it  was 
a  fault  in  her  to  get  so  close  that  a  slight  change  in  the  course 
of  the  schooner,  in  the  midst  of  what  seemed  to  be  imminent 
peril,  would  bring  the  vessels  together.  It  is  clear  to  us  that 
those  on  board  the  steamer  were  deceived  as  to  the  movements 
of  the  schooner  by  the  leeway  they  themselves  were  making, 
and  that  they  expected  to  pass  to  the  windward,  when  they 
should  have  shaped  their  course  to  go  to  the  leeward. 

The  only  remaining  questions  are  those  which  arise  on  the 
bill  of  ejcceptions.  In  The  Abbotsford  (98  U.  S.  440),  we 
decided  that  on  an  appeal  in  this  class  of  cases  we  could  only 
pass  on  such  rulings  of  the  court  below  as  might  properly  be 
put  into  a  bill  of  exceptions  on  the  trial  of  an  action  at  law, 
and  that  the  findings  of  fact  sent  up  with  the  recoi*d  were  con- 
clusive here.  If  there  are  errors  in  these  findings,  they  can 
only  be  corrected  at  the  proper  time  and  in  the  proper  way  by 
the  court  below.  We  are  no  longer  required  to  weigh  evi- 
dence. On  an  appeal,  the  findings  have  all  the  effect  of  the 
verdict  of  a  jury  in  actions  at  law.  This  must  be  accepted  as 
our  final  conclusion  as  to  the  effect  of  the  act  of  1875  (18  Stat. 
315)  in  this  particular. 

The  bill  of  exceptions  in  this  case  contains  all  the  evidence, 
and  a  request  made  of  the  court  by  the  appellant  to  find  the 
facts  in  a  certain  way.  From  this  request  it  appears  that  the 
only  material  controversy  about  the  facts  was  as  to  whether 
the  schooner  negligently  changed  her  course  so  as  to  cross  the 
bows  of  the  steamer  and  bring  on  the  collision.  The  court, 
after  considering  the  evidence,  which  was  to  some  extent  con- 
flicting, found  that  she  did  not.  This  disposed  of  the  case,  and 
is  conclusive  on  us.  All  the  exceptions  taken  have  their  foun- 
dation in  this  finding,  and  relate  to  questions  of  law  which 
would  have  arisen  if  that  had  been  the  other  way.  As  we 
cannot  disturb  the  finding,  we  cannot  consider  the  exceptions. 
It  follows  that  the  judgment  must  be  afSrmed,  and  it  is  con- 
sequently 

So  ordered. 
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The  Circuit  Court  in  a  foreclosure  suit  appointed  k  receiver  of  the  rents  and 
profits  of  the  mortgaginl  land,  and  ordered  that  all  {lersons  who  had  (ome 
into  the  possession  tliereof  ftendente  lite  should  surrender  it  to  liini  on  his 
demand.  On  tJicir  refusal  to  do  so,  a  writ  was  issued  commanding  the 
marshal  to  eject  them.  They  thereupon  addressed  a  petition  to  one  of  the 
Judges,  praying  that  the  writ  be  revoked  by  the  court  Held,  that  an  appeal 
does  not  lie  from  his  order  at  chambers,  denying  the  petition. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
District  of  Kansas. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr,  C.  A.  Sperry  for  the  appellant. 
Mr.  (?.  C,  Clemens^  contra. 

Mb.  Chief  Justice  Waitb  delivered  the  opinion  of  the 
court. 

On  the  twenty-sixth  day  of  October,  1877,  Mary  A.  Smith, 
administratrix  de  bonis  non  of  Julia  C.  Wright,  filed  her  bill 
in  the  Circuit  Court  for  the  District  of  Kansas,  against  Daniel 
M.  Adams  and  others,  to  foreclose  a  mortgage  made  by  Adams 
and  wife  on  certain  lands  in  Shawnee  County,  Kansas.  On 
the  8d  of  September,  1878,  the  lands  covered  by  the  mortgage 
were  sold  by  the  treasurer  of  the  county  to  the  appellant  for 
f64.92,  being  the  full  amount  of  tax,  penalty,  and  charges  due 
on  them  for  the  year  1877.  At  the  time  of  the  sale  there  was 
delivered  to  the  purchaser  a  certificate,  which  set  forth  the 
sale,  and  stated  that  she  would  be  entitled  to  a  deed  for 
the  lands  on  the  4th  of  September,  1881,  unless  they  should 
be  redeemed  prior  to  that  time,  in  accordance  with  the  provi- 
sions of  law.  On  the  8th  of  February,  1879,  Hentig,  the  pur- 
chaser, leased  the  premises  to  C.  E.  and  W.  K.  Gillan  for  one 
year  from  the  1st  of  March,  1879,  at  a  rent  of  9200,  and  put 
them  in  possession.  The  certificate  of  tax  sale  was  recorded 
Nov.  18,  187S,  and  the  taxes  of  1879,  amounting  to  $67.80, 
were  paid  by  Hentig,  March  10,  1879. 

On  the  4th  of  June,  1879,  the  court  having  become  satisfied 
that  the  property  was  an  inadequate  security  for  the  mortgage 
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debt,  aiid  that  Adams,  the  debtor,  wiis  insolvent,  appointed  H. 
J.  Page  receiTer  of  the  rents  and  profits  of  the  property,  and 
ordered  that  ^^  all  persons  in  possession  of  such  premises, 
whether  parties  to  this  cause,  tenants  under  any  of  them,  or 
persons  who  have  come  into  possession  pending  these  proceed- 
ings," yield  up  possession  to  the  receiver  on  demand.  On  the 
10th  of  July  the  receiver  reported  to  the  court  that  he  found 
the  GiUans  in  possession,  who  refused  to  surrender,  claiming 
that  they  held  under  a  lease  from  Hentig,  and  had  paid  $1*50 
of  their  rent,  and  that  the  remainder,  being  only  $50,  was  not 
due.  The  court  thereupon  issued  to  the  marshal  a  writ  of 
assistance,  directing  him  to  eject  from  the  premises  the  persons 
described  in  the  original  order  appointing  the  receiver,  and  to 
put  the  latter  in  possession.  On  the  12th  of  July,  an  order  in 
the  suit  was  entered  in  the  order-book,  directing  the  complain- 
ant and  receiver  to  show  cause  before  the  district  judge,  at  his 
chambers,  on  the  18th,  why  the  writ  of  assistance  sliould  not 
be  revoked,  and  directing  that  in  the  mean  time  nothing  be 
done  under  the  writ.  At  the  time  named  the  appellant  was 
permitted  to  file  in  the  suit  what  was  denominated  a  substi- 
tuted petition.  This  petition  was  addressed  to  the  ^'  Hon.  C. 
6.  Foster,  one  of  the  judges  of  the  court,  *'  and  set  forth  the 
claim  of  the  appellant  under  the  tax  title  with  the  lease  to  the 
GiUans,  and  concluded  as  follows :  ^*  Wherefore  your  petitioners 
pray  that  the  said  marshal  may  be  enjoined  from  further  pro- 
ceeding  in  the  execution  of  such  writ,  and  that  upon  the  hear- 
ing said  writ  may  be  revoked  by  an  order  of  this  court,  and 
that  your  petitioner  may  have  such  other  and  further  relief  as 
to  equity  may  seem  meet.  And  as  in  duty  bound  will  ever 
pray,  *'  &c.  This  petition  was  thereupon  heard,  and  an  order 
entered  in  the  order-book  as  follows :  — 

*"  Mabt  a.  Smith,  AdmVx,  Ac,  CompPt, ) 

vs.  y  2056. 

DA2fDiL  M •  Adams  et  oL^  Defts.         ) 

'«  At  Chambbbs,  July  18, 1879. 

**  Now  comes  the  complainant  and  receiver,  H.  J.  Page,  by  G. 

0.  Clemens,  their  solicitors,  and  A.  J.  Hentig,  by  Hentig  A  Sperry, 

her  solicitors,  and  thereupon  came  on  to  be  heard  the  matter  of 

the  petition  of  A.  J.  Hentig  to  enjoin  the  marshal  from  fturdMr 
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proceeiing  in  the  execution  of  the  writ  of  assistance  issued  herein 
to  pnt  said  receiver  into  possession  of  the  property  described 
in  the  bill  of  complaint  and  decree  herein,  and  to  revoke  said 
writ,  and  was  argaed  by  counsel;  on  consideration  whereof  it 
is  now  here  ordered  that  said  petition  be  and  is  overraled  and 
denied. 

''  From  this  order  and  ruling  said  A.  J.  Hentig  prays  an  appeal 
to  the  Supreme  Court  of  the  United  States,  which  is  allowed,  and 
the  bond  in  appeal  fixed  at  $300,  to  act  as  a  supersedecLS,^ 

On  the  22d  of  July  the  required  bond  was  given  and  the 
appeal  perfected.  The  case  has  been  submitted  under  the 
twentieth  rule,  but  the  submission  was  accompanied  by  a  mo- 
tion of  the  appellee  to  dismiss  for  want  of  jurisdiction. 

We  think  the  motion  to  dismiss  must  be  granted.  The 
order  appealed  from  is  not  a  final  decree  in  a  ^^  case  of  equity.'* 
The  petition  on  which  the  order  was  made  was  in  reality 
nothing  more  than  a  motion  in  the  original  suit  by  the  appel- 
lant, with  leave  of  the  court,  for  a  recall  of  the  writ  of  assist- 
ance. It  certainly  is  not  a  biU  in  equity,  for  it  names  no 
parties  defendant  and  prays  no  process.  It  is  addressed  to  one 
of  the  judges  of  the  court,  and  not  to  the  judges  or  to  the 
court ;  and  the  appellees  were  brought  in  on  a  rule  to  show 
cause  in  the  pending  suit,  and  not  by  an  original  writ.  Al- 
though the  judge  in  rendering  his  decision  gave  as  a  reason  for 
refusing  to  grant  the  petition  that  the  tax  certificate  alone, 
before  the  expiration  of  the  time  of  redemption,  vested  no 
title  in  the  purchaser,  the  order  as  made  settled  no  such  ques- 
tion. The  effect  of  what  was  done  was  simply  to  leave  the 
writ  of  assistance  in  force.  The  rights  of  the  parties  were  not 
changed  in  any  particular.  The  appellant  was  still  no  part; 
to  the  suit,  and  she  could  resist  the  writ  as  well  after  the 
order  as  before.  She  did  not  by  her  petition  submit  herself 
to  the  jurisdiction  of  the  court  in  the  cause.  Her  applica- 
tion was  in  the  nature  of  a  su^estion  to  the  court  that  th^ 
writ  had  been  improvidently  issued,  and,  therefore,  should  be 
withdrawn.  She  has  still  all  the  legal  and  equitable  reme- 
dies to  enforce  her  original  rights  that  she  ever  had.  If  the 
writ  would  not  justify  the  marshal  in  putting  her  tenants 
out  of  possession  when  it  was  issued,  it  will  not  now.     If  she 
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could  by  a  suit  in  equity  enjoin  the  execution  of  the  writ 
against  her  tenants  before  her  motion  was  made,  she  could 
afterwards. 

Tt  follows  that  the  appeal  must  be  dismissed ;  and  it  is 

So  ordered. 


GOODYBAR   DbNTAL  VULOAinTB  COMPAKY  V.  DaVIS. 

1.  The  inrention  for  which  reissued  letters-patent  No.  1904,  dated  March  91, 

1866,  were  granted  to  the  Goodjear  Dental  Vulcanite  Company  was  a  set 
of  artificial  teeth,  as  a  new  article  of  manufacture,  consisting  of  a  plate  of 
hard  rubber  with  teeth,  or  teeth  and  gums,  secured  thereto  in  the  manner 
described  in  the  specification,  by  embedding  the  teeth  and  pins  in  a  yulcaiir 
izable  compound,  so  that  it  shall  surround  them  while  it  is  in  a  soft  state, 
before  it  is  yulcanized,  and  so  that  when  it  has  been  rulcanized  the  teeth 
are  firmly  and  inseparably  secured  in  the  yulcanlte,  and  a  tight  joint  la 
effected  between  them,  the  whole  constituting  but  one  piece.  Held,  that 
the  invention  being  a  product  or  manufacture  made  in  a  defined  manner, 
and  not  the  product  alone,  separated  from  the  process  by  which  it  is  created, 
the  process  is  a8  much  a  part  of  the  inrention  as  is  the  material  of  which 
the  plate  or  product  is  composed. 

2.  Those  letters  are  not  infringed  otherwise  than  by  nsing  the  material  and  the 

process  or  their  equivalents.  A  plate  made  of  celluloid  is  not,  therefore, 
an  infringement,  as  celluloid  is  not  an  equivalent  for  hard  rubber,  and  in 
preparing  it  for  that  purpose  the  process,  which  is  inseparable  from  the 
invention,  cannot  be  employed. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
District  of  Massachusetts. 

This  was  a  bill  in  equity  brought  by  the  Goodyear  Dental 
Vulcanite  Company  against  Charles  G.  Davis,  alleging  his  in- 
fringement of  reissued  letters-patent  No.  1904,  dated  March  21, 
1865,  and  granted  to  the  complainant,  as  assignee  of  John  A. 
Cummiugs,  for  an  improvement  in  artificial  gums  and  plates. 

The  bill  was,  on  a  final  hearing  upon  the  pleadings  and 
proofs,  dismissed.     The  complainant  appealed  here. 

The  facts  are  fully  stated  in  the  opinion  of  the  court. 

The  case  was  argued  by  Mr.  William  Henry  Clifford  and  Mr. 
Benjamin  F.  Lee  for  the  appellant,  and  by  Mr,  Henry  Bali' 
win^  Jr,^  and  Mr,  William  D,  Shipman^  for  the  appellee. 
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Mr.  JusTiOB  Strong  delivered  the  opinion  of  the  court. 

The  invention  described  in  the  Cummings  reissue  patent  is 
claimed  in  the  words  following :  ^^  The  plate  of  hard  rubber  or 
vulcanite,  or  its  equivalent,  for  holding  artificial  teeth,  or  teeth 
and  gums,  substantially  as  described."  The  claim  cannot  be 
understood  without  reference  to  the  details  given  in  the  specifi- 
cation. In  that  it  is  said  to  consist  '^  in  forming  the  plate  to 
which  the  teeth,  or  teeth  and  gums,  are  attached,  of  hard  rub- 
ber, or  *'  vulcanite,'  so  called,  —  an  elastic  material  possessing 
and  retaining  in  use  sufficient  rigidity  for  the  purpose  of  masti- 
cation,  and,  at  the  same  time,  being  pliable  enough  to  yield  a 
little  to  the  motions  of  the  mouth."  The  mode  of  ^^  forming  '* 
the  plate  is  then  minutely  described.  The  earlier  steps  of  the 
process  need  not  be  particularly  noticed.  They  relate  to  the 
formation  of  a  plaster  mould,  fitted  to  the  corresponding  part  of 
the  mouth,  with  the  artificial  teeth  adhering  in  the  mould  in 
exactly  the  relative  position  they  are  to  occupy  in  the  hard- 
rubber  plate.  The  specification  then  proceeds  as  follows: 
**  The  teeth  are  provided  with  pins  projecting  therefrom  in 
such  a  manner  that  the  rubber  which  is  to  constitute  the  plate 
will  close  around  them,  and  by  means  of  them  hold  or  secure 
the  teeth  permanently  in  position.  The  plaster  mould,  with 
the  teeth  adhering  therein,  as  just  described,  is  now  filled  with 
0oft  rubber,  a  little  at  a  time,  pressed  in  with  the  finger,  or  in 
any  other  convenient  way ;  and  care  is  to  be  taken  that  the 
rabber  is  made  to  completely  fit  into  the  cavities  and  around 
the  protuberances,  including  the  pins,  and  is  filled  in  to  the 
thickness  or  depth  desired  to  form  the  plate."  ^^  I  then  "  (says 
the  patentee)  ^^  lock  the  rubber  plate  in  position  by  shutting 
the  other  half  of  the  plaster  mould  over  it,  to  insure  its  retain- 
ing its  exact  form  while  warming,  and  then  heat  or  bake  it  in 
an  oven,  or  in  any  other  suitable  way.  The  soft  rubber  or  gum 
so  inserted  into  the  mould  is  to  be  compounded  with  sulphur, 
rubber,  &c.,  in  the  manner  prescribed  in  the  patent  of  Nelson 
Goodyear,  dated  May  6,  a.d.  1851,  for  making  hard  rubber, 
and  is  to  be  subjected  to  sufficient  heat  to  vulcanize  or  harden 
it,  substantially  as  directed  in  that  patent.  It  is  also  to  he 
colored  in  imitation  of  the  natural  gums,  by  mixing  it  with 
▼ermillion,  or  other  suitable  coloring  matter,  while  in  the  soft 
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state.  After  the  plate  has  been  heated  sufSciently  to  harden 
it^  or  convert  it  into  hard  rubber,  or  '  vulcanite,'  so  called,  the 
mould  is  removed,  and  the  plate  is  polished  ready  for  use/' 

Such  is  the  description,  both  of  the  material  of  which  the 
plate  is  formed  and  of  the  method  or  process  by  which  it  is 
made. 

We  had  occasion  in  Smith  v.  Goodyear  Dental  Vulcanite 
Company  et  al.  (98  U.  S.  486)  to  construe  this  patent,  and 
determine  what  the  invention  claimed  and  patented  really  was. 
We  held  it  to  be  *^  a  set  of  artificial  teeth,  as  a  new  article  of 
manufacture,  consisting  of  a  plate  of  hard  rubber  with  teeth,  or 
teeth  and  gums  secured  thereto  in  the  manner  described  in  the 
specification,  by  embedding  the  teeth  and  pins  in  a  vulcanizable 
compound,  so  that  it  shall  surround  them,  while  it  is  in  a  soft 
state,  before  it  is  vulcanized,  and  so  that,  when  it  has  been  vul- 
canized, the  teeth  are  firmly  and  inseparably  secured  in  the 
vulcanite,  and  a  tight  joint  is  effected  between  them,  the  whole 
constituting  but  one  piece/'  We  said,  ^^  The  invention  is  a 
product  or  manufacture  made  in  a  defined  manner.  It  is  not 
a  product  alone,  separated  from  the  process  by  which  it  is 
created."  The  process  detailed  in  the  description  antecedent 
to  the  claim,  and  referred  to  thereby,  is  as  much  a  part  of  the 
invention  as  are  the  materials  of  which  the  plate  or  product  is 
composed.  Both  are  necessary  elements  of  it.  Hence,  to  con- 
stitute an  infringement  of  the  patent,  both  the  material  of 
which  the  dental  plate  is  made,  or  its  equivalent,  and  the  pro- 
cess of  constructing  the  plate,  or  a  process  equivalent  thereto, 
must  be  employed.  It  is,  therefore,  essential  to  a  correct 
determination  of  this  case  to  consider  what  was  the  material 
made  by  the  patentee  an  element  of  his  invention,  and  what 
can  be  considered  an  equivalent  therefor. 

It  is  impossible  to  read  the  specification  of  the  original  patent, 
or  that  of  the  reissue,  upon  which  this  suit  is  founded,  without 
the  conviction  that  the  patentee  had  in  mind  primarUy  a  single 
substance  for  his  material,  and  that  one  of  a  peculiar  character, 
itself  a  compound  discovered  and  patented  not  long  before. 
Thus,  in  the  original,  which  was  loosely  drawn,  the  invention 
was  said  to  consist  ^'  in  forming  the  plate  and  gums,  to  which 
the  teeth  are  attached,  of  rubber,  or  some  other  elastic  mate- 
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rial,  so  indurated  as  to  be  rigid  enough  for  the  purpose  of  mas- 
tication, and  pliable  enough  to  yield  a  little  to  the  motions  of 
the  mouth,  and  in  one  piece,  the  teeth  being  embedded  in  the 
elastic  material  while  the  said  material  is  in  a  soft  condition, 
and  then  baked,  with  the  gums  and  plate,  so  that  the  teeth, 
gums,  and  plate  will  all  be  connected,  forming,  as  it  were,  one 
piece.''     And  again,  "the  plate  and  gums  are  formed  of  one 
piece,  and  of  rubber,  or  of  rubber  and  the  compounds  com- 
monly employed  therewith,  or  of  gutta-percha,  or,  in  fact,  of 
any  elastic  substance  which  can  be  reduced  to  a  soft  condition, 
and  then  vulcanized^  or  hardened  sufficiently  to  answer  the  pur- 
pose.    The  rubber  or  other  material  used  is  first  moulded  to  fit 
the  shape  of  the  mouth,  and  the  gums  formed,  and  while  soft 
and  pliable  the  teeth  are  embedded  in  the  gums.  .  .  .  The 
teeth,  gums,  and  plate,  being  thus  connected,  are  then  baked 
until  the  elastic  material  becomes  sufficiently  vulcanized,  when 
the  process  is  completed."     The  claim  also  expressed  the  same 
thought.     It  was  "  forming  the  plate  and  gums  in  which  the 
teeth  are  inserted,  in  one  piece,  of  hard  rubber  or  vulcanite,  ue, 
an  elastic  material  which  can  be  hardened  sufficiently  for  mas- 
tication, and  retain  a  portion  of  its  elasticity,  so  as  to  yield  a 
little  to  the  motion  of  the  mouth,  as  herein  set  forth,  and  for 
the  purposes  specified."      Though   the  specification  spoke  of 
rubber,  or  of  rubber  and  its  compounds  commonly  employed 
therewith,  or  of  gutta-percha,  or  of  any  elastic  substance  that 
can   be  reduced  to  a  soft  condition  and  then   vulcanized,  or 
hardened  sufficiently  to  answer  the  purpose,  it  is  evident  that 
only  such  substances  were  intended  as  are  either  soft  in  their 
natural  condition,  and  capable  of  vulcanization,  or  if  hard  natu- 
rally, and  reduced  to  a  soft  state,  were  then  capable  of  being 
vulcanized  or  hardened  by  baking.     The  description   implies 
an  exclusion  of  all  substances  which  have  not  such  capabilities. 
If  not,  then  gold  plates  would  have  been  within  the  patent,  if 
the  material  only  be  considered,  for  gold  is  elastic  when  in  thin 
plates.     It  is  capable  of  being  reduced  to  a  soft  condition,  and 
it  hardens  by  cooling ;  but  it  does  not  harden  by  heat  or  bak- 
ing, nor  is  it  capable  of  vulcanization. 

If,  now,  we  turn  to  the  specification  and  claim  of  the  re- 
iraucd  patent  (which,  of  course,  cannot  be  more  comprehensive 

TOL.  XII  15 


226        OooDTEAR  Dental  Vulcanite  Co.  v.  Davis.     [Sup.  CU 

than  the  original),  it  will  be  found  that  the  material  is  still 
more  distinctly  and  exclusively  pointed  out.  The  niutericil  is, 
so  far  as  possible,  restricted  to  a  substance  either  vulcanized  or 
capable  of  vulcanization.  There  the  invention  is  said  to  con- 
sist ^^in  forming  the  plate  to  which  the  teeth,  or  teeth  and 
gums,  are  attached,  of  hard  rubber  or  vulcanite,  so  called,  an 
elastic  material,**  of  certain  capabilities  mentioned.  Not  an 
intimation  is  given  that  any  other  substance  than  hard  rubber, 
or  its  synonym,  vulcanite,  would  meet  the  requirements  of  the 
invention.  Throughout  the  specification  the  patentee  speaks 
again  and  again  of  his  invention  as  a  hard-rubber  plate,  and  he 
describes  minutely  the  process  or  mode  of  making  it.  After 
having  mentioned  the  arrangement  of  the  teeth  in  a  mould,  he 
-says :  "  The  plaster  mould,  with  the  teeth  adhering  therein,  is 
uow  filled  with  soft  rubber,  a  little  at  a  time,  pressed  in  with 
the  finger,  or  in  any  other  convenient  way,''  &c.  *•  I  then  lock 
the  rubber  plate  in  position  by  shutting  the  other  half  of  the 
plaster  mould  over  it,  to  insure  its  retaining  its  exact  form 
while  warming,  and  then  heat  or  bake  it  in  an  oven,  or  in  any 
other  suitable  way.  The  soft  rubber,  or  gum,  so  inserted  in 
the  mould,  is  to  be  compounded  with  sulphur,  rubber,  &c.,  in 
the  manner  prescribed  in  the  patent  of  Nelson  Goodyear,  dated 
May  6,  a.d.  1851,  for  making  hard  rubber,  and  is  to  be  sub- 
jected to  sufficient  heat  to  vulcanize  or  harden  it,  substantially 
as  directed  in  that  patent."  Thus  it  appears  that,  whatever 
the  material  used  in  the  construction,  a  dental  plate,  according 
to  the  patent,  was  required  to  undergo  a  process  of  vulcaniza- 
tion in  the  manufacture,  and  to  be  made  what  it  is,  whether 
denominated  rubber,  hard  rubber,  vulcanite,  or  other  elastic 
material,  by  that  process.  Every  substance  not  capable  of  vul- 
canization by  that  process  was,  therefore,  necessarily  excluded 
from  the  reach  of  the  patentee's  invention.  Nothing  could 
more  plainly  show  that  a  dental  plate  made  of  any  other  mate- 
rial than  a  compound,  vulcanized  according  to  Nelson  Good- 
year's  process,  was  not  intended  by  the  patentee  and  by  the 
Patent  Office  to  be  covered  by  the  patent.  By  Goodyear's 
patent  caoutchouc,  or  soft  rubber,  is  converted  into  hard  rub- 
ber ;  that  is,  vulcanized,  by  mixing  sulphur  with  it  in  about 
the  proportions  of  from  four  ounces  to  a  lialf  pound  of  thi 
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former  to  a  pound  of  the  rubber,  and  then  heating  the  com- 
pound during  a  period  of  from  three  to  six  hours,  to  the 
temperature  of  from  two  hundred  and  sixty  to  two  hundred 
and  seventy-five  degrees  of  Fahrenheit.  The  use  of  that  pro- 
cess was  made  indispensable  to  the  invention,  and  its  product 
was  the  material  of  which  the  patented  plate  is  constructed.  If, 
when  the  patent  was  granted,  there  were  known  substances, 
other  than  rubber  or  caoutchouc,  gutta-percha,  or  gums,  that 
could  be  vulcanized  by  the  Goodyear  process,  and  converted 
from  a  soft  into  a  hard,  elastic  material,  any  use  of  that  mate- 
rial for  a  dental  plate  might  have  been  an  equivalent  for  the 
Cummings  material,  and  an  infringement  of  his  patent. 

This  construction  of  the  patent  is  confirmed  by  the  avowed 
understanding  of  the  patentee,  expressed  by  him,  or  on  his 
half,  when  his  application  for  the  original  patent  was  pending. 
We  do  not  mean  to  be  understood  as  asserting  that  any  corre- 
spondence between  the  applicant  for  a  patent  and  the  Commis- 
sioner of  Patents  can  be  allowed  to  enlarge,  diminish,  or  vary 
the  language  of  a  patent  afterwards  issued.  Undoubtedly  a 
patent,  like  any  other  written  instrument,  is  to  be  interpreted 
by  it«  own  terms.  But  when  a  patent  bears  on  its  face  a 
particular  construction,  inasmuch  as  the  specification  and  claim 
are  in  the  words  of  the  patentee,  it  is  reasonable  to  hold  that 
such  a  construction  may  be  confirmed  by  what  the  patentee 
said  when  he  was  making  his  application.  The  understanding 
of  a  party  to  a  contract  has  always  been  regarded  as  of  some 
importance  in  its  interpretation. 

In  his  letter  to  the  commissioner,  under  date  of  July  30, 
1855,  written  by  his  attorney,  after  striking  out  all  reference  to 
gutta-percha,  he  said:  ^^  I  beg  the  office  not  to  consider  that  be- 
cause gutta-percha  has  been  used  heretofore  with  artificial  teeth, 
Mr.  Cummings's  invention  is,  therefore,  the  mere  substitution 
of  one  substance  for  another  and  a  similar  one.  The  vulcan- 
izing process  makes  all  the  difference,  and  changes  the  article 
of  manufacture  entirely.''  So  in  his  letter  of  the  same  date 
he  amended  his  specification  so  as  to  make  it  read :  *^  I  do  not 
claim  the  use  of  gutta-percha,  or  of  any  material  which  is  merely 
rendered  plastic  by  heat  and  hardened  by  cooling,  in  the  manu- 
facture of  sets  of  artificial  teeth ;  but  what  I  do  claim  as  my 
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invention,  and  desire  to  have  secured  to  me  by  letter»-patent, 
is  the  improvement  in  the  manufacture  of  sets  of  mineral  or 
other  artificial  teeth,  which  consists  in  combining  them  with 
a  rubber  plate  and  gums,  which  (after  the  insertion  of  the 
teeth)  are  vulcanized  by  Ooody ear's  process,  or  any  other 
process.'*  .  .  . 

On  a  renewed  application,  Dr.  Cummings  was  infoimed  that 
the  office  would  not  object  to  the  admission  of  a  claim  limited 
to  the  use  of  vulcanite  or  hard  rubber.  In  response  to  this 
he  amended  his  claim  by  inserting  the  word  *'hard'*  before 
"rubber,"  and  also  by  striking  out  the  word  "other"  before 
the  words  "  elastic  material,"  in  the  claim  as  previously  made, 
and  substituting  therefor  the  words  "  vulcanite,  i.  e.  an,"  so  as 
to  make  it  read,  ^*  forming  the  plate  and  gums  in  which  the 
teeth  are  inserted  in  one  piece  of  hard  rubber,  or  vulcanite, 
i,e.  an  elastic  material."  Thus  the  patent  was  granted.  In 
view  of  this  there  can  be  no  doubt  of  what  Cummings  under- 
stood he  had  patented,  and  that  both  he  and  the  commissioner 
reglEirded  the  patent  to  be  for  a  manufacture  made  exclusively 
of  vulcanites  by  the  detailed  process.  We  think  this,  to  some 
extent,  at  least,  tends  to  confirm  the  conclusions  at  which  we 
have  arrived  in  interpreting  the  patent  by  its  own  language. 
Indeed,  we  have  heretofore  expressed  doubts  whether  reissued 
letters-patent  can  be  sustained  in  any  case  where  they  contain 
claims  that  have  once  been  formally  disclaimed  by  the  pat- 
entee, or  rejected  with  his  acquiescence,  and  he  has  oonBefnted 
to  such  rejection  in  order  to  obtain  his  letters-patent.  Leg- 
gett  V.  Avery^  101  U.  S.  256.  If  these  doubts  be  well  founded, 
and  the  claim  of  the  reissued  letters  now  before  us  be,  what 
these  complainants  insist  it  is,  a  claim  for  the  use  of  any  other 
material  than  vulcanite,  or  some  substance  capable  of  vulcan- 
ization, another  question  might  arise  respecting  the  validity  of 
the  reissue. 

We  have  extended  our  remarks  sufficiently  upon  this  branoh 
of  the  case.  It  remains  to  inquire  whether  the  manufacture, 
by  the  defendant,  of  dental  plates,  out  of  the  material  known 
as  celluloid,  or  solid  collodion,  is  an  infringement  of  the  Oom- 
mings  reissue.     We  think  it  is  not. 

Celluloid  is  a  substance  of  a  comparatively  recent  discovery. 
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Whether  it  was  known  at  the  time  Cummiugs  made  his  inven- 
tion, or  even  at  the  time  when  his  original  patent  was  granted, 
we  do  not  care  now  to  inquire.  It  is  suiiicieut  for  this  case 
that  we  consider  what  it  is.  It  is  a  compound  of  vegetable 
fibre,  cellulose,  or  gun-cotton.  Undoubtedly  it  can  be  em- 
ployed for  manufacturing  dental  plates,  and  as  a  base  for  arti- 
ficial teeth.  Such  a  plate  may  have  the  fineness,  lightness, 
and  elasticity  of  a  plate  made  of  hard  rubber  by  the  Cum- 
mings  process ;  but  it  is  a  substance  very  different  from  hard 
rubber,  and  it  is  incapable  of  the  same  manipulation.  It  is 
not  vulcanite,  and  neither  it  nor  its  ingredients  are  capable 
of  being  vulcanized.  It  contains  no  sulphur  or  rubber.  None 
of  its  constituents  are  vulcanizing  agents.  Camphor  does  not 
perform  the  function  of  sulphur.  Under  the  action  of  heat 
its  tendency  is  to  soften  the  compounded  mass  rather  than  to 
harden  it,  as  sulphur  does  rubber.  When  the  ingredients  of 
celluloid  are  compounded  the  product  is  hard,  unlike  caout- 
chouc, or  gums  generally,  and  heat  softens  rather  than  hardens 
it.  When  employed  in  manufacturing  dental  plates,  the  pro- 
cess is  wholly  unlike  that  employed  in  making  hard  rubber  or 
vulcanite  plates.  It  is  put  into  a  mould,  it  is  true,  such  as  was 
known  and  in  use  before  the  Cummings  invention,  but  it  is 
put  in  in  a  hard  state,  in  its  natural  condition,  and  not  soft  or 
plastic,  and  capable  of  being  pressed  around  the  teeth.  The 
mould  cannot  be  closed  until  heat  is  applied.  When  that  is 
applied  the  jaws  of  the  mould  are  gradually  screwed  together 
as  the  celluloid  softens,  and  when  the  jaws  come  together  the 
plate  is  completed.  The  process  requires  pressure  in  addition 
to  heat  in  order  to  reduce  the  plate  to  shape,  and  compress 
it  around  the  teeth.  There  is  no  heating  for  houi-s,  as  is  neces- 
sary in  the  vulcanizing  process.  The  work  is  done  in  a  few 
minutes.  When  allowed  to  cool,  it  is  the  same  hard  and  bony 
substance  it  was  before  its  manipulation,  and  in  this  respect 
also  it  is  unlike  vulcanite.  It  is  obvious  from  all  this  that 
neither  in  the  nature  of  the  material  of  which  it  is  made,  nor 
in  the  process  of  manufacture,  which  is  an  essential  part  of 
the  Cummings  invention,  as  we  have  seen,  is  the  celluloid  plate 
iubstantially  tpe  same  as  one  made  of  hard  rubber. 

Nor  is  celluloid  an  equivalent  for  hard  rubber,  for  the  roa- 
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sons  already  suggested,  that  it  is  not  capable  of  vulcanization, 
and  that  it  cannot  be  made  into  a  plate  by  the  process  pre- 
scribed by  Cummings.  It  may  be  conceded  the  patentee  is 
protected  against  equivalents  for  any  part  of  his  invention. 
He  would  be,  whether  he  had  claimed  them  or  not.  But  when 
a  product  arrived  at  by  certain  defined  stages  or  processes  is 
patented,  only  those  things  can  be  considered  equivalents  for 
the  elements  of  the  manufacture  which  perform  the  same 
function  in  substantially  the  same  way.  The  same  result  may 
be  reached  by  different  processes,  each  of  them  patentable,  and 
one  process  is  not  infringed  by  the  use  of  any  number  of  its 
stages  less  than  all  of  them. 

In  view  of  these  considerations,  we  are  constrained  to  rule 
that  a  celluloid  dental  plate  is  not  an  infringement  of  the 
Cummings  patent.  Celluloid  is  not  an  equivalent  for  the  mate- 
rial which  the  patent  makes  essential  to  the  invention,  and  in 
the  use  of  it  for  a  dental  plate,  the  process  which  is  insepara- 
ble from  the  invention  is  not,  and  cannot  be,  employed. 

Decree  affirmed. 


GABNBAXT  9.  DOZDEB. 

1.  Bail  T.  LangUa  {supra,  p.  12S)  reaffirmed. 

2.  Reissued  letters-patent  No.  6307,  granted  April  20, 1S76,  to  Duncan  McKensle 

for  a  new  and  useful  improyement  in  baker's  ovens,  must,  in  riew  of  the 
state  of  the  art  at  the  time  the  original  letters  were  granted,  be  so  construed 
as  to  limit  the  element  of  the  combination  which  relates  to  the  communica- 
tion between  the  furnace  or  fireplace  and  the  interior  of  the  oren,  to  the 
peculiar  structural  arrangement,  whereby  the  products  of  combustion  are 
admitted  into  the  baking-chamber  through  openings  in  the  arch  or  top  of 
the  furnace,  and  through  the  floor  of  the  oven  tliat  separates  it  from  the 
flre<:hamber  along  the  flues  extending  rearward  from  the  furnace  to  the 
back  part  of  the  oven. 
&  There  is,  therefore,  no  infringement  of  the  reissued  letters  where  the  bottom 
of  the  baking-chamber  is  not  separated  by  any  partition  or  diaphragm  from 
the  fire-chamber  or  furnace,  and  there  are  no  flues  to  conduct  the  generated 
heat  into  the  chamber. 


Appbal  from  the  Circuit  Court  of  the  United  States  for 
the  Bastem  District  of  Missouri. 


Oct.  1880.]  Oabneau  v.  Dozieb.  231 

Joseph  Gomeau  brought  his  bill  of  complaint  against  James 
Dozier  and  others.  It  is  founded  upon  two  letters-patent, 
the  first  being  a  reissue  granted  to  Hosea  Ball  on  the  four- 
teenth day  of  June,  1870,  and  extended  for  seven  years  from 
Sept.  23,  1870.  The  original  letters  were  granted  to  Ball 
Sept.  23,  1856,  for  an  alleged  ''  new  and  useful  improvement 
iu  ovens,"  and  were  surrendered  and  reissued  Oct.  12,  1869, 
and  again  June  14,  1870.  The  second  letters  set  forth  in  the 
bill  were  granted  to  Mary  Ann  Elizabeth  McKenzie  May  1, 
1860,  also  *^for  a  new  and  useful  improvement  in  ovens." 
They  were  surrendered  and  reissued  April  19,  1870,  reissued 
again  April  20,  1875,  numbered  6,397,  assigned  to  Duncan 
McKenzie  March  24,  1874,  and  extended  for  seven  years 
from  May  1,  1874.  By  sundry  assignments  these  extended 
reissues  have  become  the  property  of  the  complainant,  and 
it  is  for  the  alleged  infringement  of  them  that  this  suit  was 
brought. 

The  bill  was  dismissed  on  a  final  hearing  upon  the  plead- 
ings and  proofs,  and  Gameau  appealed. 

The  case  was  argued  by  Mr,  Robert  H,  Parkinson  for  the 
appellant,  and  by  Mr.  Edward  Boyd  for  the  appellees. 

Mr.  Justice  Strong  delivered  the  opinion  of  the  court. 

Among  the  defences  set  up  in  the  answer  of  the  defendants 
18  one  that  strikes  at  the  validity  of  the  reissue  of  the  Ball 
patent.  It  is  insisted  that  the  reissue  is  not  for  the  same 
invention  as  that  for  which  the  original  patent  was  granted. 
but  is  "  for  more  and  other  matters  and  things  than  those  of 
^vhich  he  was  the  original  and  first  inventor,  and  more  than 
^were  described  or  included  in  the  specification  attached  to  said 
original  patent  granted  to  him,  or  shown  in  the  drawing 
attached  thereto,  or  in  the  model  forming  part  of  the  appliea 
tion  for  said  patent." 

It  is  hardly  necessary  to  say  that  if  the  reissue  is,  in  fact, 
^what  the  answer  alleges  it  to  be,  if  it  is  not  for  the  same 
invention  as  that  described  or  shown  in  the  specification  of 
the  original  patent,  or  in  the  drawings  or  model  accompany- 
ing it,  and  if  this  clearly  appears  from  a  comparison  of  the 
two  patents,  the  original  and  the  reissue,  then  the  reissue  is 
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invalid.  The  question  is  not  a  new  one  in  this  court.  It  waa 
before  us  in  the  recent  case  of  Ball  v.  Langle%  (wpra^  p.  128), 
in  which  we  held  the  reissue  to  be  void.  We  expressed  our 
opinion  in  that  case  that  in  the  original  specification,  drawing, 
or  model  of  Ball's  patent  there  was  no  hint  of  conducting  the 
products  of  combustion  from  a  fire-chamber  under  or  below 
an  oven  directly  into  or  through  the  baking-chamber,  but  that 
what  was  claimed  or  exhibited  was  conducting  tlie  heat  or 
other  products  of  combustion  into  fines  leading  from  the  fire- 
chamber,  and  exterior  to  the  baking-chamber,  towards  the 
chimney,  and  permitting  no  access  to  the  interior  chamber,  or 
the  oven,  except  through  perforations  in  its  side  or  back  walls. 
By  that  arrangement  the  oven  was  principally  heated  by  radia- 
tion from  its  sides,  and  not  at  all  by  radiation  directly  from 
the  fire-chamber.  But  the  reissue  was  for  a  very  different 
arrangement.  It  claimed  an  invention  for  passing  the  heat 
or  products  of  combustion  directly  from  the  fire-chamber  into 
the  oven,  not  by  any  circuitous  route,  but  immediately  through 
apertures  in  the  bottom  of  the  oven,  as  well  as  indirectly 
through  perforations  in  the  side  flues.  This  we  regarded  as 
radically  different  from  the  original  invention,  as  new  matter, 
for  which  the  reissue  was  unauthorized.  We  have  seen  in 
this  case  no  reason  for  changing  the  opinion.  The  Ball  re- 
issue, therefore,  is  held  to  be  invalid,  and  its  further  considera- 
tion may  be  dismissed  from  the  case. 

We  pass,  then,  to  a  consideration  of  the  McKenzie  patent, 
the  only  one  that  confers  any  rights  upon  the  complainant. 
The  original  was,  as  we  have  seen,  granted  on  the  first  day  of 
May,  1860.  There  have  been  two  reissues,  the  first  granted 
April  19,  1870,  and  the  second  April  20,  1876,  after  an  exten- 
sion had  been  allowed. 

The  invention,  as  described  in  the  patent,  consists,  first,  in 
the  combination  in  an  oven  for  baking  bread  and  other  sub* 
stances,  of  the  following  elements :  ^^  A  furnace  oi  fireplace, 
one  or  more,  a  baking-chamber  arranged  above  such  furnace 
or  fireplace,  and  in  direct  communication  therewith,  and  a 
rotating  reel  located  within  said  baking-chamber,  and  provided 
with  gravitating  pans  or  shelves  arranged  or  hung  around  the 
•haft  of  said  reel  from  rods  attached  to  the  end  plates  or  arms 
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thereof,"  by  which,  as  the  specification  declares,  the  patentee 
produced  a  '^  continuously  baking  oven,  in  which  the  bread  or 
other  substances  are  subjected  to  the  direct  action  of  the  gase- 
ous pixxlucts  of  combustion,  ascending  from  the  lower  portion 
or  bottom  of  the  oven."  Second,  '•  in  an  arrangement  of  flues 
or  openings  communicating  from  the  fireplace  or  fireplaces 
with  the  baking-chamber,  directly  through  the  floor  of  the 
latter ; "  and,  third,  ^'  in  certain  combinations  and  arrangements 
of  exit  flues  .  .  .  for  securing  a  proper  circulation  of  the  gase- 
ous products  of  combustion  through  the  oven  or  baking-cham- 
ber, both  when  baking  and  lighting  the  fire,"  Having  thus 
stated  generally  the  nature  and  object  of  his  invention,  the 
patentee  proceeded  to  describe  the  construction  and  arrange- 
ments by  which  the  oven  is  heated.  From  the  back  of  each 
furnace  or  fire-place  a  flue  is  constructed  extending  horizontally 
to  the  rear  wall  of  the  oven.  From  the  fireplaces  and  along 
those  flues  a  series  of  openings  is  made  through  the  floor  of 
the  oven,  communicating  with  its  interior.  Between  the  two 
furnaces  and  extending  from  the  front  to  the  rear  of  the  oven, 
directly  under  the  floor,  another  flue  is  constructed  communi- 
cating with  a  vertical  flue  at  the  rear  of  the  oven,  which  leads 
to  the  chimney.  In  this  latter  horizontal  flue  there  are  open- 
ings into  the  baking-chamber  at  its  front  and  rear,  which  may 
be  closed  by  valves  operated  from  the  front.  This  flue  is  the 
exit-flue  by  means  of  which  the  gaseous  products  of  combus- 
tion escape  from  the  oven  through  the  valvular  openings.  In 
the  centre  of  the  top  of  the  oven  there  is  also  a  valvular  open- 
ing, communicating  by  a  horizontal  flue  with  the  vertical 
flue  that  leads  to  the  chimney,  which  is  also  an  exit  for  the 
products  of  combustion.  Having  thus  described  the  arrange- 
ments for  heating  the  oven,  the  specification  next  proceeds  to 
set  forth  the  arrangements  for  the  reel  with  its  gravitating 
pans  or  shelves.  These  it  is  unnecessary  to  notice  particu 
larly. 

The  specification  claims  five  combinations,  the  first  of  which 
only  18  charged  to  have  been  infringed  by  the  defendants.  It 
18  as  follows :  ^'  The  combination  of  the  following  elements, 
to  wit,  a  furnace  or  fireplace  (one  or  more),  a  baking-chamber 
arranged  above  such  furnace  or  fireplace,  and  in  direct  com- 
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munication  therewith,  and  a  rotating  reel  located  within  said 
baking-chamber  and  provided  with  gravitating  pans  or  shelves 
arranged  or  hung  around  the  shaft  of  said  reel  from  rods  at- 
tached to  the  end  plates  or  arms  thereof,  substantially  as  and 
for  the  purpose  described." 

To  determine  accurately  the  extent  of  the  invention  secured 
by  this  patent,  the  state  of  the  art  at  the  time  when  the  origi- 
nal patent  was  granted  (May  1,  1860)  must  be  considered. 
Before  that  time,  ovens  were  well  known,  and  they  had  been 
constructed  with  a  baking-chamber,  a  fireplace  or  furnace 
(one  or  more)  arranged  immediately  under  the  chamber,  and 
with  a  rotating  reel  located  within  the  chamber,  and  revolving 
around  a  horizontal  shaft,  the  reel  provided  with  gravitating 
shelves  or  pans  suspended  on  rods  attached  to  its  arms.  Some 
of  these  ovens  were  arranged  so  that  a  portion  of  the  heated 
products  of  combustion  should  pass  into  and  through  the  bak- 
ing-chamber, though  indirectly  by  a  circuitous  route.  Such 
was  the  Carrot  oven  patented  in  France  in  1840,  and  notably 
the  oven  patented  to  Hosea  Ball  in  1856.  And  the  Jennison 
oven,  in  use  in  the  spring  of  1869,  and  patented  Feb.  1,  1859, 
was  constructed  so  as  to  admit  the  products  of  combustion 
directly  from  the  fire  or  furnace  into  the  baking-chamber.  It 
is  obvious,  therefore,  that  if  the  McKenzie  patent  can  be  sus- 
tained at  all,  it  must  receive  a  very  limited  construction.  The 
element  of  the  combination  which  relates  to  the  communica- 
tion between  the  furnace  or  fireplace  and  the  interior  of  the 
oven  must  be  restricted  to  the  peculiar  structural  arrangement 
by  which  the  products  of  combustion  are  admitted  into  the 
baking-chamber. 

They  are  admitted,  as  we  have  seen,  through  openings  in 
the  arch  or  top  of  the  furnace,  and  through  the  floor  of  the 
oven  along  the  flues  extending  rearward  from  the  furnace  to 
the  back  part  of  the  oven.  But  the  oven  has  a  floor  which 
separates  it  from  the  fire-chamber.  The  communication  with 
the  baking-chamber  is  by  means  of  'flues,  short  it  may  be,  but 
admitting  the  products  of  combustion  into  the  baking-chamber 
only  at  intervals,  and  always  near  the  side.  Manifestly  neither 
such  an  arrangement,  nor  anything  equivalent  to  it,  is  found 
in  the  defendants^  ovens.     In  them  the  bottom  of  the  baldng^ 


Oct  1880.J  Herypord  v.  Davis.  286 

• 
chamber  is  not  separated  by  any  partition  or  diaphragm  from 

the  fire-chamber  or  furnace,  and  there  are  no  fines  to  conduct 
the  generated  heat  into  the  chamber.  The  charge  of  infringe- 
ment is,  therefore,  not  sustained. 

Decree  affirmed. 


Hebtfobd  9.  Davib. 

1.  In  MiMouri,  where  personal  chattels  have  been  sold  and  delivered,  the  ven- 

dee's mortgage  or  deed  of  trust  on  them  to  secore  the  purchase-money,  he 
still  retaining  possession  of  them,  is  invalid  against  his  creditors,  unless 
it  be  acknowledged  or  proved,  and  recorded  in  the  county  in  which  he 
resides,  in  such  manner  as  conveyances  of  land  are,  by  law,  directed  to  be 
acknowledged  or  proved  and  recorded. 

2.  A  contract  between  A.,  a  manufacturer  of  cars,  and  B.,  a  railroad  company 

in  Missouri,  recites  that  A.  thereby  agre^  to  loan  to  B.,  for  hire,  certain 
cars  to  be  used  upon  its  road  "  for  hire  as  aforesaid ; "  that  A.  has  received 
from  B.  its  three  promissory  notes,  two  at  sixty  days  and  the  other  at  four 
months,  together  with  certain  bonds  of  the  company  as  collateral  for  said 
notes ;  that  A.  is  to  hold  the  notes  as  collateral  security  and  collect  them  at 
maturity,  and  hold  the  proceeds  for  the  safe  custody  and  return  to  A,  when 
demanded,  of  said  cars  delivered  to  B.  **  for  the  term  of  four  months,  for 
liire  as  aforesaid,"  the  latter  to  have  the  right  and  privilege  at  any  time 
during  the  four  months  to  purchase  the  cars  upon  the  payment  to  A.  ol 
96,388.40,  that  being  the  amount  of  the  notes ;  that  until  such  payment  is 
made  in  full  B.  shall  have  no  right,  title,  claim,  or  interest  in  or  to  the  cars, 
except  as  to  their  use  for  hire,  but  that  they  shall  remain  the  property  of 
A.,  to  be  accounted  for  by  B.  and  redelivered  to  A.  in  default  of  the  pay- 
ment of  the  16,838.40 ;  that  in  the  event  of  default  being  made  in  the  pay- 
ment of  said  notes,  and  A.  shall  elect  to  take  the  cars  into  his  possession, 
the  sums  collected  on  the  notes  shall  be  retained  by  him  for  his  own  use, 
together  with  such  a  sum,  to  be  realized  from  the  sale  by  him  of  the  cars, 
as  may  be  needed  to  make  the  amount  due  and  unpaid  on  the  notes,  the 
balance,  if  any,  to  be  paid  to  B. ;  that  upon  the  payment  by  the  latter  of 
said  notes  at  maturity  without  hinderance  or  delay  sarid  cars  shall  belong 
to  and  become  the  property  of  B.,  and  that  A.  will  relinquish  his  ownership 
to  them,  and  give  B.  a  good  and  sufficient  bill  of  sale  or  conveyance  thereof. 
The  cars  were  delivered  to  B.,  but  the  contract  was  not  recorded.  C,  hav- 
ing obtained  a  judgment  against  B.,  levied  his  execution  on  the  cars.  Heldt 
1.  That  the  contract  was  not  a  bailment  nor  a  conditional  sale,  but  that 
under  it  the  ownership  of  the  cars  passed  to  B.  2.  That  to  protect  them 
from  seizure  and  sale  under  C/s  execution  the  contract  should  have  been 
recorded  in  the  manner  prescribed  by  the  laws  of  Missouri  for  recording 
nortgages  or  deeds  of  trust  of  personal  property. 
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Ebbob  to  the  Circuit  Court  of  the  United  States  for  the 
Western  District  of  Missouri. 

This  is  ap  action  under  the  statutes  of  Missouri,  by  Henry 
H.  Davis,  sheriff  of  Chariton  County,  for  the  use  of  the  Jack* 
son  and  Sharp  Company,  a  corporation  under  the  laws  of 
Delaware,  upon  a  bond  executed  and  delivered  to  him  by  Wil- 
liam Heryford  and  James  W.  Lewis,  to  indemnify  him  against 
all  damages  which  he  might  sustain  in  consequence  of  the 
seizure  and  sale  of  certain  cars  levied  upon  as  the  property 
of  the  Keokuk  and  Kansas  City  Railway  Company,  under 
an  execution  sued  out  on  a  judgment  rendered  in  favor  of 
said  William  against  the  latter  company  and  the  Western  Con* 
struction  Company  in  the  Circuit  Court  of  Chariton  County, 
Missouri. 

A  trial  by  jury  having  been  waived  by  the  written  stipulation 
of  the  parties,  the  court  below  found  the  facts  as  follows :  — 

1.  That  on  and  prior  to  Dec.  23,  1878,  the  Jackson  and 
Sharp  Company  was  incorporated  by  Delaware,  having  its 
office  and  doing  business  at  Wilmington,  in  that  State,  and 
engaged  in  manufacturing  railroad  cars ;  that  the  Keokuk  and 
Kansas  City  Railway  Company  was  incorporated  by  Missouri, 
and  engaged  in  the  construction  of  a  railroad  through  the 
county  of  Chariton  and  other  counties  in  the  latter  State. 

2.  That,  Jan.  6,  1874,  the  car  company  delivered  to  the  rail- 
way company  at  Salisbury,  Missouri,  to  be  used  on  its  road, 
one  passenger  car.  No.  1,  and  one  mail,  baggage,  and  express 
car,  also  No.  1,  lettered  with  the  name  of  the  railroad  company, 
under  and  pursuant  to  the  terms  and  conditions  of  the  fol- 
lowing articles  of  agreement  entered  into  Dec.  28,  A.D.  1878, 
by  and  between  said  car  company  of  the  first  part,  and  the 
Raid  railway  company  of  the  second  part.     It  recites, — 

''  That  the  party  of  the  first  part  has  constructed  one  passenger 
car,  No.  1,  and  one  msiil,  baggage,  and  express  oar,  also  No.  1,  and 
lettered  with  the  name  of  the  aforesaid  railway  company,  to  be  used 
on  the  railroad  of  the  party  of  the  second  part  for  hire,"  and  then 
proceeds :  '*  It  is  therefore  agreed  as  follows :  The  said  party  of  the 
first  part  hereby  agrees  to  loan  to  the  said  party  of  the  second  part, 
for  hire,  the  said  passenger,  and  mail,  baggage,  and  express  cars  for 
the  space  of  four  months  from  the  date  of  this  agreementi  to  be  used 
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OD  said  railway,  and  to  deliver  the  same  to  the  party  of  the  second 
|)art  at  Wilmington,  Delaware,  to  be  transported  to  the  said  rail- 
way company  at  Salisbary,  Missouri,  at  the  expense  and  risk  of  the 
party  of  the  second  part,  to  be  ased  on  the  said  railway  for  hire  as 
aforesaid,  and  not  elsewhere,  without  the  written  consent  of  the 
party  of  the  first  part. 

^  The  party  of  the  first  part  has  received  from  the  party  of  the 
second  part  three  promissory  notes  of  the  patty  of  the  second  part, 
to  the  order  of  the  Western  Construction  Co.,  and  indorsed  by 
A.  C.  Vandewater,  president,  F.  A.  Jones,  John  Foggett,  A.  C. 
"Vandewater,  G.  P.  Lawrence,  John  C.  Noyes,  and  J.  W.  Morse, 
together  with  thirteen  of  the  first-mortgage  bonds  of  said  rail- 
way company,  of  11,000  each,  as  collaterals  for  said  notes ;  two  of 
said  notes  are  dated  Nov.  14,  1878,  one  payable  at  sixty  days,  and 
the  other  at  four  months,  each  for  11,919.20,  payable,  with  interest 
at  the  rate  of  ten  per  cent  per  annum,  after  date,  at  the  Mercantile 
Bank  of  St.  Louis,  Missouri ;  the  other  of  said  notes  is  dated  Dec. 
15,  1878,  payable  at  four  months,  for  |2,588,  without  interest,  at  the 
National  Bank  of  Commerce,  New  Tork,  which  said  three  notes 
the  said  party  of  the  first  part  is  to  hold  as  collateral  security,  and 
to  collect  the  same  at  maturity,  and  to  hold  the  proceeds,  when  col- 
lected, for  the  safe  custody,  and  return  to  the  party  of  the  first 
part,  when  demanded,  of  the  said  passenger,  and  mail,  baggage, 
and  express  cars,  delivered  to  the  party  of  the  second  part  for  the 
term  of  four  months,  for  hire,  as  aforesaid,  the  said  party  of  the 
second  part  to  have  the  right  and  privDege  to  purchase  at  any 
time  the  said  passenger,  and  mail,  baggage,  and  express  cars  within 
the  period  of  tour  months  from  aforesaid  date,  upon  the  payment 
to  the  party  of  the  first  part  in  cash  the  sum  of  16,388.40,  with 
interest  at  the  rate  of  ten  per  cent  per  annum  from  the  date  of 
the  agreement  until  day  of  payment;  but  until  such  payment  is 
made  in  full  the  said  party  of  the  second  part  shall  have  no  right, 
title,  claim,  or  interest  in  and  to  the  said  passenger,  and  mail,  bag- 
gage, and  express  cars,  except  as  to  their  use  or  hire,  nor  any  right 
or  authority  in  any  way  to  dispose  of,  hire,  sell,  mortgage,  or 
pledge  the  same,  but  the  said  cars  are,  and  shall  remain,  the  prop 
erty  of  the  party  of  the  first  part,  to  be  accounted  for  by  the  party 
of  Ihe  second  part  to  the  party  of  the  first  part,  and  to  be  redeliv- 
ered to  the  party  of  the  first  part,  when  demanded,  in  default  of 
the  payment  of  the  aforesaid  sum  of  $6,838.40,  with  interest  at 
aforesaid,  hereinbefore  described,  anything  to  the  contrary  herein 
contained  notwithstanding. 
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^  It  is  also  agreed  thai  hbould  there  be  iiwy  default  in  the  paymenl 
of  any  one  of  the  above-described  three  promissory  notes  at  the 
time  and  on  the  day  that  they,  or  either  of  theiu,  renpectively  be- 
come due  and  payable,  and  the  party  of  the  first  part  shall  elect  to 
take  into  their  own  possession  the  above-described  passenger  and 
mail,  baggage,  and  express  cars,  delivered  as  aforesaid^  the  several 
sums  which  may  have  been  collected  on  account  of  the  above- 
described  promissory  notes  are  to  be  retained  by  the  party  of  the 
first  part  for  their  own  use,  and  the  passenger  and  the  mail,  baggage, 
and  express  cars  are  to  be  sold  by  the  party  of  the  first  part  at 
public  or  private  sale,  and  of  the  net  amount  realized  from  said 
sale  so  much  as  should  be  needed  to  make  the  amount  remaining 
due  and  unpaid  on  the  above-described  promissory  notes,  with  the 
interest  that  may  have  accrued  on  the  same,  shall  be  retained  by 
the  said  party  of  the  first  part,  and  the  surplus,  if  any,  shall  be  paid 
over  to  the  said  party  of  the  second  part. 

'^  And  the  said  party  of  the  first  part  hereby  agrees  with  the  said 
party  of  the  second  part,  that  if  all  the  said  three  promissory  notes 
are  paid  on  the  day  and  at  the  time  that  they  severally  became  due 
and  payable  according  to  their  terms,  tenor,  and  efiect,  that  upon 
payment  of  all  the  said  notes  having  been  made  without  any  hin- 
derance  or  delay  whatever,  the  party  of  the  first  part  will  then  relin- 
quish their  ownership  to  the  said  passenger  car  and  the  mail,  bag- 
gage, and  express  car,  and  will  give  to  the  party  of  the  second  part 
a  good  and  sufiScient  bill  of  sale  or  conveyance  for  the  said  cars, 
and  will  apply  to  the  payment  of  the  same  the  proceeds  of  the 
above-described  promissory  notes,  interest  on  notes  overdue  in  any 
event  to  belong  to  the  party  of  the  first  part. 

^*  And  it  is  also  agreed  and  understood  that,  if  the  said  notes  are 
paid  according  to  their  tenor  and  efiect,  the  said  party  of  the  first 
part  may  retain  the  money  paid  upon  said  notes,  and  then  the  said 
cars  shall  belong  to  and  be  the  property  of  the  said  p.'irty  of  the 
second  part,  and  the  said  party  of  the  first  part  shall,  on  request, 
relinquish  their  ownership  thereof,  and  make  a  bill  of  sale  or  con- 
veyance of  all  their  right,  title,  and  interest  therein,  to  the  said 
party  of  the  second  part. 

**'  In  witness  whereof,  the  parties  have  hereto  set  their  name  and 
caused  the  seal  of  their  respective  corporations  to  be  afiGlxed. 

[sBAL.]         "Jackson  and  Sharp  Company, 
**JoB  H.  Jackson, 

"  The  Keokuk  and  Kansas  City  Railway  Co., 
By  S.  H.  Mklvix,  President. 

[seal.]         ^'Albert  Blair,  /Secretary ."^ 
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8.  That  said  cars  were  brought  to  Missouri  and  were  placed 
upon  and  used  by  said  railroad  company  on  its  railroad  in 
Chariton  County,  Missouri. 

4.  That  the  notes  mentioned  in  said  contract  were  not  paid 
at  maturity,  and  still  remain  unpaid;  that,  Dec.  4,  1873,  the 
Jackson  and  Sharp  Company  received  $13,000  in  the  first- 
mortgage  bonds  of  said  railroad  company  as  collateral  security 
for  said  notes,  for  which  it  executed  and  delivered  its  receipt, 
A8  follows :  — 

"Wilmington,  Del.,  Dec.  4,  1878. 
'*  Received  of  Keokuk  and  Kansas  City  R.  R.  Co.,  thirteen  one 
thousand  dollar  bonds,  No.  281  to  293,  both  numbers  inclusive,  as 
collateral  for  said  Co.  notes  given  in  payment  for  one  passengei 
ear,  and  for  notes  yet  to  be  given  for  one  mail,  bagg.,  and  ex.  car. 

"Job  H.  Jackson,  PresH/* 

5.  That  said  bonds  are  yet  in  the  hands  of  that  company. 

6.  That  the  defendant,  Heryford,  under  and  by  virtue  of  the 
provisions  of  an  act  of  the  General  Assembly  of  Missouri, 
entitled  "  An  Act  to  protect  contractors,  sub-oontractors,  and 
laborers  in  their  claims  against  railroad  companies  or  corporar 
tions,  contractors,  or  sub-contractors,"  approved  March  21, 1878, 
obtained,  Nov.  20,  1874,  a  judgment  in  the  Circuit  Court  of 
Chariton  County,  Missouri,  against  the  said  railroad  company 
and  the  Western  Construction  Company,  for  materials  fur- 
nished and  labor  performed  by  him  in  the  construction  of  the 
road,  which  said  judgment  it  was  declared  should  be  a  lien 
upon  the  "  road-bed,  station-houses,  depots,  bridges,  rolling- 
stock,  real  estate,  and  improvements  pertaining  to  said  railroad 
within  the  counties  of  Clark,  Knox,  Macon,  Randolph,  and 
Chariton,  in  the  State  of  Missouri." 

7.  That  on  Nov.  25,  1874,  an  execution  was  issued  on  the 
judgment. 

8.  That  Davis,  sheriff  of  Chariton  County,  Missouri,  in- 
dorsed and  returned  the  execution  as  levied  ^^  upon  the  foUow- 
ing-deacribed  property  as  the  property  of  the  Keokuk  and 
Kansas  City  Railway  Company  and  the  Western  Construction 
Company,  to  wit,  the  road-bed,  iron,  and  cross-ties  thereon  of 
the  Keokuk  ajid  Kansas  City  Railwiiy  Company,  station-houses. 
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depots,  bridges,  rolling-stock,  and  improveinenta  appertaining 
to  said  road,  situated  in  Chariton  County;  also  a  lot  of  cross- 
ties  piled  up  along  the  line  of  said  road,  supposed  to  be  about 
seven  thousand ;  also  locomotive  engine  No.  1,  named  James 
W.  Lewis,  and  tender  of  the  same ;  one  passenger-coach  No.  1, 
branded  K.  &  K.  C.  R.  W.  Co. ;  and  one  mail  and  express  car, 
branded  K.  &  K.  C.  R.  W.  Co. ;  four  box  or  freight  cars ;  two 
coal-cars ;  one  flat-car ;  three  hand-cars ;  two  iron-cars ;  one 
set  blacksmith  tools ;  one  lot  shovels,  spades,  and  picks ;  and 
all  the  tools  and  implements  pertaining  to  said  railroad  which 
are  in  Chariton  County,  and  all  the  furniture  in  the  railroad 
and  construction  cars;  office  in  the  town  of  Salisbury." 

It  was  also  returned  May  8,  1875,  by  Berry  Owens,  sheriff 
of  Chariton  County  as  levied  "  on  one  box-car,  three  rubber- 
cars,  and  three  break-jacks,  as  the  property  of  the  Keokuk  and 
Kansas  City  Railway  Company  and  the  Western  Construction 
Company." 

That  Heryford,  prior  to  Dec.  12,  1874,  caused  Davis  to  levy 
upon  and  seize,  under  an  execution  issued  from  the  Circuit 
Court  of  Chariton  County,  Missouri,  in  his  favor  and  against 
the  Keokuk  and  Kansas  City  Railway  Company  and  the  West- 
ern Construction  Company,  the  cars  in  said  contract  described. 

That  on  Dec.  18,  1874,  the  Jackson  and  Sharp  Company 
served  notice  upon  the  sheriff  claiming  the  passenger  car  and 
mail,  baggage,  and  express  car  under  and  by  virtue  of  chap.  55, 
sect.  28,  p.  608,  vol.  i.  Wagn.  Mo.  Stat.,  title  "  Executions." 

That  the  sheriflf  thereupon  gave  Heryford  notice  of  the  claim 
of  the  company,  who,  Dec.  15, 1874,  executed  and  tendered  his 
bond  to  the  sheriflf,  with  Lewis  as  security,  conditioned  *'  that 
the  said  bounden  William  Heryford  and  his  securities  will 
indemnify  the  said  H.  H.  Davis,  as  sheriflE  aforesaid,  against  all 
damage  and  costs  which  he  may  sustain  in  consequence  of  the 
seizure  and  sale  of  the  above-described  passenger-coach  No.  1, 
and  mail,  baggage,  and  express  car  No.  1,  branded  with  the 
name  of  the  K.  &  K.  C.  R.  W.  Co.,  and  to  satisfy  and  pay  to 
any  person  or  persons  claiming  the  same  all  damages  which 
said  person  or  persons  may  sustain  in  consequence  of  such 
seizure  and  sale.'' 

That  by  virtue  of  the  execution  aforesaid,  and  in  pursuance 


Oct  1880.]  HfiBTFOBD  V.  Davis.  241 

of  chap.  65,  Beot.  58,  p.  608,  vol.  i.,  Wagii.  Mo.  Stat.,  title  '^  Exe- 
cutions,'' Berry  Owens,  sheriff  of  Chariton  County,  Missouri, 
on  May  1,  1875,  advertised  and  sold  the  said  passenger-car, 
find  mail,  baggage,  and  express  car,  so  levied  upon. 

That  prior  to  the  sale  and  after  the  levy  the  defendants  had 
knowledge  of  the  contract  of  Dec.  23,  1873. 

That  the  parties,  in  negotiating  their  contract  of  Dec.  28, 
1873,  and  in  the  subsequent  correspondence  and  dealings  after 
the  execution  of  the  same,  treated  and  undertook  said  contract 
as  a  conditional  sale. 

That  the  contract  has  never  been  acknowledged  or  recorded. 

That  the  cars  were,  at  the  time  they  were  delivered,  marked 
and  branded  as  described  in  the  contract. 

That  the  value  of  the  cars,  at  the  time  of  the  seizure  by  the 
sheriff,  \v;i<}  93,800. 

As  a  conclusion  of  law,  the  court  found  that  the  plaintiff 
was  entitled  to  recover  of  the  defendants  $3,800,  with  interest, 
by  way  of  damages,  in  the  sum  of  $540,  together  amounting  to 
^,340,  and  rendered  judgment  accordingly. 

Heryford  and  Lewis  thereupon  sued  out  this  writ  of  error. 

Upon  the  facts  and  in  the  rendition  of  the  judgment  the 
judges  were  divided  in  opinion  upon  the  following  points,  which 
are  certified  here :  — 

1.  Whether  on  the  facts  the  plaintiff  or  the  defendants  were 
entitled  to  judgment. 

2.  Whether  the  instrument  under  which  the  plaintiff  claims 
-WBB  required  by  the  laws  of  Missouri  to  be  registered  in  order 
to  be  valid  against  the  creditors  of  the  said  railroad  com- 
pany, the  property  in  question  having  been  delivered  to  and 
being  in  possession  and  use  of  the  said  company  at  the  time 
of  the  levy. 

8.  Whether  the  said  instrument  is  a  ^^  mortgage  or  deed  of 
txnst  of  personal  property,"  within  the  meaning  of  the  statutes 
of  Missouri  ;  viz.,  1  Wagn.  Stat.  p.  281,  sect.  8. 

Mr.  Thomas  T,  Crittenden  for  the  defendant  in  error,  in  sup- 
port of  the  judgment  below. 

The  contract  of  Dee.  23,  1873.  was  a  conditional  sale  of  the 
cars,  at  a  fixed  price,  to  be  paid  on  a  certain  day,  the  title 
to  remain  in  the  seller  until  payment.     Sncli  payment  was  a 
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condition  precedent  to  the  vesting  of  title  in  the  buyer,  and, 
not  having  been  made,  the  cars  were  not  subject  to  levy  under 
the  execution.  Porter  v.  Pettingill^  12  N.  H.  298;  Bigelow 
V.  Huntley^  8  Vt.  161 ;  Ayre  v.  Bartlett^  9  Pick.  (Mass.)  156 ; 
Reed  v.  Upton^  10  id.  522 ;  Fairbanks  v.  Phelps^  22  id.  535 ; 
Strong  v.  Taylor,  2  Hill  (N.  Y.),  326 ;  Hunt  v.  Bay  State  Irm 
Co.,  97  Mass.  279 ;  Fenwick  v.  Smith,  68  Pa.  St.  18 ;  Clarke  v. 
Famum,  7  R.  I.  174 ;  CoggUl  v.  Hartford  ^  New  Haven  Rail 
road  Co.,  3  Gray  (Mass.),  545. 

The  plaintiffs  in  error  had  notice  of  the  title  of  the  Jack- 
son and  Sharp  Company,  before  the  execution  of  the  bond 
sued  on. 

This  case  is  clearly  distinguished  from  Hervey  v.  Rhode 
Island  Locomotive  Works  (93  U.  S.  664),  where  the  transac- 
tion occurred  in  Illinois.  The  contracts  and  the  laws  of  the 
respective  States  which  apply  to  them  essentially  differ. 

In  Illinois,  it  is  held  that  where  the  vendor  of  personal 
property  delivers  possession  to  the  purchaser  under  an  agree- 
ment that  the  property  is  to  be  considered  as  belonging  to  the 
vendor  until  the  payment  of  the  purchase-money,  notwith- 
standing such  delivery  of  possession,  such  agreement  as  to 
the  creditors  of  the  purchaser  is  fraudulent  and  void.  Me- 
Cormick  et  al.  v.  Hadden,  30  111.  370 ;  Ketcham  v.  Watson,  24 
id.  691 ;  Thompson  v.  Teck,  21  id.  73  ;  Mureh  v.  Wright,  46  id. 
487. 

In  Missouri,  the  law  of  which  State  must  govern  this  case, 
such  a  conditional  sale  is  valid  not  only  as  between  the  par- 
ties but  as  against  subsequent  bona  fide  purchasers  or  cred- 
itors of  the  vendee.  Parmlee  v.  Catherwood,  36  Mo.  480 ; 
Little  V.  Page,  44  id.  412 ;  Ridgway  v.  Kenfnedy,  52  id.  24  ; 
Robbins  v.  Phillips,  68  id.  100 ;  Rogers  Locomotive  Works  t. 
Lewis,  4  Dill.  158. 

There  was  no  waiver  of  the  vendor's  rights,  nor  such  laches 
in  asserting  them  as  forfeited  its  title  to  the  cars.  In  Rogers 
Locomotive  Works  v.  Lewis  (^supra^,  the  notes  for  the  purchase- 
money  were  all  overdue  eighteen  months,  and  the  property  was 
still  in  the  possession  of  the  vendee.  This  was  not  laches.  In 
the  present  case  the  notes  were  overdue  only  eight  months. 

The  statute  of  Missouri  on  the  subject  of  bailment  by  way 
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of  loan  (1  Wagn.  Stat.,  p.  280)  has  been  construed  in  Mc- 
Dermott  v.  Bamvm  et  al.^  16  Mo.  114,  and  Criddles's  Adm*r 
▼.  Criddles^  21  id.  522.  Sect.  5  is  peculiar,  and  may  have  had 
Borme  effect  upon  the  mind  of  the  draftsman  of  the  contract 
between  the  companies. 

Mr.  Henry  S.  Qreen^  contra. 

Mr.  Justiob  Strong  delivered  the  opinion  of  the  court. 

The  correct  determination  of  this  case  depends  altogether 
apon  the  construction  that  must  be  given  to  the  contract 
between  the  Jackson  &  Sharp  Company  and  the  railroad 
<x>mpany,  against  which  the  defendants  below  recovered  their 
judgment  and  obtained  their  execution.  If  that  contract  was 
a  mere  lease  of  the  cars  to  the  railroad  company,  or  if  it  was 
only  a  conditional  sale,  which  did  not  pass  the  ownership  until 
the  condition  should  be  performed,  the  property  was  not  subject 
to  levy  and  sale  under  execution  at  the  suit  of  the  defendant 
against  the  company.  But  if,  on  the  other  hand,  the  title 
passed  by  the  contract,  and  what  was  reserved  by  the  Jackson 
&  Sharp  Company  was  a  lien  or  security  for  the  payment  of 
the  price,  or  what  is  called  sometimes  a  mortgage  back  to 
the  vendors,  the  cars  were  subject  to  levy  and  sale  as  the 
property  of  the  railroad  company.  The  statute  of  the  State 
of  Missouri  enacts  that  "  no  mortgage  or  deed  of  trust  of  per- 
sonal property  shall  be  valid  against  any  other  pei-son  than  the 
parties  thereto,  unless  possession  of  the'  mortgaged  or  trust 
property  be  delivered  to  and  retained  by  the  mortgagee  oi 
cestui  que  trusty  or  unless  the  mortgage  or  deed  of  trust  be 
acknowledged  or  proved  and  recorded  in  the  county  in  which 
the  mortgagor  or  grantor  resides,  in  such  manner  as  convey- 
ances of  land  are,  by  law,  directed  to  be  acknowledged  oi 
proved  and  recorded."  1  Wagn.  Stat.,  c.  35,  art.  2,  sect.  8. 
The  plain  purpose  of  this  statute  was  to  render  secret  liens 
upon  personal  property  ineffectual  as  against  purchasers  or 
creditors.  The  property  in  this  case  was  in  the  possession 
of  the  railroad  company  when  the  levy  upon  it  was  made, 
and  the  contract  under  which  the  company  held  it  was  not 
recorded. 

What,  then,  is  the  true  construction  of  the  contract?     The 
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answer  to  this  question  is  not  to  be  found  in  any  name  which 
the  parties  may  have  given  to  the  instrument,  and  not  alone  in 
any  particular  provisions  it  contains,  disconnected  from  all 
others,  but  in  the  ruling  intention  of  the  parties,  gathered  from 
all  the  language  they  have  used.  It  is  the  legal  effect  of  the 
whole  which  is  to  be  sought  for.  The  form  of  the  instrument 
is  of  little  account. 

Though  the  contract  industriously  and  repeatedly  spoke  of 
loaning  the  cars  to  the  railroad  company  for  hire^  for  four 
months,  and  delivering  them  for  use  for  hire,  it  is  manifest  that 
no  mere  bailment  for  hire  was  intended.  No  price  for  the  hire 
was  mentioned  or  alluded  to,  and  in  every  bailment  or  letting 
for  hire  a  price  or  compensation  for  the  hire  is  essential.  The 
amount  may  not  be  stipulated.  It  may  be  a  reasonable  com- 
pensation or  a  quantum  valehat,  but  the  contract  must  contem- 
plate payment  for  the  use  of  the  thing  let  or  bailed.  Not  only 
was  no  such  payment  provided  for  or  required,  but  all  intention 
to  demand  it  is  negatived  by  the  strongest  implications.  The 
manufacturing  company  exacted  and  took  promissory  notes 
for  the  entire  selling  price  of  the  property,  f6,138.40,  and,  in 
addition  thereto,  collaterals  to  a  large  amount  to  secure  pay 
ment  of  the  notes.  The  aggregate  of  the  notes  was  equal  to 
that  price ;  two  of  them  for  $1,919.20  each,  one  payable  at 
sixty  days  and  the  other  at  four  months,  bearing  interest  from 
their  date  at  the  rate  of  ten  per  cent ;  and  the  third  note,  at 
four  months,  being  for  $2,583,  interest  at  that  rate  having 
been  added  to  the  principal  sum.  One  of  these  notes  fell  due 
only  nine  days  after  the  cars  were  delivered  to  the  railroad 
company,  and  both  the  others  before  the  expiration  of  four 
months  from  the  date  of  the  agreement.  The  notes  were  to  be 
collected  at  maturity,  and  thus  it  was  contemplated  that  before 
the  end  of  four  months  the  manufacturing  company  should 
have  in  hand  in  cash  the  full  value  or  price  of  the  cars.  It  la 
needless  to  say  that  all  this  is  totally  inconsistent  with  the 
idea  that  the  parties  intended  a  mere  letting  or  bailment  for 
hire. 

It  appears  equally  clear  to  us  that  the  contract  was  not  one 
for  a  conditional  sale.  It  is  true  it  said  the  manufacturing 
company  were  to  hold  the  three  notes  as  collateral  securi^t 
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and  collect  the  same  at  their  maturity,  and  ^^  hold  the  proceeds 
when  collected  for  the  safe  custody  and  return  to  the  party  of 
the  first  part,  when  demanded,  of  said  passenger,  mail,  ba^age, 
and  express  cars,  delivered  to  the  pai'ty  of  the  second  part  for 
the  term  of  four  months  for  hire,"  ^^  the  said  party  of  the  second 
part  to  have  the  right  and  priyilege  to  purchase  "  (the  cars) 
*'  at  any  time  within  the  said  period  of  four  months,  upon  pay- 
ment to  the  party  of  the  first  part,  in  cash,  the  sum  of  $6,838.40, 
with  interest  at  the  rate  of  ten  per  cent  from  the  date  of  the 
agreement  until  day  of  payment,  but,  until  such  payment  is 
made  in  full,  the  said  party  of  the  second  part  shall  have  no 
right,  title,  claim,  or  interest  in  and  to  said  passenger  and  mail, 
baggage,  and  express  cars,  except  as  to  their  use  or  hire^  nor 
any  right  or  authority  in  any  way  to  dispose  of,  hire,  sell, 
mortgage,  or  pledge  the  same,  but  that  the  said  cars  are  and 
shall  remain  the  property  of  the  party  of  the  first  part,  to  be 
accounted  for  by  the  party  of  the  second  part  to  the  party  of 
the  first  part,  and  to  be  redelivered  to  the  party  of  the  first 
part,  when  demanded  in  default  of  the  payment  of  the  afore- 
said sum  of  $6,888.40,  with  interest  as  aforesaid,  hereinbefore 
described,  anything  to  the  contrary  herein  contained  notwith- 
standing." 

If  this  were  all,  it  would  necessarily  be  held  that  a  condi- 
tional sale  was  intended.  But  it  is  not  all.  It  is  quite  un- 
meaning for  parties  to  a  contract  to  say  it  shall  not  amount  to 
a  sale,  when  it  contains  every  element  of  a  sale,  and  transmis- 
sion of  ownership.  This  part  of  the  contract  is  to  be  con- 
strued in  connection  with  the  other  provisions,  so  that  if 
possible,  or  so  far  as  is  possible,  they  all  may  harmonize. 
Thus  construed,  it  is  quite  plain  these  stipulations  were  in- 
serted to  enable  the  manufacturing  company  to  enforce  pay- 
ment, not  of  any  rent  or  hire,  but  of  the  selling  price  of  the 
can  for  which  the  company  took  the  notes  of  the  railroad 
company.  They  were  intended  as  additional  security  for  the 
payment  of  the  debt  the  latter  company  assumed.  This  is 
shown  most  clearly  by  the  other  provisions  of  the  contract.  The 
notes  became  the  absolute  property  of  the  vendors.  As  has 
been  stated,  they  all  fell  due  within  four  months,  and  it  was 
expected  they  would  be  paid.    The  vendors  were  expressly 
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allowed  to  collect  them  at  their  maturity,  and  it  was  agreed 
that  whatever  sums  should  be  collected  on  account  of  them 
should  be  retained  by  the  vendors  for  their  own  use. 

No  part  of  the  money  was  to  be  returned  to  the  railroad 
company  in  any  event,  not  even  if  the  cars  should  be  returned. 
( )n  the  contrary,  it  was  stipulated  expressly  that  if  the  manu* 
facturing  company  should  elect  to  take  the  cars  into  their 
own  possession,  which  they  reserved  the  right  to  do  in  case  of 
default  of  payment  of  the  notes,  the  property  should  be  sold, 
and  of  the  net  amount  realized  from  the  sale,  so  much  as 
should  be  needed  to  make  the  amount  remaining  due  and 
unpaid  on  the  promissory  notes,  with  the  interest  that  might 
have  accrued  thereon,  should  be  retained  by  the  manufactur- 
ing company,  and  the  surplus,  if  any,  should  be  paid  over  to 
the  railroad  company. 

What  was  this  but  treating  the  notes  given  for  the  sum 
agreed  to  be  the  price  of  the  cars  as  a  debt  absolutely  due  to 
the  vendors  ?  What  was  it  but  treating  the  cars  as  a  security 
for  the  debt?  And  why  stipulate  that  the  surplus  which 
might  be  obtained  from  the  sale  of  the  cars,  after  taking  them 
back,  beyond  what  was  needed  to  pay  the  unpaid  part  of  the 
debt,  should  be  paid  over  to  the  railroad  company,  if  that  com- 
pany was  not  the  owner  of  the  cars,  even  while  they  were  in 
the  possession  of  the  other  company,  and  had  not  even  then 
what  may  be  called  an  equity  of  redemption  ? 

In  view  of  these  provisions,  we  can  come  to  no  other  con- 
clusion than  that  it  was  the  intention  of  the  parties,  manifested 
by  the  agreement,  the  ownership  of  the  cars  should  pass  at 
once  to  the  railroad  company  in  consideration  of  their  becom 
ing  debtors  for  the  price.  Notwithstanding  the  efforts  to 
cover  up  the  real  nature  of  the  contract,  its  substance  was  an 
hypothecation  of  the  cars  to  secure  a  debt  due  to  the  vendors 
for  the  price  of  a  sale.  The  railroad  company  was  not  ac- 
corded an  option  to  buy  or  not.  They  were  bound  to  pay  the 
price,  either  by  paying  their  notes  or  surrendering  the  prop- 
erty to  be  sold  in  order  to  make  payment.  This  was  in  no 
sense  a  conditional  sale.  This  giving  the  property  as  a  secu- 
rity for  the  payment  of  a  debt  is  the  very  essence  of  a  mortgage 
which  has  no  existence  in  a  case  of  conditional  sale. 
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It  may  be  added  that  the  notes  were  given  to  tbe  vendors 
before  the  cars  were  delivered.  So,  also,  the  collaterals  for  the 
notes  were  taken  before  the  delivery  ;  and  when  they  were 
taken,  the  president  of  the  manufacturing  company  acknowl- 
edged he  received  them,  not  as  additional  security  for  the 
re6lx)ration  of  the  cars  at  any  time  thereafter  when  demanded, 
but  as  security  for  the  notes  "given  in  payment"  for  the  cars. 
This  is  confirmatory  of  the  construction  we  have  given  to  the 
contract.  Ic  tends  to  show  that  the  trantaction  was  a  sale 
by  which  the  ownership  passed  to  the  railroad  company,  the 
vendors  retaining  only  a  lien  for  the  consideration. 

It  follows,  from  what  we  have  said,  that  to  protect  the  cars 
from  seizure  and  sale  by  virtue  of  executions  against  the  rail- 
road company,  recording  the  contract  was  made  necessary  by 
the  statutes  of  Missouri,  to  which  we  have  referred. 

The  judgment  of  the  Circuit  Court  will,  therefore,  be  re- 
versed, and  the  record  remitted  with  instructions  to  enter  judg- 
ment, on  the  special  finding  of  facts,  in  favor  of  the  defendants 

below ;  and  it  is 

So  ordered. 

Mb.  Justioe  Bradley  dissenting. 

I  dissent  from  the  judgment  in  this  case.  I  think  that,  in 
the  absence  of  express  law  to  the  contrary,  not  only  has  a 
man  the  right  to  make  a  conditional  sale  of  his  property,  but 
that  this  right  is  not  opposed  to  sound  public  policy,  and 
should  be  fairly  and  liberally  dealt  with.  The  present  case 
was,  in  my  opinion,  clearly  a  conditional  sale,  and  nothing 
else ;  and  the  owners  of  the  property  had  a  right  to  reclaim  it 
on  the  terms  contained  in  the  agreement.  These  terms  were 
fair  and  just ;  not  involving  any  forfeiture,  but  providing  for  a 
due  allowance  for  every  dollar  paid,  by  requiring  a  sale  of  the 
property  if  the  purchase  should  not  go  into  effect. 
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Williams  v.  Bbufft. 

1.  Tlib  court,  in  MarUn  t.  Hmter^t  Lessee  (1  Wheat.  86),  affirmed  the  conatitntioii- 
ality  of  sect.  26  of  the  Judiciary  Act  of  1789  (1  Stat.  86,  re-enacted  in  sect. 
700,  Bey.  Stat.),  which,  in  certain  cases  therein  mentioned,  confers  on  tliis 
court  Jurisdiction  to  reexamine  upon  a  writ  of  error  the  final  judgment  or 
decree  in  any  suit  in  the  highest  court  of  a  State  in  which  a  decision  in 
the  suit  could  be  htd.  The  doctrine  then  asserted,  and  erer  since  main- 
tained, cani.ot  be  questioned  here. 

S.  That  Jurisdiction  attaches  whenever  the  highest  court  of  a  State,  by  any 
decision  which  involves  a  Federal  question,  affirms  or  denies  the  validity  of 
the  Judgment  of  an  inferior  court,  over  which  it  can  by  law  exercise  appel- 
late authority,  whether  the  decision,  after  an  examination  of  the  record  of 
that  Judgment,  be  expressed  by  refusing  a  writ  of  error  or  tupen&deag,  oi 
by  dismissing  a  writ  previously  allowed. 

t.  This  court,  when  it  has  once  acquired  Jurisdiction,  may,  in  order  to  enforce 
its  Judgment,  send  its  process  to  either  the  appellate,  or  the  inferior, 
court 

Mr.  Enoch  Totten  presented  the  petition  of  the  plaintiffs 
in  error,  in  Williaws  v.  Bruffy  (96  U.  S.  176),  in  error  to  the 
Supreme  Court  of  Appeals  of  the  State  of  Virginia,  for  such 
proceedings  as  will  render  effectual  the  judgment  of  this 
court. 

Mb.  Justiob  Fibld  delivered  the  opinion  of  the  court. 

The  Court  of  Appeals  of  Virginia  declines  to  enforce  the 
mandate  of  this  court  issued  in  this  case,  and  the  petition  of 
the  plaintiffs  in  error  is  that  this  court  will  take  such  pro- 
ceeedings  as  will  render  its  judgment  effectual. 

The  plaintiffs  in  error  are  citizens  of  the  State  of  Penn- 
sylvania, and  in  1866  they  instituted  an  action  in  the  Cir- 
cuit Court  of  Rockingham  County,  Virginia,  against  the 
administrator  of  the  estate  of  one  George  Bruffy,  deceased, 
who,  at  the  time  of  his  death,  was  a  citizen  of  Virginia,  for 
the  value  of  certain  goods  sold  by  them  to  him  in  March, 
1861. 

The  administrator  appeared  to  the  action  and  pleaded  the 
general  issue,  and  certain  special  pleas,  the  subslance  of  which 
was  that  Pennsylvania  was  one  of  the  United  Statea»  and 
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that  ViTginia  was  one  of  the  States  which  had  formed  a  con- 
federation known  as  the  Confederate  States ;  that  from  some 
time  in  1861  until  some  time  in  1865  the  government  of  the 
United  States  was  at. war  with  the  government  of  the  Con- 
federate States ;  and  that  by  a  law  of  the  Confederate  States 
debts  to  alien  enemies  were  sequestered;  that  the  intestate  had 
paid  over  the  amount  claimed  in  this  action  to  a  receiver  in 
those  States  appointed  under  that  law,  and  was  thus  discharged 
from  the  debt  to  the  plaintiffs. 

To  these  pleas  the  plaintiffs  demurred ;  but  the  demurrers 
were  overruled.  The  case  was  then  submitted  to  the  court 
upon  certain  depositions  and  an  agreed  statement  of  facts. 
They  established  the  sale  and  delivery  of  the  goods  for  which 
the  action  was  brought;  the  residence  of  the  plaintiffs  in 
Pennsylvania  and  of  the  deceased  in  Virginia,  during  the 
war;  the  payment  by  the  latter  of  the  debt  claimed  to  the 
sequestrator  of  the  Confederate  government  under  a  judgment 
of  a  Confederate  court.  The  Circuit  Court  of  Rockingham 
County,  therefore,  gave  judgment  for  the  defendant ;  and  the 
plaintiffs  applied  to  the  Supreme  Court  of  Appeals  of  the 
State  for  a  writ  of  8upersede(u  to  bring  the  case  before  it 
for  review. 

In  the  courts  of  other  States,  a  9upersedeas  is  merely  an 
auxiliary  process  designed  to  supersede  the  enforcement  of 
the  judgment  of  the  court  below  brought  up  by  writ  of  error 
for  review.  But  in  Virginia  it  serves  a  different  purpose. 
^^ There,"  says  Robinson,  in  his  treatise  on  the  practice  in  the 
courts  of  that  State,  *Hhe  writ  of  error  is  never  used  as  a 
means  of  removing  the  judgment  of  an  inferior  court  before 
a  superior  tribunal,  except  in  those  cases  in  which  security 
is  dispensed  with.  In  practice,  the  supersedeas  is  a  substi- 
tute for  the  writ  of  error  in  all  cases  in  which  it  is  designed 
that  the  judgment  of  the  court  below  shall  be  s^iperseded" 
Vol.  i.  p.  660 ;  White  v.  Janes,  1  Wash.  (Va,)  118 ;  Burwell 
V.  Anderson,  2  id.  194 ;  Wingfield  v.  Crenshaw,  8  Hen.  &  M. 
(Va.)  246. 

By  the  law  of  that  State,  when  application  is  made  to  the 
Supreme  Court  of  Appeals  for  a  writ  of  supersedeas,  the  court 
looks  into  the  record  of  the  case,  and  only  allows  the  writ 
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when  of  opinion  that  the  decision  complained  of  oaght  to  be 
reviewed.  Its  action  upon  the  record  is  in  effect  a  determina- 
tion whether  or  not  it  presents  a  sufficient  question  for  the 
consideration  of  the  court.  If  it  deem  the  judgment  of  the 
court  below  ^^  plainly  right,''  and  reject  the  application  on  that 
ground,  and  its  order  of  rejection  so  state,  no  further  applicur 
tion  for  the  writ  can  be  presented;  the  judgment  of  the 
court  below  is  thenceforth  irreversible.  So,  in  effect,  its  re- 
fusal of  the  writ  on  that  ground  is  equivalent  to  an  affirm- 
ance of  the  judgment,  for  the  reason  that  the  record  discloses 
no  error. 

In  the  present  case,  the  Supreme  Court  of  Appeals  denied 
the  writ,  stating  in  its  order  that  it  was  of  opinion  that  the 
judgment  of  the  court  of  Rockingham  County  was  ^^  plainly 
right."  To  review  this  action  of  the  Court  of  Appeals,  —  this 
determination  as  to  the  character  of  the  judgment  rendered 
in  the  Circuit  Court,  —  a  writ  of  error  was  prosecuted  from  this 
court.  It  was  issued  to  the  Court  of  Appeals,  and  was  returned 
with  a  transcript  of  the  record  on  file  in  the  office  of  its  clerk, 
properly  certified,  and  the  case  was  elaborately  argued  here  by 
counsel.  We  came  to  the  conclusion  unanimously  that  the  judg- 
ment of  the  Circuit  Court  of  Rockingham  County  was  errone- 
ous, that  the  demurrers  to  the  special  pleas  should  have  been 
sustained,  and  that  the  plaintiffs  should  have  had  judgment 
upon  the  agreed  statement  of  facts  for  the  amount  of  their 
claim,  with  interest  from  its  maturity,  deducting  in  the  com- 
putation of  time  the  period  during  which  the  war  continued. 
We  accordingly  directed  that  the  action  of  the  Court  of  Ap- 
peals of  Virginia,  in  refusing  a  supersedeas  of  the  judgment  of 
the  Circuit  Court,  should  be  reversed,  and  that  the  cause 
should  be  remanded  to  it  for  further  proceedings  in  accord- 
ance with  our  opinion.  The  judgment  of  this  court  was  ac- 
cordingly certified  to  that  court,  and  presented  to  it  in  April, 
1879.  In  April  of  the  present  year  that  court  declined  to 
take  action  upon  our  mandate,  for  reasons  embodied  in  its 
opinion,  at  the  time  entered  in  its  records.  That  opinion  is 
as  follows :  — 
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**  ViBOINIA. 

"  Ih  the  Supreme  Court  of  Appeals,  held  at  the  State  Court  House, 
in  the  city  of  Richmond,  on  Saturday,  the  twenty-fourth  day  of 
April,  1880. 


^  CiiARLKs  B.  Williams  and  Jambs  D. 
AiiXKST,  partners  under  the  firm  name 
of  Williams  &  Abnest,  Plaintiffs, 

a(/aifist 

Jason  N.  Bruffy,  Administrator  of 
Gkorgb  Brufft,  deceased,  Defend- 
ant. 


Upon  a  mandate  from 
the  Supreme  Court  of 
the  United  States. 


^This  coart,  having  maturely  considered  the  mandate  of  the 
Supreme  Court  of  the  United  States,  is  of  opinion  that,  according 
to  the  true  intent  and  meaning  of  said  mandate,  this  court  is  re- 
quired to  grant  a  writ  of  error  or  sfxpersedeas  to  the  judgment  of 
the  Circuit  Court  of  Rockingham  County. 

^^  This  court,  at  a  foi-mer  term,  held  at  Staunton,  Virginia,  had 
refused  such  writ  in  the  same  case,  being  of  opinion  that  the  'said 
judgment  is  plainly  right.'  By  such  refusal  the  said  judgment  of 
the  Circuit  Court  of  Rockingham  had  beoonie  irreversible,  and 
placed  beyond  the  control  and  jurisdiction  of  this  court.  It  was  at 
one  time  a  pending  cause  in  this  eonit.  There  is  no  mode  by 
which  the  decision  of  an  inferior  court  can  be  reverse<l  here,  except 
upon  an  appeal  allowed  or  writ  of  error  granted  and  duly  perfected 
in  conformity  with  the  statutes  made  and  provided.  If,  therefore, 
the  mandate  of  the  Supreme  Court  of  the  United  States  shall  be 
entered  on  the  records  of  this  court,  it  must  be  inoperative  and 
of  no  effect,  unless  this  court  shall  now  grant  a  writ  of  error,  or 
writ  of  error  and  superaedecta,  to  the  said  judgment  of  the  Circuit 
Court  of  Rockingham  County.  That  judgment  was  rendered  on 
the  18th  of  April,  1871.  The  seventeenth  section  of  chapter  178, 
Code  of  1873,  provides  that  no  process  shall  issue  upon  an  appeal, 
writ  of  error,  or  supersedeas  to  or  from  a  final  judgment  or  decree, 
if,  when  the  record  is  delivered  to  the  clerk  of  the  appellate  court, 
there  shall  have  elapsed  two  years  since  the  date  of  such  final 
judgment,  decree,  or  order ;  but  the  appeal,  writ  of  error,  or  super- 
sedeas shall  be  dismissed  tohenever  it  appears  that  two  years  have 
elapsed  since  the  said  date  before  the  record  is  delivered  to  such 
clerk.  So  that,  if  the  court  should  now  grant  the  writ  of  error  and 
supetsedfoSf  no  process  could  issue  thereon ;  and  if  such  prooev 
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when  of  opinion  that  the  decision  complained  of  oaght  to  be 
reviewed.  Its  action  upon  the  record  is  in  effect  a  determina- 
tion whether  or  not  it  presents  a  sufficient  question  for  the 
consideration  of  the  court.  If  it  deem  the  judgment  of  the 
court  below  ^^  plainly  right,"  and  reject  the  application  on  that 
ground,  and  its  order  of  rejection  so  state,  no  further  applica- 
tion for  the  writ  can  be  presented;  the  judgment  of  the 
court  below  is  thenceforth  irreversible.  So,  in  effect,  its  re- 
fusal of  the  writ  on  that  ground  is  equivalent  to  an  affirm* 
ance  of  the  judgment,  for  the  reason  that  the  record  discloses 
no  error. 

In  the  present  case,  the  Supreme  Court  of  Appeals  denied 
the  writ,  stating  in  its  order  that  it  was  of  opinion  that  the 
judgment  of  the  court  of  Rockingham  County  was  ^^  plainly 
right."  To  review  this  action  of  the  Court  of  Appeals,  —  this 
determination  as  to  the  character  of  the  judgment  rendered 
in  the  Circuit  Court,  —  a  writ  of  error  was  prosecuted  from  this 
court.  It  was  issued  to  the  Court  of  Appeals,  and  was  returned 
with  a  transcript  of  the  record  on  file  in  the  office  of  its  clerk, 
properly  certified,  and  the  case  was  elaborately  argued  here  by 
counsel.  We  came  to  the  conclusion  unanimously  that  the  judg- 
ment of  the  Circuit  Court  of  Rockingham  County  was  errone- 
ous, that  the  demurrers  to  the  special  pleas  should  have  been 
sustained,  and  that  the  plaintiffs  should  have  had  judgment 
upon  the  agreed  statement  of  facts  for  the  amount  of  their 
claim,  with  interest  from  its  maturity,  deducting  in  the  com- 
putation of  time  the  period  during  which  the  war  continued. 
We  accordingly  directed  that  the  action  of  the  Court  of  Ap- 
peals of  Virginia,  in  refusing  a  supersedeas  of  the  judgment  of 
the  Circuit  Court,  should  be  reversed,  and  that  the  cause 
should  be  remanded  to  it  for  further  proceedings  in  accord- 
ance with  our  opinion.  The  judgment  of  this  court  was  ac- 
cordingly certified  to  that  court,  and  presented  to  it  in  April, 
1879.  In  April  of  the  present  year  that  court  declined  to 
take  action  upon  our  mandate,  for  reasons  embodied  in  its 
opinion,  at  the  time  entered  in  its  records.  That  opifiion  is 
as  follows :  — 
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"  ViBOIKIA. 

"  Ih  the  Supreme  Court  of  Appeals,  held  at  the  State  Court  House, 
in  the  city  of  Richmond^  on  Saturday,  the  twenty-fourth  day  of 
April,  1880. 


^Charles  B.  Williams  and  James  D. 
AiiXKST,  partners  under  the  firm  name 
of  Williams  &  Abnest,  Plaintiffs, 

against 

Jason  N.  Bruffy,  Administrator  of 
George  Bruffy,  deceased,  Defend- 
ant. 


Upon  a  mandate  from 
the  Supreme  Court  of 
the  United  States. 


''This  court,  having  maturely  considered  the  mandate  of  the 
Supreme  Court  of  the  United  States,  is  of  opinion  that,  according 
to  the  true  intent  and  meaning  of  said  mandate,  this  court  is  re- 
quired lo  grant  a  writ  of  error  or  sfdpersedeas  to  the  judgment  of 
the  Circuit  Court  of  Rockingham  County. 

"  This  court,  at  a  former  term,  held  at  Staunton,  Virginia,  had 
refused  such  writ  in  the  same  case,  being  of  opinion  that  the  '  said 
judgment  is  plainly  right.'  By  such  refusal  the  said  judgment  of 
the  Circuit  Court  of  Rockingham  had  become  irreversible,  and 
placed  beyond  the  control  and  jurisdiction  of  this  court.  It  was  at 
one  time  a  pending  cause  in  this  oonit.  There  is  no  mode  by 
which  the  decision  of  an  inferior  court  can  be  reversed  here,  except 
upon  an  appeal  allowed  or  writ  of  error  granted  and  duly  perfected 
in  conformity  with  the  statutes  made  and  provided.  If,  therefore, 
the  mandate  of  the  Supreme  Court  of  the  United  States  shall  be 
entered  on  the  records  of  this  court,  it  must  be  inoperative  and 
of  no  effect,  unless  this  court  shall  now  grant  a  writ  of  error,  or 
writ  of  error  and  svperaedeaSy  to  the  said  judgment  of  the  Circuit 
Court  of  Rockingham  County.  That  judgment  was  rendered  on 
the  18th  of  April,  1871.  The  seventeenth  section  of  chapter  178, 
Code  of  1873,  provides  that  no  process  shall  issue  upon  an  appeal, 
writ  of  error,  or  supersedeas  to  or  from  a  final  judgment  or  decree, 
if,  when  the  record  is  delivered  to  the  clerk  of  the  a])pellate  court, 
there  shall  have  elapsed  two  years  since  the  date  of  such  final 
judgment,  decree,  or  order ;  but  the  appeal,  writ  of  error,  or  super- 
sedeas shall  be  dismissed  whenever  it  appears  that  two  years  have 
elapsed  since  the  said  date  before  the  record  is  delivered  to  such 
clerk.  So  that,  if  the  court  should  now  grant  the  writ  of  error  and 
s^g^ersedfosy  no  process  could  issue  thereon ;  and  if  such  procev 
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These  last  two  grounds  do  not  impress  as  as  having  force, 
for  a  bond  could  not  be  required  until  the  writ  is  allowed. 
And  the  ground  of  refusing  the  writ,  that  the  decision  in  the 
inferior  court  was  plainly  right,  being  itself  held  to  be  untena- 
ble, there  could  be  no  reason  why  the  order  of  denial  should 
not  be  reversed,  and  an  order  granting  the  writ  entered  in  its 
place,  as  in  the  case  of  reversals  of  other  orders. 

As  to  the  lapse  of  more  than  two  years  between  the  date  of 
the  judgment  and  tl^e  delivery  of  the  record  to  the  clerk  of  the 
appellate  court,  it  is  sufficient  to  observe  that  the  Court  of 
Appeals  gave  no  effect  to  that  circumstance ;  and  we  could 
not  say  it  had  no  authority  after  that  time  to  look  into  the 
record  of  the  inferior  court.  We  could  not  say  what  facts 
may  have  existed  which  prevented  the  operation  of  the  statr 
ute,  or  what  proceedings  may  have  been  necessary,  according 
to  the  practice  of  the  court,  to  enable  parties  to  avail  them- 
selves of  the  lapse  of  time.  The  court  did  not  refuse  to  re- 
ceive the  petition  of  the  plaintiffs  in  error  on  the  ground  that 
it  was  presented  too  late,  nor  did  it  afterwards  dismiss  the 
petition  for  that  reason.  It  took  jurisdiction  of  it  so  far  as  to 
examine  the  record  of  the  judgment  of  the  court  below,  and  to 
pass  upon  its  character.  In  its  judgment,  entered  in  its  rec- 
ords, it  states  that  the  petition,  ^'  having  been  maturely  con- 
sidered, and  the  transcript  of  the  said  judgment  seen  and 
inspected,  the  court  being  of  opinion  that  said  judgment  is 
plainly  right,  doth  deny  the  said  iupersedeas.^^  That  judg- 
ment, thus  entered,  is  a  final  determination  of  the  character  of 
the  judgment  of  the  inferior  court.  Although  in  the  form  of 
denying  the  supersedeas^  it  is  not  essentially  different  in  its 
character  and  effect  from  a  judgment  dismissing  such  writ  after 
it  had  been  once  granted  and  the  merits  of  the  case  heard.  So 
long  as  it  remains  unreversed,  it  will  be  authority  to  all  the 
inferior  courts  of  Virginia  that  the  confiscation  of  debts  due  to 
loyal  citizens,  under  an  act  of  the  Confederate  government, 
enforced  as  a  law  of  the  State,  was  a  valid  proceeding.  It  is, 
therefore,  the  subject  of  review  in  this  court.  The  RichmotuI^ 
^e.  Railroad  Co,  v.  The  Louisa  Railroad  Co.^  18  How.  71. 
It  is  enough  for  our  jurisdiction  over  the  case  that  there  waa  a 
final  judgment  of  the  Court  of  Appeals,  and  our  jurisdiction 
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cannot  be  now  ousted,  after  we  have  acted  upon  the  case 
and  passed  upon  its  merits,  by  any  suggestion  that  that  court 
never  took  jurisdiction  to  look  into  the  record  of  the  infe- 
rior court  and  determine  the  character  of  its  judgment;  noi 
can  we  listen  to  any  such  suggestion  in  contradiction  of  the 
record  of  the  case.  In  the  elaborate  argument  of  counsel  of 
the  case  before  us,  though  several  objections  were  ui^ed  to  our 
jurisdiction,  no  intimation  was  made  of  the  want  of  jurisdic- 
tion by  the  Court  of  Appeals.  Skillerris  Executors  v.  May'% 
Executors,  6  Cranch,  267 ;  Ex  parte  Story,  12  Pet.  839 ;  Washr 
ington  Bridge  Co.  v.  Stewart,  8  How.  418. 

Whenever  the  highest  court  of  a  State  by  any  form  of 
decision  affirms  or  denies  the  validity  of  a  judgment  of  an 
inferior  court,  over  which  it  by  law  can  exercise  appellate  au- 
thority, the  jurisdiction  of  this  court  to  review  such  decision, 
if  it  involve  a  Federal  question,  vrill,  upon  a  proper  proceed- 
ing, attach.  It  cannot  make  any  difference  whether,  after 
an  examination  of  the  record  of  the  court  below,  such  deci- 
sion be  expressed  by  refusing  a  writ  of  error  or  supersedeas, 
or  by  dismissing  a  writ  previously  allowed.  And  when  this 
court  has  once  acquired  jurisdiction,  it  may  send  its  process, 
in  the  enforcement  of  its  judgment,  to  the  appellate  court 
of  the  State,  or  to  the  inferior  court  whose  judgment  is  re- 
Tersed.  Had  the  Court  of  Appeals,  after  assuming  jurisdic- 
tion so  far  as  to  examine  the  record  of  the  inferior  court 
and  pass  upon  its  action,  granted  the  supersedeas  and  ren- 
dered in  the  case  the  judgment  which,  in  our  opinion,  should 
have  been  rendered,  the  judgment  of  the  inferior  court  would 
have  been  reversed,  and  judgment  ordered  in  favor  of  the 
plaintiffs  in  eiTor.  Having  jurisdiction  of  the  case,  we  can 
now  direct  that  such  reversal  be  made  and  such  judgment  be 
entered. 

But  inasmuch  as  the  Court  of  Appeals  finds  itself  embar- 
rassed in  its  action  upon  our  mandate  by  reason  of  the  statute, 
to  which  no  reference  was  made  in  its  original  decision,  we 
will  direct  that  the  mandate  be  recalled,  and  that  final  judg- 
ment be  entered  in  this  court  reversing  the  judgment  of  the 
Circuit  Court  of  Rockingham  County  and  awarding  judgment 
to  the   plaintiffs  for  the  amount  appearing  from  the   record 
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and  the  agreed  statement  of  facts  to  be  due  to  them  on  their 
claim,  with  interest  from  its  maturity,  deducting  in  the  com- 
putation of  time  the  period  of  the  war ;  the  judgment  to  be 
paid  by  the  defendant  as  administrator  out  of  the  estate  of 
the  deceased  George  Bruffy,  in  like  manner  as  other  claims 

established  against  his  estate ;  and  it  is  ' 

80  ordered. 


Pboflb's  Bank  v.  CALHOxnfr. 

1.  An  action  pending  in  a  State  court  cannot  be  removed  to  the  CSrcnit  Court, 
by  written  stipulation,  where  there  is  nothing  in  the  latter  or  the  record  to 
■how  that,  by  reason  of  the  subject-matter,  or  the  character  of  the  parties, 
the  latter  court  can  take  cognizance  of  it. 

8.  In  a  foreclosure  suit,  the  Circuit  Court,  having  Jurisdiction  of  the  subject- 
matter  and  the  parties,  appointed  a  receiver,  who,  pursuant  to  its  orders, 
took  possession  of  the  mortgaged  road.  In  an  action  between  other  par- 
ties, subsequently  brought  in  a  State  court,  an  attachment  was  sued  out 
and  levied  upon  the  road.  Pending  an  application  thereupon  made  to  the 
Circuit  Court,  to  restrain  the  plaintiff  from  further  proceeding  with  his 
attachment,  he  and  the  defendant  to  the  action  consented  to  its  removal 
to  the  Circuit  Court,  where,  upon  a  finding  that  the  road  was  not,  at  the 
date  of  the  levy  of  the  attachment,  tlie  property  of  that  defendant,  the  writ 
was  dismissed.  Held,  that  the  Circuit  Court  had  tlie  right  to  determine 
upon  the  conflicting  claims  to  the  possession  of  the  road,  and  that  the  par- 
ties to  the  action,  by  consenting  to  transfer  it,  did  no  more,  in  effect,  than 
that  court  might  have  compelled  them  to  do. 

8.  The  deeds  of  the  defendant  transferring  his  interest  ui  the  road  to  the  trus- 
tees named  in  the  mortgage  and  to  the  railroad  company  bear  date  before 
the  attachment  against  him  was  sued  out.  They  were  thereafter  recorded. 
Held,  that  they  were  admissible  in  evidence. 

Ebrob  to  the  Circuit  Court  of  the  United  States  for  the 
Southern  District  of  Illinois. 

The  People's  Bank  of  Belville  brought  an  action  in  the  Cir- 
cuit Court  of  the  county  of  St.  Clair,  in  the  State  of  Illinois,  at 
its  April  Term,  1876,  against  Edward  F.  Winslow  and  James 
H.  Wilson,  on  two  promissory  notes,  on  which  it  alleged  that 
the  sum  of  $40,788.86  was  due.  At  the  commencement  of  the 
action,  the  bank,  upon  filing  the  requisite  afiidavit,  setting 
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forth,  among  other  things,  the  non-residence  of  the  defendants, 
obtained  a  writ  of  attachment,  which  was  levied  on  the  right 
of  way,  iron  track,  &c.,  of  the  road  known  as  the  Belleville 
and  O'Fallon  Railroad,  afnd  its  appurtenances,  situate  in  that 
county.  During  that  term  the  following  stipulation,  signed 
by  the  attorneys  of  record  of  the  respective  parties,  wasi 
filed :  ^^  It  is  stipulated  that  on  the  fifth  Monday  of  the  term, 
or  at  any  subsequent  day  of  the  term,  this  cause  shall  be  re- 
moved to  the  proper  Circuit  Court  of  the  United  States,  as  by 
consent,  petition,  and  bond  waived ;  and  all  defendants  agree 
to  file  the  record  of  the  cause  in  that  court  before  the  first 
day  of  the  June  Term,  A.D.  1876,  defendants'  pleas  to  be  there 
filed  with  record."  On  the  said  fifth  Monday,  the  court,  pur- 
suant to  that  stipulation,  ordered  '^  that  this  cause  be  removed 
to  the  Circuit  Court  of  the  United  States  for  the  Southern 
District  of  Illinois ;  and  that  the  clerk  of  this  court  certify  a 
transcript  of  the  papers  and  proceedings  in  this  cause  to  said 
court,  according  to  the  statute  in  such  case  made  and  pro- 
vided." 

Philo  C.  Calhoun  and  George  Opdyke,  trustees  named  in  the 
mortgage  executed  by  the  St.  Louis  and'  Southeastern  Railway 
Company  to  secure  its  bonds,  filed  their  bill  of  foreclosure  in 
the  said  Circuit  Court  for  the  Southern  District,  Oct.  21, 1874, 
and  the  court  thereupon  appointed  a  receiver,  and  put  him 
in  possession  of  the  mortgaged  property,  including  that  upon 
which  the  attachment  sued  out  by  the  bank  was  levied. 

After  the  record  of  the  attachment  suit  was  filed  in  the  latter 
woort^  Calhoun  and  Opdyke  presented,  under  a  statute  of  Illinois 
permitting  such  a  proceeding  in  attachment  cases,  a  petition  of 
interpleader,  alleging  that  they,  as  trustees,  and  not  Winslow  and 
Wilson,  were  the  owners  of  the  railroad  on  which  the  writ  had 
been  levied,  and  praying  that  the  attachment  be  dissolved.  No 
defence  was  made  by  Winslow  and  Wilson  to  the  suit  against 
them ;  and  the  court  rendered  judgment  against  them  for  the 
sum  due  on  the  notes,  and  in  the  record  of  the  judgment  was 
incorporated  an  order  of  sale  of  the  attached  property.  The 
issue  made*  by  the  petition  of  Calhoun  and  Opdyke  was  tried 
some  time  after  this,  and  judgment  rendered  in  their  favor, 
with  an  order  dismissing  or  dissolving  the  attachment.     This 
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latter  issue,  though  triable  by  jury,  was  submitted  to  the  court 
by  an  agreement  waiving  the  jury. 

A  bill  of  exceptions,  embracing  sixty  pages  of  the  printed 
record,  gives  the  history  of  this  trial,  and  concludes  as  Col- 
lows  :  — 

**  And  now  the  court  found  the  said  property  in  said  interplea 
described  to  be  the  property  of  snid  interpleaders,  and  that  it  was 
not  subject  to  the  said  attachment,  and  was  not  the  property  of 
Edward  F.  Winslow  and  James  H.  Wilson  at  the  date  of  levy  of 
said  attachment,  but  was  the  property  of  the  interpleaders;  to 
which  ruling  and  decision  of  the  court  the  plaintiff,  by  its  counsel, 
at  the  time  excepted. 

^^  And  the  court  ordered  said  attachment  to  be  dismissed,  and  to 
this  ruling  and  decision  of  the  court  plainti£F,  by  its  counsel,  at  the 
time  excepted,  and  inasmuch  as  the  matters  and  things  above  set 
forth  are  not  of  themselves  matters  of  record  in  said  cause,  the 
plaintiff  presents  this  its  bill  of  exceptions,  which  it  prays  may  be 
signed  and  sealed  and  made  part  of  the  record,  which  is  done. 

"S.  H.  Treat."     [seal.] 

An  exception  was  duly  taken  to  the  admission  of  certain 
evidence,  which  is  mentioned  in  the  assignment  of  errors,  and 
stated  in  the  opinion  of  the  court. 

The  bank  sued  out  this  writ,  and  assigns  for  error  that  the 
court  below  erred :  1,  In  assuming  and  taking  jurisdiction  of 
the  said  cause;  2,  In  trying  said  cause  and  rendering  judg- 
ment therein;  3,  In  dismissing  the  attachment;  4,  In  finding 
that  the  property  levied  upon  by  virtue  of  the  attachment  was 
not  subject  thereto,  when  it  had  at  a  previous  term  rendered 
judgment  for  the  amount  of  the  note  sued  on,  and  ordered 
that  propeiiy  to  be  sold  to  satisfy  the  writ ;  5,  In  permitting 
the  deed  from  James  H.  Wilson  and  wife,  and  Edward  F. 
Winslow  and  wife,  to  George  Opdyke  and  Philo  C.  Calhoun, 
dated  Jan.  4,  1876,  and  recorded  in  April,  1876,  purporting  to 
convey  the  property  levied  on  by  the  attachment,  to  be  read  in 
evidence  on  the  trial  of  the  issue  made  on  the  interplea  of  Op- 
dyke  and  Calhoun  ;  6,  In  permitting  the  deed  from  James  H. 
Wilson  and  Edward  F.  Winslow,  and  their  wives,  "to  the  St. 
Louis  and  Southeastern  Railway  Company  (consolidated),  dated 
Jan.  6, 1876,  and  recorded  in  April,  1876,  purporting  to  convey 
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the  property  leyied  on  by  attaohment,  to  be  read  in  evidence 
OB  the  trial  of  the  issue  made  on  the  trial  of  that  interplea. 

Mr*  OharUs  W.  Thomas  for  the  plainti£P  in  error. 

1.  The  Circuit  Court  had  no  jurisdiction.  The  removal  was 
by  consent,  without  averring  any  facts  which  would  author- 
ize it.  It  must  affirmatively  appear  from  the  record  that  the 
Circuit  Conrt  had  jurisdiction.  Kennedy  v.  Georgia  State 
Bank^  8  How.  686;  Dred  Seott  v.  Sandford,  19  id.  893;  Ex 
parte  Smithy  94  U.  S.  466.  Mere  consent  is  wholly  insuffi- 
cient to  confer  it.  The  Imcy^  8  Wall.  807  ;  Railway  Company 
T.  Itam$eyj  22  id.  822 ;  City  of  New  Orleans  v.  Qaines^  22  How. 
141. 

The  fact  that  the  plaintiff  is  a  corporation  of  Illinois,  and  the 
defendants  are  non-residents  of  that  State,  is  immaterial.  Cit- 
izenship and  residence  are  not  synonymous  terms.  Robertson 
v.  Cease,  97  U.  S.  646. 

In  a  case  like  this,  where  the  court  was  without  jurisdiction, 
and  its  judgment  a  mere  impediment  to  a  proceeding  in  the 
proper  forum,  a  plaintiff  may  procure  the  reversal  of  a  judg- 
ment rendered  in  his  favor,  but  which  is  really  to  his  det- 
riment. SaHmann  v.  B.  f  0.  F.  R.  R.  Co.,  64  111.  24 ;  Dred 
Seott  V.  Sandford,  supra. 

S.  At  the  January  Term,  1877,  the  Circuit  Court  heard  the 
cause,  gave  judgment  in  favor  of  the  bank  against  the  defend- 
ants for  943,266.66,  and  ordered  a  sale  of  the  property  to  sat- 
isfy it,  notwithstanding  the  interplea  of  Opdyke  and  Calhoun, 
claiming  the  attached  property,  was  on  file.  At  the  next  term 
it  tried  for  a  second  time  the  title  to  the  property,  and  found  it 
to  be  in  Opdyke  and  Calhoun,  thereby  not  only  revei^sing  the 
former  judgment,  but  denying  the  bank  all  recourse  on  the 
i;amishee  given  it  by  the  statute.  The  dismissal  of  the  at- 
"Sachment  was  a  dismissal  of  the  case.  This  was  error.  Bank 
of  the  United  States  v.  Moss,  6  How.  31. 

8.  Bat  even  conceding  that  the  Circuit  Court  had  jurisdic- 
tion, and  that  there  was  no  error  in  its  action,  as  disclosed  by 
the  record  outside  of  the  bill  of  exceptions,  it  erred  in  admit- 
ting in  evidence  the  deed  from  Winslow  and  Wilson  and  their 
wives  to  Opdyke  and  Calhoun,  and  the  deed  from  the  same 
grantors  to  the  St.  Louis  and  Southeastern  Railway  Company. 
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Acknowledged  and  recorded  after  the  attachment  had  been 
levied,  they  were  entirely  incompetent  and  irrelevant  as  proof 
of  a  legal  title  in  the  interpleaders  superior  to  the  lien  of  the 
writ ;  and  in  this  proceeding  that  title  is  the  only  question  at 
issue.     City  Insurance  Co,  v.  Commercial  Banky  68  111.  848. 

Upon  this  ground  the  bank,  when  the  interpleaders  had  con- 
cluded their  case,  moved  the  court  to  find  that  the  property 
was  subject  to  the  attachment.  Had  a  jury  been  empanelled 
to  try  the  issue,  this  would  have  been  equivalent  to  moving  an 
instruction  to  them,  after  the  plaintiff  had  introduced  all  his 
evidence,  to  find  the  title  to  be  in  the  defendant.  This  court 
will  examine  the  bill  of  exceptions  to  ascertain  whether  in 
either  case  the  Circuit  Court  erred  in  refusing  the  motion. 

If  the  evidence  given  by  the  plaintiff  be  insufficient  to  sustain 
a  verdict,  so  that  one  based  thereon  would  be  set  aside,  the 
Court  may  direct  the  jury  what  verdict  to  render.  Herbert  v* 
Butler,  97  U.  S.  319. 

Mr.  Benjamin  H.  Bristow  and  Mr,  WiUiam  S,  Opdyke  for  th« 
defendants  in  error. 

Mb.  Justiob  Millbb,  after  stating  the  case,  delivered  the 
opinion  of  the  court. 

It  has  long  been  the  established  doctrine  of  this  court  that 
no  such  exceptions  as  those  taken  in  this  case  to  the  judgment 
of  the  court  on  the  facts  submitted  to  it  can  be  inquired  of 
here,  under  the  provisions  of  the  act  providing  for  the  mode 
and  the  effect  of  submitting  cases  triable  by  jury  to  the  court 
alone. 

There  are,  however,  one  or  two  exceptions  to  the  admission 
of  evidence  on  the  trial  which  can  be  and  have  been  assigned 
for  error.  A  still  more  important  question  is  raised  by  the 
record  outside  the  bill  of  exceptions,  which  demands  our  atten- 
tion. It  relates  to  the  jurisdiction  of  the  case  in  the  United 
States  court  as  supposed  to  be  acquired  by  the  removal  pro- 
ceedings in  the  State  court,  which  were  founded  on  the  written 
consent  of  the  bank  and  of  Winslow  and  Wilson,  who  were  the 
only  parties  to  the  suit. 

It  needs  no  citation  of  authorities  to  show  that  the  mere  uon- 
sAut  of  parties  cannot  confer  upon  a  court  of  the  United  States 
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the  jurisdic  ion  to  hear  a/id  decide  a  case.  If  this  were  once 
conceded,  the  Federal  courts  would  become  the  common  resort 
of  persons  who  have  no  right,  either  under  the  Constitution  or 
the  laws  of  the  United  States,  to  litigate  in  those  courts. 

It  is  not  necessary  for  us  to  decide  whether  a  paper  may  not 
be  drawn  up  and  signed  by  the  parties,  which  shows  on  its 
face  that  the  case,  either  by  reason  of  the  citizenship  of  the 
parties  or  the  subject-matter  of  the  litigation,  is  properly  cog- 
nizable in  a  Federal  court,  and  that  that  court  can,  on  their 
assent,  take  jurisdiction  either  by  way  of  original  proceeding 
or  by  removal  from  a  State  court. 

No  such  case  is  presented  by  the  agreement  for  removal 
found  in  this  record.  Nor  does  it  anywhere  appear  in  this 
record  that  the  parties  had  the  citizenship  or  the  alienage 
which  would  authorize  the  Federal  court  to  entertain  jurisdic- 
tion of  the  case. 

The  record,  however,  shows  that  in  October,  1874,  prior  to 
the  beginning  of  the  attachment  suit,  there  was  instituted  in 
the  Circuit  Court  of  the  United  States  a  suit  to  foreclose  a 
mortgage  in  which  Calhoun  and  Opdyke,  as  trustees,  were 
plaintiffs,  and  in  which  they  procured  the  appointment  of  a 
receiver,  who  held  possession  of  the  railroad  under  the  order 
of  that  court  at  the  time  the  writ  of  attachment  was  levied. 
It  is  further  shown  that  they  made  application  to  the  court  sit- 
ting in  chancery  to  enjoin  the  bank  from  proceeding  in  the 
State  court  with  its  attachment.  No  disposition  seems  to 
have  been  made  of  this  application,  and  it  is  a  reasonable  in- 
ference that  the  removal  of  the  attachment  suit  from  the  State 
court  into  the  court  which  had  possession  by  its  officer  of  the 
property  attached  was  made  to  avoid  the  conflict  which  might 
have  arisen  if  the  cases  had  proceeded  to  final  judgment  in 
courts  of  different  jurisdictions. 

We  think  this  was  not  only  permissible,  but  that  it  was  the 
proper  course  to  be  pursued  in  such  case.  The  jurisdiction  of 
the  Circuit  Court  of  the  United  States  does  not  here  depend 
on  the  citizenship  of  the  parties,  but  on  the  subject-matter  of 
the  litigation.  That  was  in  the  actual  possession  of  that  court 
when  the  State  court  attempted  to  levy  its  writ  of  attachment 
on  the  property.     It  was  for  the  court  having  such  possession 
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to  determine  how  far  it  would  permit  any  other  court  to  inter- 
fere with  that  possession,  and  what  effect  it  would  give  to  the 
attempt  of  another  court  to  seize  the  property  so  under  its 
control.  A  court  of  equity  may  pimish  for  a  contempt  of  its 
authority  persons  who  bring  suits  against  corporations  whose 
property  is  in  the  hands  of  its  receiver,  and  it  is  the  constant 
practice  to  ask  its  permission  to  institute  suits  against  him 
when  they  concern  such  property. 

The  bank  was  attempting  in  the  State  court  to  enforce  by 
judicial  sale  a  rival  and  conflicting  lien  to  that  of  Calhoon 
and  Opdyke,  who  were  proceeding  in  the  Federal  court  to 
sell  the  same  property  under  their  lien.  The  latter  court  had 
not  only  obtained  jurisdiction  of  the  question  of  lien  prior  to 
the  initiation  of  the  bank's  suit,  but  it  had  taken  possession 
of  the  property  by  its  receiver.  It  had  thus  drawn  to  itself 
the  subjecti-matter  of  the  litigation  and  the  right  to  decide 
upon  the  conflicting  claims  to  the  possession  and  control  of  the 
road. 

These  principles  are  not  new  in  this  court.  They  will  be 
found  to  be  sustained  by  Minnesota  Company  v.  St.  Paul  Com- 
pany, 2  Wall.  609 ;  Watson  v.  Jones,  18  id.  679;  Buck  v.  Col- 
bath,  8  id.  334  ;  and  Freeman  ▼.  Howe,  24  How.  460. 

In  consenting,  therefore,  to  the  voluntary  transfer  of  the  liti- 
gation from  the  State  court  into  the  Federal  court,  the  par- 
ties did  no  more  than  what  they  could  have  been  compelled  to 
do  by  the  injunction  of  the  latter,  and  what  would  have  been 
done  by  such  compulsory  order  if  they  had  not  submitted  to  it 
by  agreement.  We  do  not  think  that  there  was  error  in  the 
court  entertaining  jurisdiction  of  the  plea  of  interpleader  of 
Calhoun  and  Opdyke.     Wistvall  v.  Sampson^  14  How.  52. 

In  the  progress  of  the  trial  the  interveners  offered  in  evi- 
dence a  deed  of  trust  made  by  Winslow  and  Wilson  on  the 
fourth  day  of  January,  1876,  conveying  the  railroad  in  ques- 
tion to  Calhoun  and  Opdyke.  Exception  was  taken  to  the  ad- 
mission of  this  deed  because  the  certificate  of  acknowledgment 
did  not  state  that  the  grantors  were  personally  known  to  the 
officer  taking  it,  and  because  the  deed  did  not  tend  to  prove 
the  issue  made. 

As  one  of  the  certificates  does  state  that  Wilaon  and  Ui 
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wife  were  personally  known  to  the  officer,  the  objection  to  its 
admisnbilitp  as  to  these  grantors  was  clearly  unfounded  in 
fact.  The  effect  of  the  deed  was  for  the  court  to  consider 
afterwards. 

As  the  deed  professed  to  convey  the  property  in  controversy 
by  the  parties  against  whom  the  attachment  ran,  two  months 
before  the  writ  was  issued,  it  is  impossible  to  hold  it  to  be 
irrelevant  to  an  issue  as  to  the  ownership  of  the  property  at 
the  date  of  the  levy  of  the  writ. 

Similar  objections  were  made  to  a  deed  made  by  the  same 
grantors  to  the  St.  Louis  and  Southeastern  Railway  Company, 
of  the  fifth  day  of  January,  1876,  to  which  the  same  answers 
apply. 

What  effect  should  be  given  to  the  fact  that  these  deeds 
were  not  recorded  until  after  the  levy  of  the  bank's  attach- 
ment we  need  not  inquire,  for  that  proposition  does  not  go  to 
their  admissibility  in  evidence,  and  its  decision  depends  upon 
other  matters,  both  of  law  and  evidence,  as  to  which  no  ques*' 
tion  is  raised  by  this  record. 

These  are  all  the  assignments  of  error  requiring  notice  at 

oar  hands,  and  in  these  we  find  none. 

Judgment  affirmed. 


Rogers  9.  Palbosb. 

1.  A.,  M  attorney  for  B.,  procured  a  judgment  by  default  in  favor  of  the  latter 

againit  C.,  of  whose  insolvency  and  intent  to  commit  a  fraud  on  the  bank- 
rupt law  he  had  knowledge.  Heid,  that  that  knowledge  was  imputable 
to  B. 

2.  C.  having,  with  intent  to  give  a  preference  to  B.,  contributed  to  the  rendition 

of  the  Judgment  at  an  earlier  day  than  without  his  aid  it  could  have  been 
rendered,  an  execution  was  sued  out  and  levied  upon  his  goods/  H^ld, 
that  he  thereby  procured  them  to  be  taken  on  legal  process  within  the 
meaning  of  the  thirty-fifth  section  of  the  Bankrupt  Law  of  March  2,  1867 
(14  Stat.  634),  as  modified  by  the  act  of  June  22, 1874.  18  Stat.,  part  8^ 
pp.  180.  181. 

Appeal  from  the  Circuit  Court  of  the  United  States  fof 
the  District  of  Minnesota. 

The  facts  are  stated  in  the  opinion  of  the  court 
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Mr.  Bdward  Q.  Roger%  for  the  appellant. 

Mr.  Enoch  Ihtten  and  Mr.  Oushman  K.  DavU^  wntrm. 

Mb.  Jubticb  Miller  delivered  the  opinion  of  the  court. 

The  complainant  is  assignee  in  bankruptcy  of  Andrew  Palmer, 
Jr.,  sou  of  the  appellee. 

The  father  having  procured  a  judgment  against  his  son  in 
the  District  Court  of  Freeborn  County,  Minnesota,  for  the  sum 
of  $8,438,  caused  execution  to  be  issued  thereon  and  levied  upon 
the  stock  of  goods  of  the  defendant,  who  was  a  merchant  in 
business  in  the  town  of  Albert  Lea,  in  that  county. 

Within  a  few  days  thereafter,  proceedings  in  bankruptcy 
were  instituted  against  the  son,  and  he  was  duly  declared  a 
bankrupt.  His  assignee  brought  this  suit  in  chancery  for  the 
purpose  of  having  the  levy  declared  void  as  a  fraud  upon  the 
Bankrupt  Act,  and  the  goods,  or  their  proceeds,  subjected  to 
administration  in  the  bankruptcy  proceeding.  After  answer, 
considerable  testimony  was  taken.  The  Circuit  Court  dis- 
missed the  bill,  and  he  appealed. 

The  bankrupt  was  indebted  to  his  father  on  three  promissory 
notes  of  several  years'  standing,  and  long  overdue,  on  which 
interest  had  been  paid  with  tolerable  regularity  until  a  year 
before  the  bankruptcy.  About  that  time,  the  father,  a  resi- 
dent of  Wisconsin,  visited  the  son,  who  lived  in  Minnesota,  and 
received  a  mortgage  on  some  land,  but  not  sufficient  in  value 
to  secure  the  debt.  In  July,  1875,  he  again  visited  his  son  in 
Albert  Lea,  and  not  long  afterwards  sent  the  notes  for  col- 
lection to  Lovely  &  Parker,  attorneys  of  that  place,  who  com- 
menced suit  by  the  issue  of  a  summons  Oct.  28,  1875,  which 
was  served  the  same  day.  An  affidavit  was  made,  November  5, 
in  the  case  by  Parker,  one  of  the  attorneys,  on  which  an  at- 
tachment was  issued  and  levied  on  the  entire  stock  of  the 
defendant's  goods.  In  this  affidavit  Parker  stated,  without 
qualification,  that  the  defendant  was  about  to  dispose  of  his 
property  with  intent  to  delay  and  defraud  his  creditors. 

By  the  course  of  procedure  in  the  courts  of  Minnesota,  the 
plaintiff  in  that  suit  was  entitled  to  judgment  on  the  13th  of 
the  month,  if  no  plea  or  answer  was  interposed ;  and  none  was 
filed  by  the  defendant. 
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Two  days  before  this  time,  however,  other  creditors  of 
Palmer,  hearing  of  the  condition  of  affairs,  came  to  look  after 
their  interests  and  to  prevent  this  judgment.  Before  they 
could  initiate  proceedings  in  bankruptcy  they  filed  a  bill  in 
equity  in  the  State  court,  and  procured  an  order  enjoining  the 
plaintiff  and  his  attornej^s  from  taking  their  default  and  judg- 
ment, on  the  ground  that  the  proceeding  was  fraudulent  and 
collusive  between  father  and  son.  This  injunction  was  issued 
on  the  12th ;  but  on  the  13th,  the  first  day  on  which  a  judg- 
ment by  default  could  have  been  entered  in  the  action  at 
law,  it  was  dissolved  on  the  affidavit  of  Andrew  Palmer,  Jr., 
drawn  up  by  one  of  the  attorneys  for  nis  father,  denying  all 
the  allegations  of  the  bill,  and  stating  that  his  father's  debt 
was  a  just  and  true  one,  and  was  due  and  wholly  unpaid  to 
the  amount  stated  in  the  complaint.  Judgment  was  rendered 
immediately,  and  on  the  same  day  an  execution  was  levied  on 
the  defendant's  stock  of  goods. 

In  a  very  few  days  thereafter  the  debtor  Palmer  was  duly 
declared  a  bankrupt.  By  agreement  the  goods  were  sold,  and 
the  money  derived  therefrom  deposited  in  the  bankrupt  court, 
subject  to  the  final  decree  in  this  suit,  as  they  would  have  been 
if  they  had  not  been  sold. 

There  is  no  question  that  at  the  commencement  of  the 
action  by  the  father  the  son  was  insolvent. 

There  are  many  circumstances  besides  the  affidavit  made  by 
the  son  to  show  that  he  and  his  father  had  a  perfect  under- 
standing  in  regard  to  that  suit.  Among  these  are  the  visit  of 
the  father  only  a  few  months  before  it  was  commenced ;  the 
absence  of  any  special  reason  for  suing  at  that  time  after  eight 
years'  delay,  and  the  giving  shortly  after  of  security  by  mort- 
gage for  the  debt,  though  insufficient ;  the  sending  of  the  notes 
for  suit  to  the  attorneys  who  had  been  usually  employed  by 
the  son  ;  the  son's  moving,  as  soon  as  the  goods  were  attached, 
his  books  and  papers  into  the  office  of  these  attorneys,  and  his 
seeming  full  consultation  with  them  throughout  the  whole 
proceeding. 

When  we  come  to  add  to  these  the  voluntary  affidavit  of 
the  defendant,  on  which  alone  the  injunction  was  dissolved, 
and  the  father  enabled  to  recover  judgment,  under  which  an 
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execution  was  issued  and  a  lien  secured  on  all  the  defendant's 
goods,  we  are  satisfied  that  the  son  actively  aided  in  securing 
this  seizure  of  them,  with  a  design  to  prevent  the  equal  dis- 
tribution of  them  among  his  creditors  under  the  proceedings 
in  bankruptcy,  which  he  knew  would  be  commenced  in  a  few 
days. 

Several  of  these  creditors  were  present  when  the  injunction 
was  dissolved  and  the  judgment  rendered.  The  injunction,  as 
the  attorneys  and  the  debtor  Palmer  knew,  was  obtained  to 
restrain  the  prosecution  of  the  action  until  they  could  apply 
to  the  court  in  bankruptcy.  To  delay  the  rendition  of  the 
judgment  until  the  application  could  be  made  would  be  fata) 
to  the  preference  of  the  father's  debt;  for  by  the  bankrupt 
law  the  attachment  was  dissolved  when  the  son  was  adjudged 
a  bankrupt,  and  unless  execution  could  be  levied  before  that 
time  the  goods  would  pass  to  the  assignee,  relieved  of  any  claim 
under  the  judgment. 

Whether,  therefore,  the  father  should  be  paid  in  full  to  the 
exclusion  of  other  creditors  or  not  depended  on  the  dissolution 
of  that  injunction,  and  that  was  obtained  solely  on  the  volun- 
tary affidavit  of  the  insolvent  son. 

We  are  satisfied  that  he  procured  this  preference  and  this 
taking  of  his  goods  on  execution  with  a  purpose  of  defeating 
the  operation  of  the  bankrupt  law,  within  the  meaning  of  the 
act  on  that  subject.     Sect.  35  of  Bankrupt  Act. 

But,  in  order  that  the  assignee  shall  recover  the  value  of  the 
goods  seized  on  execution,  it  is  not  alone  sufficient  that  the 
bankrupt  should  have  aided  in  procuring  the  seizure.  It  is 
also  necessary  that  the  creditor  should  have  had  reasonable 
cause  to  believe  that  the  debtor  was  insolvent  and  should  have 
known  that  a  fraud  on  the  Bankrupt  Act  was  intended. 

We  think  this  is  the  result  of  sects.  85  and  89  of  the  original 
bankrupt  law,  as  amended  by  the  act  of  June  22,  1874,  which 
changed  the  original  act  in  important  particulars,  and  which, 
so  far  as  it  may  conflict  with  that  act,  or  the  revision,  must  be 
held  to  control  them  both.     18  Stat,  part  8,  pp.  180,  181. 

This  latter  statute  carefully  introduces  the  word  knoto  in- 
stead of  reasonable  ground  to  believe^  in  regard  to  the  purpose 
to  commit  a  fraud  on  the  act. 
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We  have  little  difficulty  in  coming  to  the  conclusion  that 
the  elder  Palmer  had  reason  to  believe  that  his  son  was  in- 
solvent at  the  time  judgment  against  him  was  taken  and  the 
execution  levied.  We  have  already  given  the  reasons  for  this, 
to  which  may  be  added  that  his  son  swears  that  he  wrote  to 
his  father,  pending  negotiation  with  his  other  creditors  and 
before  the  judgment  was  taken,  asking  him  to  consent,  with 
the  other  creditors,  to  accept  a  compromise  of  fifty  per  cent 
for  his  debts. 

It  is  a  little  more  difficult  to  say  that  the  father  knew  that 
the  goods  were  seized  with  intent  to  defraud  the  bankrupt 
law.  Possibly  at  the  moment  of  the  seizure  he  did  not  know 
personally  all  that  his  attorneys  and  his  son  had  done,  nor  all 
that  they  knew.  It  may  be  that  he  supposed  his  suit  would 
proceed  in  regular  order,  without  the  aid  of  his  son  or  any  act 
on  the  part  of  his  attorneys  intended  to  evade  the  bankrupt 
law.  He  may  not  have  known  personally  that  other  creditors 
were  on  the  ground  contesting  his  right  to  a  judgment,  and 
still  others  on  the  way  to  institute  bankruptcy  proceedings, 
which,  if  done  before  the  goods  were  seized  under  his  execu- 
tion, would  defeat  his  purpose  of  securing  a  prior  lien. 

But  this  cannot  be  said  of  the  attorneys  who  represented 
him.  One  of  them  had,  only  a  few  days  before,  made  oath 
that  the  son  was  about  to  dispose  of  his  property  to  delay 
and  defraud  his  creditors.  This,  if  true,  was  certainly  a  fraud 
on  the  bankrupt  law.  Instead  of  instituting  a  proceeding  in 
bankruptcy,  this  attorney  swore  out  an  attachment  in  favor 
of  his  client,  which  would  be  a  fraud  on  the  bankrupt  law, 
by  preventing  the  equal  distribution  of  this  debtor's  property 
among  his  creditors. 

These  attorneys  also  procured  the  debtor  to  make  the  affi- 
davit in  the  injunction  suit,  with  the  perfect  knowledge  that, 
if  they  thereby  succeeded  in  dissolving  it,  their  client  would 
seize  the  goods,  and  make  his  debt  in  preference  to  all  other 
creditors,  though  they  knew  that  other  creditors  were  on  their 
way  to  St.  Paul  to  initiate  bankruptcy  proceedings.  They, 
therefore,  knew  and  intended  that  their  action  in  behalf  of 
fh^iT  client  would  work  a  fraud  upon  the  bankrupt  law. 

Is  this  knowledge  imputable  to  the  appellee  in  this  case? 
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In  Hoover  v.  Wat  (91  U.  S.  308),  a  creditor  had  procured  a 
confession  of  judgment  and  a  levy  on  property  of  bis  debtor, 
who  was  declared  a  bankrupt  within  four  months  thereafter. 

The  creditor  had  sent  his  note  to  a  collection  agency  in 
Philadelphia,  which  forwarded  it  to  their  corresponding  attor- 
ney in  Nebraska,  where  the  judgment  was  taken.  The  cred- 
itor knew  nothing  of  what  was  done  until  the  money  was 
made  by  sale  of  the  goods,  and  had  given  no  direction  as  to 
the  mode  of  proceeding,  and  held  no  communication  with  his 
attorney.  This  court  held  that  the  attorney  was  the  agent  in 
the  transaction  of  the  collecting  agency  and  not  of  the  creditor, 
and  that  he  could  not  be  held  to  know  what  the  attorney 
knew  in  regard  to  the  insolvency  of  the  debtor,  and  other 
matters  in  the  case.  Three  of  the  judges  dissented  from  this 
view.  But  an  examination  of  the  opinion  will  show  that  all 
were  agreed  that  if  the  creditor  had  sent  the  note  directly 
to  the  attorney,  the  latter  would  then  have  been  the  agent  of 
the  creditor,  whose  acts  and  whose  knowledge,  obtained  in  the 
course  of  the  employment,  would  have  been  the  acts  and  the 
knowledge  of  his  principal.  And  such,  we  think,  is  the  true 
rule  of  law. 

That  the  attorneys  of  the  elder  Palmer  and  the  son  were 
aware  of  the  insolvent  condition  of  the  latter,  and  were  co- 
operating to  have  his  property  seized  on  execution  before  the 
bankrupt  law  could  be  enforced,  and  with  intent  to  defeat  its 
operation  on  the  son's  property,  we  think  is  quite  clear.  And 
this  we  understand  to  be  a  fraud  upon  the  bankrupt  law, 
where  the  debtor  contributes  actively  to  that  end.  Wilson  v 
Oity  Bank,  17  Wall.  478  ;  LiUle  v.  Alexander,  21  id.  500. 

The  result  of  these  considerations  is  that  the  decree  of  the 
Circuit  Court  must  be  reversed,  and  a  decree  rendered  for 
the^  complainant,  in  conformity  to  this  opinion ,  and  it  is 

So  ordered^ 
Mb.  Justiob  Fibld  dissented. 
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FiNOH  V.  Unitied  States. 

While  tlie  act  of  July  28, 1868  (15  Stat.  126),  was  in  force,  A.,  the  owner  of  two 
diatilleries,  applied  to  the  CommiBsioner  of  Internal  Rerenue  for  Tice  meters 
for  them,  and  deposited  the  price  with  the  collector  of  the  proper  district  to 
be  paid  to  the  manufactorer.  The  latter  deUrered  them  and  receired  the 
money.  In  one  distillery  the  meters  were  not  used,  and  in  the  other  they 
nerer  worked  properly.  A.  sued  the  United  States  for  the  money  so  paid. 
HM,  that  he  was  not  entitled  to  reoorer. 


AvFSAL  from  the  Court  of  CI 

The  facts  are  stated  in  the  opinion  of  the  oonrt. 

Mr.  Nathaniel  WiUan  and  -Mr.  Lewu  Abraham  for  the  ap- 
pellants. 

The  Solicitor' Q-eneral  for  the  United  States. 

Mb.  Justice  Swaynb  delivered  the  opinion  of  the  conrt. 

This  is  an  appeal  from  the  Conrt  of  Claims.  The  case  ih 
spread  over  a  large  surface  in  the  record,  but  a  very  condensed 
statement  of  the  facts  will  be  sufficient  for  the  purposes  of  this 
opinion. 

In  the  years  1868  and  1869  the  appellants  were  distillers, 
and  had  two  distilleries  in  Pittsburgh,  Pa.  The  distilleries 
were  designated  as  1  and  4.  In  October,  1868,  the  appellants 
made  application,  in  due  form,  to  the  Commissioner  of  Internal 
Revenue  for  Tice  meters  for  distillery  No.  1,  and  at  the  same 
time  deposited  with  the  collector  of  the  district  in  which  the 
distilleries  were  situated  the  sum  of  92,050,  the  price  of  the 
meters,  to  be  paid  over  to  the  manufacturer  when  the  meters 
were  delivered  to  them.  The  meters  were  delivered,  and  the 
money  was  paid  accordingly. 

These  meters  were  never  used,  the  distillery  having  ceased 
to  run  long  before  any  one  went  to  make  the  attachment  neces- 
sary to  utilize  them. 

In  March,  1869,  the  appellants  made  a  like  application  for 
such  meters  for  distillery  No.  4,  and  deposited  with  the  col- 
lector 92,100  to  pay  for  them.  They  were  delivered  to  the 
distillers  in  July,  1869,  and  the  92,100  was  thereupon  paid  to 
the  manufacturer.     These  meters  never  worked  properly. 
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There  is  no  proof  tliat  they  were  tested  before  they  were 
shipped  from  the  manufactory,  nor  that  any  officer  of  the  In- 
ternal Revenue  Bureau  was  detailed  to  attach  them,  or  to  test 
them  after  their  attachment,  or  that  their  indications  were 
ever  in  any  wise  regarded  by  the  storekeeper  in  making  his 
daily  reports,  or  by  the  assessor  in  making  his  monthly  compu- 
tation  of  the  products  of  the  distilleries. 

By  the  act  of  July  20,  1868,  c.  186  (15  Stat.  126),  the  com- 
mission^r,  for  the  prevention  and  detection  of  fraud  by  distil- 
lers of  spirits,  was  ^^  authorized  to  adopt  and  prescribe  for  use 
such  hydrometers,  saccharometers,  weighing  and  gauging  In- 
struments, or  other  means  for  ascertaining  the  quantity,  gray- 
ity,  and  producing  capacity  of  any  mash,  wort,  or  beer  used,  oi 
to  be  used,  in  the  production  of  spirits,  and  the  strength  and 
quantity  of  spirits  subject  to  tax:,"  as  he  might  deem  proper. 

Under  these  provisions,  orders,  regulations,  and  instructions, 
covering  the  subject  of  the  meters  in  every  aspect,  were  issued 
by  the  commissioner.  They  compelled  the  distillers  to  bay 
and  pay  for  Tice  meters,  as  was  done  in  the  case  in  hand,  and 
left  them  no  choice  to  do  otherwise.  One  of  those  regulations 
was  as  follows :  ^^  Under  the  provisions  of  the  law  the  distiller 
is  required  to  furnish  and  attach  meters  at  his  own  expense, 
and  also  to  furnish  all  pipes,  materials,  labor,  and  facilities 
necessary  to  complete  such  attachment.  The  first  duty  of  a 
distiller  is,  of  course,  to  procure  a  meter.  The  manufacturer 
18  not  required  to  furnish  the  meters  on  credit,  and  ought  not 
to  be  expected  to  do  so.  When  he  ships  a  meter  to  a  distiller 
in  accordance  with  the  application,  the  manufacturer  is  enti 
tied  to  the  pay  for  it.  The  law  does  not  require  the  manu- 
facturer to  attach  it,  but,  on  the  contraiy,  requires  the  distiller 
to  attach  at  his  own  expense." 

Another  specified  that  '*'  the  expenses  and  transportation  and 
attachment  of  meters,  and  of  changes  required  to  be  made  in 
the  distillery,  are  to  be  paid  by  the  distiller,"  and  '^  distillers 
must  furnish  all  lumber  and  other  materials  necessary  for  the 
attachment  of  the  meter,  and  such  workmen  and  assistants  us 
may  be  required."  By  a  circular  of  June  8,  1871,  the  com- 
missioner announced  substantially  that  the  meters  were  a  fail- 
ure, and  from  that  time  they  ceased  to  be  used. 
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By  the  act  of  June  6,  1872,  sect.  12,  c.  315  (17  Stat.  239), 
all  the  provisions  of  the  act  of  1868  touching  meters  were 
repealed,  and  the  use  of  meters  was  thereupon  abandoned  by 
law.  Upon  the  passage  of  this  act  the  commissioner  issued  a 
circular  advising  distillers  that  ^^  all  meters  attached  to  distil- 
leries may  be  detached,*'  and  ^^  that  the  meters  being  the 
property  of  the  distillers,  they  will  be  permitted  to  dispose  of 
them  as  they  may  desire." 

By  this  suit  the  appellants  seek  to  recover  from  the  United 
States  the  aggregate  of  the  92,050  and  f  2,100  paid  by  them 
for  the  Tice  meters  as  before  mentioned. 

The  appellants  insist  that  there  was  an  implied  warranty  b^ 
the  United  States  that  the  meters  they  thus  bought  would  be 
effectual  for  the  purposes  they  were  designed  to  accomplish, 
and  that  there  being  a  clear  breach  of  this  warranty,  the 
United  States  are  liable  accordingly. 

To  this  there  are  two  answers  :  — 

1.  The  meters  were  solely  for  the  benefit  of  the  United 
States.  The  appellants  had  no  interest  in  their  working  well. 
If  they  had  any  interest  in  the  result,  it  was  in  the  other 
direction. 

The  sole  object  of  the  meters  was  to  prevent  or  expose 
frauds  by  the  distillers.  If  the  meters  were  effectual  for  these 
purposes,  so  much  the  better  for  the  government.  If  they 
were  a  failure,  so  much  the  worse.  If  the  distillers  were  hon- 
est, the  success  of  the  meters  was  to  them  wholly  immaterial. 
If  dishonest,  the  failure  would  have  helped  to  make  their 
frauds  lucrative,  while  efficiency  might  have  cut  off  their 
fraudulent  profits  and  subjected  them  to  exposure  and  punish- 
ment. The  distillers  did  not  pay  out  a  dollar  more  because 
the  meters  were  a  failure,  nor  would  they  have  paid  a  dollar 
less  if  the  tests  thus  provided  had  fully  answered  the  expecta- 
tions of  the  government. 

In  either  event  the  pecuniary  result  to  the  distillers,  if  honest 
in  their  business,  must  have  been  exactly  the  same. 

The  essence  of  their  complaint  is  that  the  government  found 
the  means  lawfully  provided  to  detect  their  fmuds,  if  they 
committed  •  any,  unavailing,  and  therefore  used  none.  Their 
argument  implies  that,  if  those  means  had  been  effectual  and 
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had  been  used,  they  would  have  been  satisfied,  and  their  claim 
could  not  have  arisen. 

Both  the  proposition  and  the  argument  seem  to  us  to  involve 
a  palpable  solecism.  There  is  nothing  in  the  facts  of  which 
any  contract  relation,  express  or  implied,  between  them  and 
the. government,  can  be  predicated. 

2.  Regulations  established  pursuant  to  law  made  it  obliga- 
tory upon  the  distillers  to  procure  the  meters,  if  they  continued 
to  carry  on  the  business.  They  were  required  to  buy  and  pay, 
and  did  so.  The  government  neither  paid  nor  agreed  to  pay 
anything.  The  purchase  of  the  meters  was  an  incident  and 
burden  of  the  business.  The  right  to  engage  in  the  business 
was  not  unqualified.  It  could  only  be  done  when  authorized 
by  the  government,  in  the  mode  prescribed.  No  one  was  com- 
pelled to  procure  that  authorization,  but  whoever  elected  to  do 
so  took  it  necessarily  cum  onere^  and  hence  has  no  right  to  com- 
plain of  any  condition  imposed  and  assented  to,  or  of  anything 
resulting  from  it.  Certainly  no  consequence  such  as  that  here 
in  question  can  constitute  a  cause  of  action  against  the  United 
States,  any  more  than  would  any  other  expenditure  or  any 
other  loss  arising  from  the  business. 

Nor  can  there  be  any  valid  demand  against  the  United 
States  upon  the  ground  of  money  paid  and  expended  for  their 
benefit.  The  meters  were  bought  and  paid  for  by  the  appel- 
lants. They  chose  to  give  the  order  and  pay  the  money  rather 
than  give  up  the  business.  The  meters  were  delivered  to  them 
by  the  manufacturer.  They  owned  them,  and  still  own  them. 
The  United  States  never  asserted  any  claim  to  them.  After 
cheir  use  was  finally  dispensed  witli  by  the  government,  the  dis- 
tillers had  the  right,  as  they  still  have,  to  dispose  of  them 
according  to  their  discretion.  Upon  the  passage  of  the  act  of 
1872  a  circular  from  the  commissioner  notified  them  aocord- 

Nor  is  there  any  foundation  for  a  claim  against  the  United 
States  for  monev  had  and  received.  It  is  true,  their  officer 
received  the  price  of  the  meters  from  the  appellants ;  but  it  was 
for  the  manufacturer,  and  not  for  the  government,  and  it  was 
paid  over,  accordingly,  upon  the  delivery  of  the  meters.  The 
officer  was  a  mere  conduit  for  passing  the  money  from  one 
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party  to  the  other.  The  i-egulatiou  which  prescribed  the  ar- 
rangement was  intended  to  secure  certainty  and  promptitude 
of  payment  to  the  manufacturer,  and  corresponding  prompti- 
tude on  his  part  in  the  delivery  of  the  meters  when  ordered. 

Not  a  dollar  of  the  funds  in  question  is,  or  ever  was,  in  the 
national  treasury. 

We  concur  in  the  views  expressed  by  the  Court  of  Claims. 

Judgment  affirfnsd. 


Railboad  Compaky  v.  County  of  Hamblen. 

Where,  under  a  decree  to  enforce  a  statntory  lien  retained  by  the  State  npoo 
the  profu-rty,  real  and  personal,  stock,  and  franchises  of  a  railroad  company, 
the  property  and  franchises  were  sold,  —  Held,  that  the  property  was  there* 
after  subject  to  taxation  under  the  laws  of  the  State,  as  immunity  therefrom, 
if  possessed  by  the  company,  did  not  pass  to  the  purchaser. 

Ebbob  to  the  Supreme  Court  of  the  State  of  Tennessee. 

This  was  an  action  brought  by  the  East  Tennessee,  Vir- 
ginia, and  Georgia  Railroad  Company,  against  the  County  of 
Hamblen,  Tennessee.  The  question  at  issue  was  as  to  the  lia- 
bility of  the  company  to  pay  taxes  on  the  assessed  value  of 
that  portion  of  its  road  which  lies  in  that  county. 

The  Cincinnati,  Cumberland  Gap,  and  Charleston  Railroad 
Company  was  chartered  by  an  act  of  the  General  Assembly  of 
Tennessee,  approved  Nov.  18, 1853,  the  eighth  section  of  which 
provides,  ''  That  said  company  shall  be,  and  they  are  hereby, 
vested  with  all  the  rights,  powers,  and  privileges,  and  subject 
to  all  the  restrictions  and  liabilities,  of  the  Nashville  and  Levis- 
ville  Railroad  Company,  except  where  otherwise  provided  for 
in  this  charter." 

A  charter  was  granted  to  the  latter  company  Feb.  9,  1840, 
the  fortieth  section  of  which  provides, — 

^  That  the  capital  stock  in  said  company,  the  dividends  thereon, 
and  the  roads  and  fixtures,  depots,  workshops,  warehouses,  and  ve- 
hicles of  transportation  belonging  to  the  company,  shnll  be  for  ever 
exempt  from  the  taxation  in  each  and  every  of  the  said  States  of 
Tennessee  and  Kentucky,  an<l  it  shall  not  be  lawful  ibr  either  of 
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the  fraid  States,  or  any  corporation  or  municipal  police,  or  other  aa- 
thority  thereof  or  of  any  town,  city,  county,  or  district  thereof,  to 
impose  any  tax  on  such  slock  or  dividends,  property  or  estate: 
Provided^  the  stock  or  dividends,  when  the  said  dividends  shall 
exceed  the  legal  interest  of  the  State,  may  be  subject  to  taxation 
by  the  State  in  common  with  and  at  the  same  rate  as  money  at  in- 
terest or  interest  thereon,  and  when  the  State  shall  impose  a  tax  on 
the  dividends  declared  in  favor  of  the  stockholders  of  the  com- 
pany, the  tax  shall  extend  only  to  such  proportion  of  the  said  divi- 
dends and  capital  stock  as  the  part  of  the  road  in  that  State  shall 
bear  to  the  whole  road,  from  the  profits  of  which  the  said  dividends 
have  arisen,  which  tax,  when  imposed,  shall  be  retained  by  the  oom- 
pany  out  of  the  dividends  and  paid  to  the  State ;  but  no  tax  shall 
be  imposed  so  as  to  reduce  the  part  of  the  dividends  to  be  received 
by  the  stockholders  below  the  legal  interest  of  the  State.^ 

The  company  first  named  borrowed  from  the  State  her 
coupon  bonds.  To  secure  their  payment,  the  General  Im- 
provement Act  of  1852,  and  the  acts  amendatory  thereof, 
which  authorized  the  loan,  retained  a  lien  therefor  upon  the 
property,  real  and  personal,  stock,  and  franchises  of  the  com- 
pany. The  latter  failing  to  pay  the  interest,  a  law  was  passed 
conferring  upon  the  Chancery  Court  of  Nashville  jurisdiction 
of  all  questions  arising  upon  loans  made  under  those  acts  to 
the  various  railroad  companies.  The  State  filed  her  bill  July 
21,  1871,  in  that  court  to  enforce  her  lien,  and  secure  the 
payment  of  the  bonds  so  advanced  to  the  company.  A  decree 
was  passed  for  the  sale  of  the  property,  which  is  set  out  in 
the  opinion  of  this  court.  McGhee,  the  purchaser  under  the 
decree,  conveyed  the  property  to  the  East  Tennessee,  Viiginia, 
and  Georgia  Railroad  Company. 

The  Circuit  Court  for  the  county  of  Hamblen  held  that 
the  company  was  subject  to  the  tax,  and  entered  judgment  ac- 
cordingly, upon  the  affirmance  of  which  by  the  Sapieme 
Court  the  case  was  removed  here. 

Mr.  Q-eorge  Brown  for  the  plaintiff  in  error. 
Mr.  William  Y.  C.  Humes^  contra. 

Mb.  Chief  Justiob  Waits  delivered  the  opinion  of  the 
court. 

This  case  is,  we  think,  governed  by  that  of   Morgan  t. 
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LouUianOj  93  U.  S.  217.  We  there  held  that  immunity  from 
taxation  was  not  such  a  franchise  of  a  railroad  corporation  as 
would  pass  by  a  sale  under  a  mortgage  ^^  on  the  property  and 
franchises  of  the  company,"  and  that  the  term  *'  franchises '' 
was  not  synonymous  with  "rights,  privileges,  and  franchises," 
"rights,  powers,  and  privileges,"  and  the  like.  The  Cincin- 
nati, Cumberland  Gap,  and  Charleston  Railroad  Company  was 
by  its  charter  invested  "  with  all  the  rights,  powers,  and 
privileges"  of  the  Nashville  and  Louisville  Railroad  Company; 
but  the  statutory  lien  retained  by  the  State  as  security  fur 
its  advances  covered  only  "  the  property,  real  and  personal, 
stock,  and  franchises  "  of  the  Cincinnati,-  Cumberland  Gap,  and 
Charleston  Company.  The  decree  of  the  Chancery  Court  of 
Nashville  provided  that  if  the  railroad  company  itself,  or  some 
one  or  more  of  its  stockholders,  should  not  purchase  ''  the  said 
railroad  and  all  the  property,  real,  personal,  and  mixed,  and 
the  franchises  and  privileges  of  said  railroad  company,  for 
$700,000,  payable  in  the  bonds  of  the  State  of  Tennessee,  with 
the  coupons  attached  of  and  after  Jan.  1,  1871,"  or  sell  "  the 
same  to  other  paiiiies  .  .  .  under  the  conditions,  liabilities,  and 
restrictions  as  aforesaid,  which  are  fully  set  forth  in  said  .  .  . 
decree,"  then  the  commissioners  of  the  State  might  sell  '*  all 
the  property  and  franchises  of  the  .  .  .  company  to  the  best 
advantage,  either  at  public  or  private  sale."  Neither  the  com- 
pany nor  its  stockholders  bought  under  this  decree  ;  but  C.  M. 
McGhee,  for  himself  and « his  associates,  proposed  to  the  com- 
missioners to  pay  for  the  road  $300,000  in  bonds  of  the  State, 
with  January,  1871,  coupons  attached ;  and  in  his  proposal  he 
said,  ^^  I  expect  a  full  and  perfect  title  to  the  road,  including 
the  State's  interest,  franchises,  and  privileges."  This  proposi- 
tion was  accepted  by  the  commissioners,  and  the  sale,  reported 
to  the  court,  was  confirmed  by  decree  in  the  following  words  : 
"...  which  report  being  seen,  heard,  and  fully  undei'stood  by 
the  court,  and  not  excepted  to,  is  in  all  things  confirmed ;  and 
it  appearing  to  the  satisfaction  of  the  court  that  the  sales  of  the 
Knoxville  and  Kentucky  and  the  Cincinnati,  Cumberland  Gap, 
and  Charleston  Railroad,  with  their  property  and  franchises, 
have  been  made  by  the  commissioners  in  conformity  with  the 
previous  decrees,  it  is  therefore  ordered,  adjudged,  and  decreed 
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that  these  said  sales  be  confirmed,  and  that  the  oommissionen 
retain  the  bonds  and  collect  the  residue  of  the  purchase-money 
as  the  same  falls  due,  and,  when  the  same  is  fully  paid^  make 
title  to  the  purchasers  according  to  the  terms  of  the  contract 
and  former  decrees  of  this  court.  It  is  further  ordered  and 
decreed  by  the  court  that  the  purchasers  be  at  once  pat  in 
possession  of  these  roads,  severally  bought  by  them,  with  all 
the  property,  franchises,  and  effects  so  bought  by  them  as 
aforesaid,  and  for  this  purpose,  if  necessary,  the  derk  uxi 
master  is  hereby  ordered  and  directed,  upon  the  application  ol 
either  of  said  purchasers,  to  issue  a  writ  of  possession,  or  writs 
of  possession,  directed  to  the  sheriff  of  the  seyeml  counties 
in  this  State  through  which  the  roads  may  run,  or  in  whidi 
any  part  thereof,  or  of  the  property  sold,  may  be,  directing 
said  sheriff  to  put  the  purchasera  in  possession  of  sach  prop- 
erty at  once,  and  make  return  of  his  action  to  this  court.  It 
is  further  ordered,  adjudged,  and  decreed  that  all  the  acte 
of  the  commissioners  in  reference  to  said  sales  be,  and  the 
same  are  hereby,  approved,  sanctioned,  and  ratified  by  the 
court." 

From  this  it  will  be  seen  that  although  McGhee  in  his 
proposal  said,  ^^  he  expected  a  full  and  perfect  title  to  the 
road,  .  .  .  franchises,  and  privileges,'*  the  court,  in  passing 
upon  the  confirmation,  treated  the  sale  as  of  the  ^^  property 
and  franchises,"  **•  in  conformity  with  the  previous  decrees,*^ 
and  directed  that,  when  the  agreed  price  was  paid  in  full,  the 
commissioners  ^^  make  title  to  the  purchasers  according  to  the 
terms  of  the  contract  and  former  decrees  of  this  court." 

In  this  way,  as  it  seems  to  us,  the  title  of  these  purchasea 
was  confined  to  the  property  and  franchises  of  the  company, 
notwithstanding  the  use  of  the  additional  word  ^'privileges** 
in  the  proposal.  The  authority  to  sell  embraced  only  **  prop- 
erty and  franchises,"  and  the  sale  recognized  by  the  court  as 
having  been  made  is  confined  within  the  same  limit.  Ao 
opportunity  was  afforded  the  company  itself  or  its  stockholders 
to  discharge  the  State  lien  or  buy  the  Staters  interest,  on  tbe 
payment  of  '11700,000  in  State  bonds.  In  that  event,  the  origi- 
nal franchises  and  privileges  of  the  company  were  to  remain 
unimpaired  or  pass  to  the  company's  vendee  ;  but  if  a  sale 
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made  by  tihe  State  authorities  to  a  third  party  under  the  statu- 
tory lien,  then  only  the  franchises  which  the  lien  coTwed  were 
to  be  transferred ;  and  those,  as  we  said  in  Morgan  v.  Louisiana 
(stipra),  were  (mly  *^  the  positive  rights  or  priTileges,  without 
the  possession  of  which  the  road  of  the  company  could  not  be 
Biieeessfdlly  worked."  The  act  of  Dec.  21,  1870,  does  not  pur- 
port to  enlarge  the  State's  interest.  It  simply  provided  a 
way  in  which  the  statutory  lien,  as  originally  retained,  could  be 
enforced  ;  and  gave  authority,  upon  a  sale  of  *'  any  of  the  fran- 
chises," to  transfer  suid  vest  in  the  purchaser  ''  all  the  rights, 
privileges,  and  immunities  appertaining  to  the  franchises  sold." 
Ab  in  this  case  only  franchises  ^^  essential  to  the  operations  of 
the  corporation,  and  without  which  its  road  and  works  would  be 
of  little  value  "  {Morgan  v.  Louisiana')^  were  sold,  the  immu- 
nity from  taxation  did  not  pass  as  an  incident. 

Onr  attention  has  been  called  to  the  case  of  the  Knoxville 
^  Ohio  Railroad  Co,  v.  Hicks^  decided  by  the  Supreme  Court 
of  Tennessee  at  its  September  Term,  1877,  but  not  yet  reported 
in  the  regnlar  series  of  reports,  as  holding  that  this  immunity 
did  pass  under  a  similar  sale.  We  do  not  so  understand  that 
case.  There  it  appears  that  the  Chancery  Court  of  Nashville, 
acting  under  the  jurisdiction  conferred  by  the  act  of  Dec.  21, 
1870,  "  distinctly  adjudged  that  not  only  the  property  of  the 
old  company,  but  all  its  rights,  franchises,  privileges,  and 
immunities,  as  defined  by  the  charter  and  laws  and  the  decree 
in  the  cause,  passed  to  and  vested  in  the  new  company."  Here, 
on  the  contrary,  the  same  court  adjudged,  under  the  authority 
of  the  same  act,  that  only  the  ^^  property  and  franchises  " 
pasaed«  The  same  difference,  therefore,  exists  between  these 
cases  tiiat  there  is  between  Humphrey  v.  Pegues  (16  Wall. 
244)  and  Morgan  v.  Louisiana^  supra.  In  Humphrey  v.  Pegues^ 
we  held  that  immunity  from  taxation  did  pass  under  a  transfer 
of  **  all  the  powers,  rights,  and  privileges  "  of  a  railroad  corpo- 
ration, but,  in  Morgan  v.  Louisiana^  that  it  did  not  by  a  trans- 
fer of  "  property  and  franchises  "  only. 

This  difiqposes  of  the  case,  and  makes  it  unnecessary  to  con- 
sider whether  the  immunity  from  taxation  which  the  Nashville 
and  Louisville  Company  had  by  its  charter  was  granted  to 
the  Cincinnati,  Cumberland  Gap,  and   Charleston  Company 


278 


Buchanan  v.  Litchfield. 


[Sup.  CU 


or  whether,  if  it  was,  this  immunity  could  be  transferred  to 

a  purchaser  at  a  sale  to  enforce  the  statutory  lien  retained 

by  the  State,  even  with  the  aid  of  the  jurisdiction  conferred 

on  the  Chancery  Court  of  Nashville  by  the  act  of  Deo.  21, 

1870. 

Judgment  affinui. 


BUOHANAK  V.  LrrCHFIBLD. 


1.  The  twelfth  section  of  the  ninth  article  of  the  Constitution  of  niinoU,  adopted 

in  1870,  declares  that  "  no  county,  city,  township,  school  district,  or  other 
municipal  corporation,  shall  be  allowed  to  become  indebted  in  any  man- 
ner, or  for  any  purpose,  to  an  amount,  including  existing  indebtedness,  in 
the  aggregate  exceeding  five  per  centum  on  the  value  of  the  taxable  pro|^ 
erty  therein,  to  be  ascertained  by  the  last  assessment  for  State  and  conntj 
taxes  previous  to  the  incurring  of  such  indebtedness."  Under  a  statute  of 
that  State,  approved  April  16, 1873,  authorizing  cities  to  construct  waters 
works,  and  for  that  purpose  to  appropriate  and  borrow  money,  and  lery  and 
collect  a  general  tax  in  the  same  manner  as  other  municipal  taxes  may  be 
levied  and  collected,  the  city  of  Litchfield,  by  her  ordinance,  authorised 
and  directed  the  issue  of  city  bonds  not  exceeding  a  .certain  amount  to 
be  used  for  borrowing  money  for  the  erection,  construction,  and  mainten- 
ance of  water- works  for  the  use  of  the  people  of  that  city.  Bonds  in  the 
form  and  amount  prescribed  were  accordingly  issued,  bearing  date  Jan.  1, 
1874.  Each  recites  that  it  "  is  issued  under  authority  of  an  act  of  the  Gen- 
eral Assembly  of  the  State  of  Illinois,  entitled  '  An  Act  authorizing  cities, 
incorporated  towns,  and  villages  to  construct  and  maintain  water-woiks,' 
approved  April  16,  1873,  and  in  pursuance  of  an  ordinance  of  the  said  dty 
of  Litchfield,  No.  184,  and  entitled  '  An  Ordinance  to  provide  for  the  issuing 
of  bonds  for  the  construction  of  the  Litchfield  water-works,'  approved 
Dec.  4,  1873."  The  said  twelfth  section  is  not  referred  to  in  the  statute  or 
the  ordinance,  nor  does  the  latter  make  mention  of  the  city's  indebtedness, 
although  at  the  time  of  the  issue  of  the  bonds  it  exceeded  the  constitutional 
limit.  A  bona  Jide  holder  of  them  brought  suit  upon  the  unpaid  coupons 
thereto  attached.     Held^  that  he  was  not  entitled  to  recover. 

2.  Inasmuch  as  neither  the  Constitution  nor  the  statute  prescribes  any  mode  by 

which  a  party  dealing  with  the  city  can  ascertain  the  amount  of  her  indeb^ 
edness,  quaere,  if  the  bonds  had  contained  recitals  which  could  be  Justly  in- 
'  terpreted  as  amounting  to  a  representation  by  her  constituted  authorities, 
that  her  indebtedness,  increased  by  the  amount  of  the  bonds,  did  not  exceed 
tlie  constitutional  limit,  would  she,  as  against  a  bona  Jide  holder  of  them,  be 
estopped  from  disputing  the  truth  of  such  representations. 
8.  The  present  case  distinguished  from  others,  wherein  it  was  lield  that  oertain 
recitals  in  the  bonds  of  a  municipal  corporation  were  conclusive  as  to  theif 
Talldity,  and  its  liability  to  pay  them. 


Oct.  1880.]  Buchanan  v.  Litchfield.  279 

4  Id  determining  whether  the  constitutional  limit  of  the  indebtedneu  of  the 
city  had  been  exceeded  hy  the  issue  of  the  bonds,  the  court  permitted  — 
there  having  been  no  separate  assessment  of  the  property  within  the  city 
for  tlie  preceding  year  made  or  required  by  law  —  the  introduction  of  the 
assessments  for  State  and  county  taxes  embracing  all  taxable  property 
within  the  county  and  tx.wnships  of  which  tlie  city  formed  a  part,  from 
which,  in  connection  with  a  map,  the  location  and  taxable  ralue  of  all  the 
property  within  the  limits  of  the  city  for  that  year  could  be  readily  ascer- 
tained. Held,  that  the  evidence,  being  the  best  which  the  law  afforded,  was 
properly  admitted. 

6.  Qaare^  Is  the  city  legally  bound  to  refund  to  the  proper  parties  the  money 
which  her  authorized  agents  or  officers  received  and  paid  into  her  treasury, 
as  the  proceeds  of  the  sale  of  the  bonds. 

Ebrob  to  the  Circuit  Court  of  the  United  States  for  the 
Southern  District  of  Illinois. 

This  was  an  action  of  assumpsit,  brought  Nov.  25,  1876,  by 
Alexander  Buchanan  against  the  City  of  Litchfield,  Illinois, 
to  recover  the  amount  of  certain  coupons  of  which  it  was 
admitted  that  he  was  the  bona  fide  holder  for  value.  The 
declaration,  besides  a  count  upon  the  coupons  themselves,  con- 
tains  the  usual  counts  for  money  lent  and  advanced,  and  for 
money  had  and  received.  The  city  defended  the  action  upon 
the  ground  that  the  bonds  were  issued  in  violation  of  the  Con- 
stitution of  the  State,  and  that  they  were  consequently  void. 
The  court  which,  by  the  stipulation  of  the  parties,  tried  the 
issue  found  for  the  defendant,  and  the  plaintiff  sued  out  this 
writ. 

The  legislature  of  Illinois  passed,  April  15,  1878,  an  act 
entitled  ^^  An  Act  authorizing  cities,  incorporated  towns,  and 
villages  to  construct  and  maintain  water-works,"  by  the  first 
section  of  which  act  it  is  provided  that  all  cities,  incorporated 
towns,  and  villages  in  the  State  be,  and  are  hereby,  authorized 
and  shall  have  power  to  provide  for  a  supply  of  water  for 
the  purpose  of  fire  protection  and  for  the  use  of  the  inhabi- 
tants of  such  cities,  incorporated  towns,  and  villages,  by  the 
erection,  construction,  and  maintaining  of  a  system  of  water- 
works. 

The  second  section  provides  that  such  cities,  incorporated 
towns,  and  villages  may  borrow  money,  and  levy  and  collect  a 
general  tax  in  the  same  manner  as  other  municipal  taxes  may 
be  levied  and  collected,  for  the  erection,  construction,  and  main^ 
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taining  of  saoh  water-works,  and  appropriate  money  for  the 
same. 

The  city  council,  the  legislatiye  authority  of  the  city,  adopted, 
Dec.  4, 1873,  an  ordinance  in  the  words  following :  — 

**-4fi  Ordinance  to  provide  for  the  ieauing  of  Sonde  for  the  Con- 

etmction  of  the  Litchfield  WcUer-worke, 

**  Be  it  ordained  by  the  city  council  of  the  city  of  Litchfield  : 
**  Sbot.  1,  That  in  accordance  with  the  power  conferred  by  sec- 
tion second  of  an  act  of  the  General  Assembly  of  the  State  of 
Illinois,  entitled  '  Ad  Act  authorizing  cities,  incorporated  towns  and 
villages  to  construct  and  maintain  water-works,' approved  April  15, 
1878,  the  mayor  and  city  clerk  are  hereby  authorized  and  instructed 
to  issue  not  exceeding  fifty  thousand  dollars  in  Litchfield  water 
bonds,  which  bonds  shall  be  used  for  borrowing  money  for  the  erec- 
tion, constructing,  and  maintaining  of  water-works  for  the  use  of 
the  people  of  said  city  of  Litchfield. 

^  Sect.  2.  That  the  naid  Litchfield  water  bonds  shall  be  of  the  de- 
nomination of  five  hundred  dollars  each,  shall  be  dated  Jan.  1, 1874, 
and  shall  become  due  twenty  years  after  said  date,  but  may  be  re- 
deemed at  par  at  any  time  after  the  year  1878,  notice  being  given  at 
the  Nassau  Bank,  in  the  city  of  New  York,  six  months  in  advance 
of  the  intention  so  to  redeem,  and  said  bonds  shall  bear  interest  at 
the  rate  often  per  centum  per  annum,  payable  semi-annually  at  the 
said  Nassau  Bank  in  the  city  of  New  York.'' 

As  required  by  the  charter,  the  mayor  of  the  city  approved 
this  ordinance,  and  after  its  adoption  he  and  the  city  clerk  made 
one  hundred  bonds  of  the  denomination  of  $500  each,  as  fol- 
lows, differing  in  the  numbering  from  1  to  100,  inclusive. 

•*Na .]  LiTOHFiBLD  Water  Bond.  [$600.00. 

"city   of   LITCHFIELD,   STATE    OF   ILLS. 

"  The  City  of  Litchfield,  in  the  State  of  Illinois,  for  value  received, 
promises  to  pay  to  Geo.  Wm.  Ballou  or  bearer  five  hundred  dollar8, 
in  current  money  of  the  United  States,  at  the  Nassau  Bank  in  the 
city  of  New  York,  twenty  years  after  date,  with  interest  thereon 
from  the  date  hereof  nt  the  rate  of  ten  per  centum  per  annum, 
which  interest  shall  be  payable  semi-annually  in  current  money  of 
the  United  States  on  presentation  at  said  bank  of  the  coupons 
hereto  annexed :   Provided,  that  the  said  city  of  Litchfield  shaU 
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have  the  right  to  pay  off  and  redeem  tliis  bond  at  its  par  value  at 
any  time  after  the  year  a.  d.  1878,  first  giving  said  bank  mr 
months'  notice  in  writing  of  the  intention  to  so  redeem. 

^  This  bond  is  iaeued  under  authority  of  an  act  of  the  Qeneral  As- 
sembly of  the  State  of  Illinois,  entitled  '  An  Act  authorizing  cities, 
incorporated  towns,  and  villages  to  constinict  and  maintain  water- 
works,' approved  April  15, 1878,  and  in  pursuance  of  an  ordinance 
of  the  said  city  of  Litchfield  numbered  184,  and  entitled  '  An  Ordi- 
nance to  provide  for  the  issuing  of  bonds  for  the  construction  of 
the  Litchfield  water-works,'  approved  Dec.  4,  1878. 

^In  testimony  whereof,  the  mayor  of  said  city  has  hereunto  set  hiii 
hand  and  caused  the  corporate  seal  to  be  affixed,  and  the  clerk  of 
ftiid  city  to  cqpntersign  the  same  this  first  day  of  January  a.d.  1874 

^W.  S.  Palmbb,  Mayor. 

'  B.  S.  Hood,  OUy  ClerbJ' 

Coupons  for  the  semi-annual  interest  were  attached  to  the 
bonds,  and  the  whole  number,  amounting  to  $50,000,  were  sold 
by  the  city  for  the  purposes  for  which  they  were  authorized. 
The  plaintiff's  coupons  were  due  July  1,  1876. 

The  defendant  then  proved  against  the  objection  of  the 
plaintiff,  who  insisted  that  such  evidence  was  not  admissible 
against  him  as  the  bona  fide  holder  of  the  coupons,  that  the 
city  of  Litchfield  is  incorporated  under  a  special  law  which 
defines  its  boundaries ;  that  there  was  no  assessment  made  of 
the  taxable  property  within  said  city  for  the  year  1878,  sepa- 
rately, but  that  the  city  is  within  the  limits  of  two  municipal 
townships  organized  under  the  township  organization  laws  of  the 
State,  one  called  North  Litchfield  and  the  other  South  Litch- 
field, each  six  miles  square,  and  that  the  taxable  property  in 
the  city  was  assessed  for  State  and  county  taxes  in -the  town- 
ship in  which  it  was  situated  and  to  which  it  belonged ;  that 
the  property  of  the  city  as  assessed  for  State  and  county  taxes 
for  the  year  1878  was  $1,400,000,  which  valuation  was  ascer- 
tained by  the  following  method  :  — 

The  assessors  of  North  and  South  Litchfield  returned  to  the 
clerk  of  the  county  court  the  lists  and  value  of  the  property 
asaesaed  for  taxation  for  the  year  1878  in  said  townships  re* 
spectiyely,  which  lists  contained  a  deso'iption  of  all  the  lands. 
lots,  and  other  real  estate  in  said  township,  with  the  proper 
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Taluation  opposite  each  tract  or  lot.  With  these  lists  and  the 
plat  of  the  city  before  him,  the  clerk  was  able  to  ascertain  the 
description  and  value  of  all  the  real  estate  in  the  city,  and  by 
footing  the  value  of  the  several  lands  and  lots  found  within  the 
city  limits  the  aggregate  value  of  all  the  real  estate  of  the  city 
was  ascertained  for  the  year  1873. 

By  another  special  law  the  city  of  Litchfield  is  made  one 
school  district,  called  the  Litchfield  school  district.  And  it  is 
a  part  of  the  legal  duty  of  the  township  to  note  opposite  the 
name  of  each  owner  of  personal  property  assessed  for  taxation 
the  school  district  in  which  he  resides.  That  the  assessors  of 
North  and  South  Litchfield  for  the  year  1873  noted  opposite 
the  names  of  the  owners  of  personal  property  in  their  township 
residing  within  the  city  limits  that  they  resided  in  Litchfield 
school  district,  and  the  assessed  value  of  the  personal  property 
of  the  city  of  Litchfield  was  ascertained  by  computing  the  value 
of  all  the  personal  property  assessed  for  taxation  in  the  school 
district. 

That  railroad  property  and  the  property  of  corporations  were 
assessed  by  the  State  Board  of  Equalization,  and  the  whole 
value  of  these  species  of  property  lying  in  Montgomery  County 
(in  which  the  city  of  Litchfield  is  situated)  was  certified  by 
the  auditor  to  the  county  clerk,  and  the  proportion  taxable  in 
Litchfield  was  ascertained  by  the  clerk. 

That  the  assessment  thus  made  by  the  town  assessors  of  the 
towns  of  North  and  South  Litchfield  was  the  only  assessment 
made,  or  authorized  by  law  to  be  made,  of  the  property  situate 
in  the  city  of  Litchfield  for  State  and  county  taxes  for  the  year 
1873,  and  which  assessment  for  the  purposes  aforesaid  was  the 
last  assessment  for  State  and  county  taxes  previous  to  the  issu* 
ing  and  making  of  said  bonds.  That  by  compiling  the  assess- 
ments thus  made  the  exact  amount  of  the  value  of  taxable 
property  in  said  city  of  Litchfield  for  the  year  1878,  as  assessed 
for  State  and  county  taxes,  should  be  and  is  ascertained  to  be 
the  said  sum  of  $1,400,000. 

It  was  proved  that  the  debt  of  the  city  of  Litchfield  on  and 
before  the  firat  day  of  January,  1874,  exclusive  of  the  water 
bonds,  was  $70,000. 

Sect.  12  of  art.  9,  in  force  in  1870,  of  the  Constitution  ot  th€ 
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State,  is  in  these  words  :  '*  No  county,  cii}  ,  township,  school  dis- 
trict, or  other  municipal  corporation  shall  be  allowed  to  become 
indebted  in  any  manner  or  for  any  purpose  to  an  amount  in- 
cluding existing  indebtedness  in  the  aggregate  exceeding  five 
per  centum  on  the  value  of  the  taxable  property  therein  to  be 
asceitained  by  the  last  assessment  for  State  and  county  taxes 
pi*evious  to  the  incurring  of  such  indebtedness." 

Upon  the  trial  the  following  questions  arose :  — 

Firgt^  Whether  said  twelfth  section  of  the  ninth  article  of  the 
Constitution  of  the  State  of  Illinois,  by  its  own  force  and  terms, 
without  appropriate  legislation,  limited  or  affected  the  other- 
wise lawful  power  of  the  city  of  Litchfield  to  issue  the  bonds 
and  coupons,  and  sell  the  same  to  raise  money  for  the  construc- 
tion of  water-works  according  to  the  provisions  of  the  act  of 
April  15,  1873,  and  the  ordinance  of  the  city  of  Litchfield  No. 
184,  in  relation  thereto,  so  as  to  render  said  bonds  and  coupons 
void  as  being  in  excess  of  five  per  cent  including  existing 
indebtedness  on  .the  value  of  taxable  property  in  said  city  as 
ascertained  by  the  last  assessment  for  State  and  county  taxen 
preceding  the  issue  of  such  bonds. 

Second^  Whether  the  facts  offered  in  evidence  for  the  pur- 
pose of  shovnng  the  value  of  taxable  property  in  the  city  of 
Litchfield  for  the  year  1873  are  competent  and  sufiScient  to 
establish  the  value  of  taxable  property  therein,  to  be  ascer- 
tained by  the  last  assessment  thereof,  for  State  and  county 
taxes  previous  to  the  issue  of  such  bonds. 

Thirds  Whether  the  said  facts  tending  to  prove  that  the  said 
bonds,  including  the  indebtedness  of  said  city,  exceed  five  per 
'jent  on  the  value  of  the  taxable  property  of  said  city  at  the 
time  they  were  issued,  as  ascertained  in  manner  before  stated, 
are  admissible  or  competent  as  evidence  in  this  case  to  impair 
the  rights  of  the  plaintiff  as  the  bona  fide  holder  of  the  cou- 
pons sued  on. 

And  the  opinion  of  the  said  judges  being  opposed  upon  the 
questions,  the  latter  were  duly  certified  to  this  court. 

Mr.  John  M»  Palmer  and  Mr.  Frank  Morison  for  the  plain- 
tiff in  error. 

The  defence  relied  upon  by  the  city  is  the  nullity  of  the 
bonds  by  reason  of  her  asserted  absolute  want  of  power  to  iflsaa 
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them,  it  rests  upon  the  constitutional  clause,  that  "no  county, 
city,  &c.,  thall  be  allawed^^*  &c.  The  question  arises,  whether 
the  clause  operates  praprio  vigare  upon  municipal  corporations, 
and  imposes  an  actual  limitation  upon  them,  or  whether  it  en- 
joins a  duty  upon  the  legislature,  when  either  creating  them 
or  providing  for  the  government  and  control  of  such  as  are 
already  in  existence.  The  sounder  view,  we  submit,  is  that  it 
requires  for  its  enforcement  legislation  prescribing,  under  ade- 
quate penalties,  the  duties  of  the  officers  of  a  municipal  cor- 
poration and  declaring  the  mode  by  which  those  dealing  with 
them  may  ascertain  its  indebtedness.     None  has  been  enacted. 

But,  conceding  the  clause  to  be  self-operating,  it  does  not 
unconditionally  prohibit  the  city  from  contracting  debts  for 
the  purposes  enumerated  in  its  charter,  or  in  the  act  of  April 
15,  1878%  That  power  is  expressly  granted,  and  the  limita- 
tion upon  it  taking  effect  only  under  certain  circumstances, 
the  question  as  to  when  it  may  be  lawfully  exei*cised  must 
be  necessarily  dependent  upon  the  decision  of^  the  city  council 
whether  they  do  in  fact  exist.  That  body  alone  has  access 
to  the  means  by  which  they  can  be  investigated  and  deter- 
mined. The  passage  of  the  ordinance,  so  far  as  innocent  third 
parties  are  concerned,  was  a  final  and  authoritative  declara- 
tion by  those  who  were  clothed  with  authority  to  make  it,  that 
no  circumstances  existed  which  precluded  the  exercise  of  that 
power.  The  bonds  issued,  whereon  the  money  was  raised  to 
carry  that  ordinance  into  effect,  are,  therefore,  valid  securities 
in  the  hands  of  a  bofM  fide  holder  for  value.  The  city  is  as 
effectually  estopped  by  their  recitals  as  if  the  ordinance  had 
declared  in  express  terms,  as  it  now  does  virtually  and  by 
necessary  implication,  that,  at  the  time  of  its  passage,  her  debt, 
including  that  thereby  incurred,  would  not  be  in  excess  of  the 
prescribed  amount. 

Under  the  well-settled  rule  of  this  court,  that  nothing  bat 
a  total  want  of  power  renders  this  class  of  securities  void  in 
the  hands  of  such  a  holder,  bonds  issued  without  proper  for- 
malities, bonds  issued  contrary  to  the  provisions  of  the  laws 
authorizing  them,  bonds  fraudulently  issued,  stolen  bonds,  iki& 
proceeds  of  which  never  reached  the  municipalitieB  issuing 
them,  and  bonds  declared  to  be  invalid  by  the  conrto  of  tiM 
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States  in  which  they  were  issued,  have  all  been  prmioonoed 
good  here.  The  manioipalities  have  been  held  to  the  payment 
of  them,  without  regard  to  any  equities  which  would  consti- 
tute a  good  defence  against  a  party  who  had  notice  of  them. 
Oanimissianers  of  Knox  County  v.  A%jnnwall^  21  How.  589;  Mo- 
run  y.  Miami  County^  2  Black,  782 ;  Mercer  County  y.  Haoket^ 
1  Wall.  88;  Mayor  v.  Muscatine^  id.  884;  Kennieatt  y.  Super- 
visort,  16  id.  452 ;  8upervt$or9  y.  Sehenk^  5  id.  784 ;  County  of 
Dame%9  v.  Muidekoper^  98  U.  S.  98 ;  Cawnty  of  Schuyler  y. 
TkoffUMy  id.  169 ;  County  of  Callaway  y.  Fo%ter^  98  id.  567 ; 
County  of  Scotland  y.  Thomas^  94  id.  682;  County  of  Warren 
V.  Matcy^  97  id.  96 ;  Cromwell  y.  County  of  Sac^  96  id.  51 , 
Oommi9m»Mr9  y.  BoUes^  94  id.  104 ;  Comm%%9umer%  y.  January^ 
id.  202. 

Marcy  y.  Thwnship  of  (hwego  (92  id.  637)  was  a  suit  on  bonds 
iasned  under  the  authority  of  a  statute  of  Kansas,  which  pro- 
vided that  they  should  not  exceed  such  a  sum  as  would  re- 
quire  a  leyy  of  more  than  one  per  cent  per  annum  to  pay  the 
yearly  interest.  Each  recited  that  it  was  issued  by  yirtue  of 
and  in  accordance  with  that  statute,  and  in  pursuance  of  and 
in  accordance  with  the  yote  of  three-fifths  of  the  legal  yoters  of 
the  township.  A  recoyery  was  resisted,  upon  the  ground  that 
the  authorized  amount  was  exceeded ;  but  this  court  held  the 
bonds  to  be  yalid  in  the  hands  of  a  bona  fide  holder,  and  re- 
marked :  ^^  It  is  to  be  observed  that  eyery  prerequisite  fact  to 
the  execution  and  issue  of  the  bonds  was  of  a  nature  that  re- 
quired examination  and  decision.  The  existence  of  sufficient 
taxable  property  to  warrant  the  amount  of  the  subscription  and 
issue  was  no  more  essential  to  the  exercise  of  the  authority 
conferred  upon  the  board  of  county  commissioners  than  was 
the  petition  for  the  election,  or  the  fact  that  fifty  freeholders 
had  signed,  &c.  These  are  all  extrinsic  facts,  bearing  not 
so  much  upon  the  authority  yested  in  the  board  to  issue  the 
bonds,  as  upon  the  question  whether  that  authority  should  be 
exercised." 

The  bonds  now  in  question  recite  that  they  are  issued  under 
the  authority  of  an  act  of  the  General  Assembly  and  pursuant 
to  an  ordinance  of  the  city.  The  cases  are  not  distinguishable 
in  principle.     The  only  difference  in  point  of  fact  is  that  tin 
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prohibition  in  one  is  declared  by  statute,  and  in  the  <ither  by  a 
constitutional  provision.  It  is  hardly  necessary  to  &ay  that  a 
law  passed  pursuant  to  the  Constitution  has,  while  it  remains 
in  force,  the  same  binding  e£Scacy  as  the  Constitution  itself. 

In  Huniboldt  Totwship  y.  Long  (id.  642),  which  was  governed 
by  the  same  statute,  the  required  notice  of  the  popular  election 
was  not  given.  This  court,  however,  reaffirming  the  doctrines 
of  Marcy  v.  TownBhip  of  Oswego^  ruled,  in  view  of  the  recitals  in 
the  bonds,  —  and  they  are  not  substantially  different  in  effect 
from  those  in  the  present  case,  —  that  the  township  was  liable. 
Unless  the  vote  cast  at  such  an  election  was  in  favor  of  the 
issue  of  the  bonds,  the  commissioners  were  not  authori^d  to 
order  it.  Their  decision  that  the  election  had  been  duly  held, 
although  only  inferrible  from  their  order  for  the  issue,  was 
regarded  as  conclusive.  So  here,  under  the  statute  of  Illinois 
and  her  Constitution,  giving  to  the  latter  the  broadest  effect, 
it  was  a  condition  precedent  to  the  power  of  the  city  coun- 
cil that  certain  facts,  peculiarly  if  not  exclusively  within  its 
knowledge,  should  exist,  but  which  a  third  party  had  no  means 
of  ascertaining.  The  exercise  of  the  power  was  a  decision  by 
the  appointed  tribunal  that  such  facts  existed.  We  may  there- 
fore insist,  in  the  language  of  Mr.  Justice  Strong,  that  *^the 
bonds  are  not  invalid  by  reason  of  their  having  been  voted  and 
issued  in  excess  of  the  statutory  (constitutional)  limit."  WU- 
son  V.  Salamanca  (99  id.  499)  is  to  the  same  effect,  and  the 
decisions  here  contain  nothing  in  conflict  therewith. 

If  the  city  had  contracted  with  a  party  to  erect  the  water- 
works, she,  after  accepting  them  and  enjoying  the  benefit  and 
protection  which  they  afford,  could  not  set  up  that  the  contract 
entailed  upon  her  a  debt  in  excess  of  the  amount  she  was 
allowed  to  incur.  Union  Water  Co.  v.  Murphy  s  Flat  Fluming 
Co.,  22  Cal.  660 ;  Whitney  Arms  Co.  v.  Barlow  et  al,  63  N.  Y, 
62.  The  bondholders'  case  is  as  meritorious  as  his,  because 
their  money  was,  in  this  instance,  faithfully  applied  to  the 
construction  and  maintenance  of  those  works. 

Again,  if  the  city,  with  a  knowledge  of  her  then  indebted- 
ness, passed  the  ordinance,  sold  the  bonds,  and  received  into  her 
treasury  the  money  therefor,  can  she  set  up  her  own  fraud  to 
exempt  her  from   liability  to  pay  it?     The  doctrine  of  ultra 
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vires  has  no  application  to  such  a  case,  and  she,  to  the  same 
extent  as  an  individual,  is  liable  for  the  acts  of  her  servants, 
who,  in  their  appropriate  sphere  of  duty,  are  engaged  in  the 
transaction  of  her  business. 

No  assessment  of  the  taxable  property  of  the  city  of  Litch- 
field was  made  or  authorized  to  be  made  in  the  year  1878,  and 
the  value  of  that  property  was,  therefore,  not  ^^ascertained,"  as 
provided  for  in  the  constitutional  provision. 

This  being  so,  the  remaining  evidence  shows  that  the  valua^ 
tion  of  the  towns  of  North  and  South  Litchfield  was  ascertained 
by  their  assessors ;  that  other  officers  ascertained  the  value  of 
the  railroad  property,  and  still  others  that  of  the  school  prop- 
erty in  a  part  of  the  county  in  which  Litchfield  is  situated ; 
and  that,  by  compiling  these  difi^erent  returns,  the  assessable 
valuation  of  the  property  in  the  city  of  Litchfield  may  be  deter- 
mined. 

It  is  not  in  evidence  that  it  was  the  duty  of  any  city  officer 
to  so  compile  these  various  returns,  or  that  any  authorized  per- 
son ever  did  so ;  but  the  court  is  now  asked  to  do  it,  and  so  far 
constitute  itself  a  city  functionary  as  to  make  from  these  re- 
turns an  estimate  of  the  taxable  value  of  the  then  property  in 
the  city. 

The  fact  indispensable  to  make  out  the  defendant's  case  on 
this  point  is  the  ascertained  taxable  value  of  this  property  in 
1878.     The  evidence  shows  that  it  never  was  ascertained. 

Mr.  A.  L,  Knapp^  contra. 

Mb.  Justicb  Hablak,  after  stating  the  case,  delivered  the 
opinion  of  the  court. 

The  first  and  most  important  of  the  certified  questions 
involves  the  construction  of  the  twelfth  section  of  the  ninth 
article  of  the  Constitution  of  Illinois. 

The  words  employed  are  too  explicit  to  leave  any  doubt  as 
to  the  object  of  the  constitutional  restriction  upon  municipal 
indebtedness.  The  purpose  of  its  framers,  beyond  all  question, 
was  to  withhold  from  the  Legislative  Department  the  power 
to  confer  upon  municipal  corporations  authority  to  incur  in- 
debtedness in  excess  of  a  prescribed  amount.  The  authority, 
therefore,  conferred   by  the  act  of  April    15,  187r*5,  to  incur 
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indebtedness  in  the  construction  and  maintenance  of  a  system 
of  water-works,  could  have  been  lawfully  exercised  by  a  city, 
incorporated  town,  or  village,  only  when  its  liabilities,  increased 
by  any  proposed  new  indebtedness,  would  be  within  the  consti- 
tutional limit.  No  legislation  could  confer  upon  a  municipal 
corporation  authority  to  contract  indebtedness  which  the  Con- 
stitution expressly  declared  it  should  not  be  allowed  to  incur. 
Law  et  al.  v.  The  People  ex  rel,  87  111.  886 ;  Fuller  v.  Oity  of 
Chicago,  89  id.  282. 

It  was  proved  that  the  debt  of  the  city  of  Litchfield  on  and 
before  the  Ist  of  January,  1874,  exclusive  of  the  water  bonds, 
was  $70,000. 

If,  therefore,  it  appears,  by  evidence,  of  which  the  city  may 
rightfully  avail  itself,  as  against  a  bona  fide  holder  for  value  of 
the  coupons  in  suit,  that  the  bonds,  issued  Jan.  1, 1874,  created 
an  indebtedness  in  excess  of- the  amount  to  which  municipal 
indebtedness  is  restricted  by  the  Constitution,  there  would  seem 
to  be  no  escape  from  the  conclusion  that  the  bonds  are  void  for 
the  want  of  legal  authority  to  issue  them  at  the  time  they  were 
issued. 

To  the  evidence  upon  which  the  city  relied  as  showing  such 
want  of  authority,  objections  were  interposed  by  the  plaintiff, 
who  insisted  that  it  was  not  admissible  against  him,  as  a  bona 
fide  holder  of  the  coupons  in  suit. 

That  evidence  was  made  the  basis  of  important  findings  of 
fact.  Introduced  for  the  purpose  of  showing  the  value  of 
taxable  property  within  the  limits  of  the  city,  and  the  ex- 
tent of  her  indebtedness,  when  these  water  bonds  were  issued, 
it  is  not,  in  our  opinion,  liable  to  any  serious  objection.  It 
seemed  to  be  the  best  proof  upon  those  subjects  that  the  law 
furnished. 

In  determining  whether  the  constitutional  limit  of  indebted- 
ness has  been  exceeded  by  a  municipal  corporation,  an  inquiry 
would  always  be  necessary  as  to  the  amount  of  taxable  prop- 
erty within  its  boundaries.  Such  inquiry  would  be  solved,  not 
by  information  derived  from  individual  officers  of  the  munici- 
pality,  but  only  in  the  mode  prescribed  in  the  Constitution ; 
that  is,  by  reference  to  the  last  assessment  for  State  and 
county  taxes  for  the  year  preceding  the  issuing  of  the  bonds. 
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That  test  was  applied  in  this  case.  H^id  there  been,  under  or 
by  competent  legal  authority,  an  assessment  for  that  year  of 
taxable  property  within  the  city,  separately  from  all  other 
property  in  the  county  oi*  township  to  which  the  city  belonged, 
such  assessment  would  undoubtedly  have  been  controlling. 
But  there  was  no  such  ofKcial  assessment,  in  fact,  Dl*  required 
by  law.  There  were,  however,  official  assessments  for  Stale 
and  county  taxes  for  1878,  embracing  all  taxable  property 
within  the  county  and  townships  df  which  the  city  fornled  a 
part,  and  from  which,  in  connection  with  the  map  of  the  city, 
could  be  readily  ascertained  the  Ideation  and  taxilble  value  of 
all  property  within  the  corpdmte  limits  of  the  city  for  that 
year.  The  purchaser  of  the  bonds  was  certainly  bound  to  take 
notice  not  only  of  the  constitutional  limitation  upon  municipal 
indebtedness,  but  of  such  facts  as  the  authorized  oiticial  assess- 
ments disclosed  concerning  the  valuation  of  taxable  prdperty 
within  the  city  for  the  year  1873. 

But  in  what  way  was  the  purchaser  to  ascertain  the  extent 
of  the  city's  indebtedness  existing  at  the  time  the  bonds  in 
question  were  issued  ?  The  extent  of  that  indebtedness  was  a 
fact  peculiarly  within  the  knowledge  of  the  constituted  author- 
ities of  the  city.  It  was  necessarily  left,  both  by  the  Con- 
stitution and  the  statute  of  1878,  to  their  examination  and 
determination,  under  the  constitutional  injunction,  however, 
that  no  municipal  corporation  should  exceed  the  prescribed 
amount  of  indebtedness.  It  was,  nevei-theless,  a  fact  which, 
so  far  as  we  are  advised  by  the  record,  could  not  at  all  times 
and  absolutely,  or  with  reasonable  certainty,  be  ascertained 
from  any  official  documents  to  which  the  public  had  access. 
A  like  difficulty,  perhaps,  would  arise  in  the  case  of  any  mu- 
nicipal corporation,  possessing  the  general  power  of  raising 
money,  by  taxation  and  otherwise,  to  carry  on  local  govern- 
ment. Its  liabilities  might  frequently  vary  in  their  aggregate 
amount,  and  at  particular  periods  might  be  of  different  kindt>, 
some  fixed  and  absolute,  while  others  would  be  contingent 
upon  events  thereafter  to  happen.  These  considerations 
were,  doubtless,  present  in  the  minds  as  well  of  those  Who 
framed  the  Constitution  as  of  those  who  passed  the  statute  of 
1878. 

TOL.  ZII.  19 
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An,  therefore,  neither  the  Constitution  nor  the  statute  pre- 
scribed any  rule  or  test  by  which  persons  contracting  with 
municipal  corporations  should  ascertain  the  extent  of  their 
*^  existing  indebtedness,"  it  would  seem  that  if  the  bonds  in 
question  had  contained  recitals  which,  upon  any  fair  construc- 
tion, amounted  to  a  representation  upon  the  part  of  the  consti- 
tuted authorities  of  the  city  that  the  requirements  of  the 
Constitution  were  met,  —  that  is,  that  the  city's  indebtedness, 
increased  by  the  amount  of  the  bonds  in  question,  was  within 
the  constitutional  limit,  —  then  the  city,  under  the  decisions  of 
this  court,  might  have  been  estopped  from  disputing  the  truth 
of  such  representations  as  against  a  bona  fide  holder  of  its 
bonds.  The  case  might  then,  perhaps,  have  been  brought 
within  the  rule  announced  by  this  court  in  Town  of  Coloma  v. 
Eaves  (92  U.  S.  484),  in  which  case  we  said,  and  now  repeat, 
that  '^  where  legislative  authority  has  been  given  to  a  munici- 
pality, or  to  its  officers,  to  subscribe  for  the  stock  of  a  railroad 
company,  and  to  issue  municipal  bonds  in  payment,  but  onh 
on  some  precedent  condition,  such  as  a  popular  vote  favoring 
the  subscription,  and  where  it  may  be  gathered  from  the  legis- 
lative enactment  that  the  officers  of  the  municipality  were  in- 
vested with  power  to  decide  whether  the  condition  precedent 
has  been  complied  with,  their  recital  that  it  has  been^  made  on 
the  bonds  issued  by  them  and  held  by  a  bona  fide  purchaser, 
is  conclusive  of  the  fact,  and  binding  upon  the  municipal- 
ity ;  for  the  recital  is  itself  a  decision  of  the  fact  by  the  ap- 
pointed tribunal."  So,  in  the  more  recent  case  of  Orleans 
V.  Pratt  (99  id.  676),  it  was  said  that  "  where  the  bonds  on 
their  face  recite  the  circumstances  which  bring  them  within  the 
power^  the  corporation  is  estopped  to  deny  the  truth  of  the 
recital." 

The  cases  cited  by  counsel  for  the  plaintiff  do  not  assert  any 
different  doctrines,  as  will  be  seen  from  an  examination  of 
those  chiefly  relied  upon.  In  Commissioners  of  Knox  County 
V.  Aspinwall  (21  How.  589),  which  was  a  case  of  municipal 
subscription  of  stock  in  a  railroad  company,  the  statute  upon 
which  the  subscription  there  purported  to  rest  made  the  exist- 
ence of  certain  facts  essential  to  the  exercise  of  authority  to 
make  the  subscription  and  issue  bonds  therefor.     The  bonds, 
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upon  their  face,  however,  recited  that  they  were  issued  in 
pursuance  of  the  statute,  which  prescribed  the  conditions  pre- 
cedent to  any  subscription,  and,  therefore,  the  court  said,  they 
imported  a  compliance  with  the  law  under  which  they  were 
issued.  It  was,  consequently,  ruled  that  the  purchaser  was 
not  bound  to  look  further  for  evidence  of  a  compliance  with 
the  condition  annexed  to  the  grant  of  the  power. 

In  Kenicott  v.  Supervisors  (16  Wall.  452),  the  rule  was 
thus  stated :  "  If  an  election  or  other  fact  is  required  to  author- 
ize the  issue  of  the  bonds  of  a  municipal  corporation,  and  if 
the  result  of  that  election,  or  the  existence  of  that  fact,  is  by 
law  to  be  ascertained  and  declared  by  any  judge,  officer,  or  tri- 
bunal, and  that  judge,  officer,  or  tribunal,  on  behalf  of  the 
corporation,  executes  or  issues  the  bonds,  with  a  recital  that  the 
election  has  been  held  or  that  the  fact  eansts  or  has  taken  place^ 
this  will  be  sufficient  evidence  of  the  fact  to  all  bona  fide  hold- 
ers of  the  bonds." 

In  County  of  Moultrie  v.  Savings  Bank  (92  U.  S.  631),  the 
vididity  of  the  bonds  there  in  suit  was  questioned,  upon  the 
ground  that  certain  precedent  conditions  imposed  by  statute 
had  not  been  complied  with.  The  bonds,  however,  recited 
their  issue  to  be  "  in  conformity  to  the  provisions "  of  the  stat- 
ute which  gave  the  authority  to  issue  them.  So,  in  Marcy  v. 
Township  of  Ostvego  (id.  687),  where  the  statute  authorizing 
a  municipal  subscription,  with  the  sanction  of  three-fifths  of 
the  voters  interested,  and  the  issue  of  bonds  in  payment 
thereof,  required  particular  facts  to  exist  and  certain  acts  to  be 
performed  before  the  right  to  make  the  subscription  and  to 
issue  bonds  in  discharge  thereof  could  be  exercised.  The 
statute  contained,  amongst  other  things,  a  proviso  to  the  effect 
that  the  amount  of  bonds  sold  by  the  township  should  not  ex- 
ceed such  a  sum  as  would  require  a  levy  of  more  than  one  per 
cent  per  annum  on  the  taxable  property  of  the  township  to 
pay  the  yearly  interest.  It  appeared  that  the  statute  had  not, 
in  some  of  these  respects,  been  complied  with  ;  that  is,  that  the 
conditions  had  not  been  performed  which  the  statute  required 
before  any  subscription  should  be  made  or  bonds  issued.  But, 
adhering  to  the  rule  announced  in  Totvn  of  Coloma  v.  JSaves^ 
the  defence  was  overruled  in  favor  of  a  bona  fide  holder  for 
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yalue,  because  of  the  recital  in  the  bonds  that  their  inae 
"6y  virtue  of,  and  in  accordance  mth^^^  the  statute,  and  "tii 
pursuance  ofy  and  in  accordance  Vfitkt  the  vote  of  thtee^fiftha  of 
the  legal  voters  of  the  townihip.*' 

Returning  to  the  case  in  hand,  it  will  be  observed  that  the 
bonds  issued  by  the  city  of  Litchfield  contain  no  recital  what- 
ever of  the  circumstances  which,  under  the  Constitution  of  the 
State,  must  have  existed  before  the  city  could  legally  incur 
the  indebtedness  for  whioh  the  bonds  Were  issu^.  They  pur- 
port, it  is  true,  to  be  issued  under  the  authority  of  the  act  of 
April  15,  1878,  and  in  pui^suance  of  the  ordinance  of  the  city 
based  upon  that  statute.  But  that  statute  does  not  ezptiessly 
restrict  the  exeroise  of  the  power  to  erect  and  mnintain  a  sys- 
tem of  water-works  to  cases  in  which  the  aggregate  indebted* 
ness  of  the  city  was  within  the  limit  which  the  Oonstitntioii 
declared  no  municipal  corporation  should  exceed.  Nor  does 
the  city  ordinance  recite  or  state,  even  in  general  tertiis,  that 
the  proposed  indebtedness  was  incurred  in  pursuance  of  or 
in  accordance  with  the  Constitution  of  the  State,  or  under 
the  circumstances  which  permitted  the  issue  of  the  bonds. 
Consequently,  a  recital  that  the  bonds  were  issued  under  the 
authority  of  the  statute,  and  in  pursuance  of  the  city  ordi** 
nance,  did  not  necessarily  import  a  compliance  with  the  Con- 
stitution. Had  the  bonds  made  the  additional  recital  that 
they  were  issued  in  accordance  with  the  Constitution,  or  had 
the  ordinance  stated,  in  any  form,  that  the  proposed  indebt- 
edness was  within  the  constitutional  limit,  or  had  the  statute 
restricted  the  exercise  of  the  authority  therein  conferred  to 
those  municipal  corporations  whose  indebtedness  did  not,  at 
the  time,  exceed  the  constitutional  limit,  there  would  have 
been  ground  for  holding  that  the  city  could  not,  as  against 
the  plaintiff,  dispute  the  fair  inference  to  be  drawn,  from  such 
recital  or  statement,  as  to  the  extent  of  its  existitig  indebt- 
edness. 

Any  different  conclusion  from  that  indicated  would  extend 
the  doctrines  of  this  court  upon  the  subject  of  municipal  bondi 
farther  than  would  be  consistent  with  reason  and  sound  poHcy, 
and  farther  than  we  are  now  willing  to  go.  The  present 
action  cannot  be  maintained,  unless  we  should  hold  that  dM 
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fnere  fact  that  the  bonds  were  issued,  without  auj  recitals  of 
the  circumstances  bringing  them  within  the  limifc  fixed  by  the 
Constitution,  was,  in  itself,  conclusive  proof,  in  favor  of  a  bona 
fide  holder,  that  the  circumstances  existed  which  authorized 
them  to  be  issued.     We  cannot  so  hold. 

Our  attention  is  called  by  counsel  to  the  exceeding  hardship 
of  this  case  upon  those  whose  money,  it  is  alleged,  has  supplied 
the  city  of  Litchfield  with  a  system  of  water-works,  the  bene- 
fits of  which  are  daily  enjoyed  by  its  inhabitants.  The  defence 
is  characterized  as  fraudulent  and  dishonest.  Waiving  all  con- 
siderations of  the  case,  in  its  moral  aspects,  it  is  only  necessary 
to  say  that  the  settled  principles  of  law  cannot,  with  safety  to 
the  public,  be  disregarded  in  order  to  remedy  the  hardships 
of  special  casest 

Whether  the  city  is  under  a  legal  obligation  to  make  resti- 
tution of  the  money,  obtained  without  authority  of  law,  that 
is,  to  refund  to  the  proper  pai*ty  or  parties  such  sums  as 
were  actually  received  by  its  authorized  agents  or  officers 
upon  the  sale  of  the  bonds,  is  not  a  question  arising  in  the 
present  actio];i,  which  is  only  for  the  recovery  of  the  stipu- 
lated interest  upon  such  bonds.  Upon  this  point  it  is  not 
proper  at  this  time,  or  in  this  form  of  action,  to  express  an 
opinion. 

What  we  have  staid  constitutes  a  sufficient  answer  to  all  of 
the  questions  certified  to  us,  and  requires  an  affirmance  of  the 
jodgment. 

^idgment  afflrmtd. 
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Louisiana  v.  Wood. 

1.  A  dtj  ic  Missouri,  having  lawful  power  to  borrow  monejr  and  provide  for  tht 

payment  of  her  debts,  issued  her  bonds  for  the  purpose  of  raising  the  roeani 
to  pay  her  interest-bearing  debt  and  the  expenses  of  her  government.  Thej 
recite  that  they  are  issued  under  the  authority  of  her  charter,  and  an  ordi- 
nance pursuant  thereto  passed  Jan.  8,  1867.  Although  not  actually  eze* 
cnted  until  July  16,  1872,  they  were  antedated  as  of  Jan.  1,  1872,  for  the 
purpose  of  evading  a  law  of  the  State  passed  March  28,  1872,  which  enacts 
that  no  bond  thereafter  issued  by  any  county,  city,  or  incorporated  town, 
for  any  purpose  whatever,  shall  be  valid  or  negotiated  until  it  is  regis- 
tered by  the  State  auditor,  and  his  certificate  of  such  registration  indorsed 
thereon.  A.,  believing  that  the  bonds  were  what  on  their  face  they  pui^ 
ported  to  be,  and,  therefore,  obligatory  on  the  city,  bought  them  in  good 
faith  from  her  authorized  agent,  and  the  money  paid  therefor  went  into 
her  treasury.  If  eld,  1.  That  the  city  was  in  the  market  as  a  borrower, 
and  received  the  money  in  that  character  notwithstanding  the  transaction 
assumed  the  form  of  a  sale  of  her  securities,  upon  which,  they  being  de- 
fectively executed,  a  suit  could  not  be  maintained.  2.  That  A.  is  entitled  to 
recover  the  money  paid,  with  interest  thereon,  from  the  time  the  obligation 
of  the  city  to  pay  was  denied. 

2.  The  power  of  the  city  conferred  by  her  charter  to  borrow  money  to  take  up 

her  bonded  indebtedness  was  not  repealed  by  the  eleventh  section  of  the 
act  of  March  28,  1872,  which  enacts  that  "  any  county,  city,  or  town  that 
desires  to  place  its  outstanding  indebtedness,  under  the  provisions  of  this 
act,  may  do  so  by  funding  the  same,  and  issuing  new  bonds  in  lien  of  the 
present  ones,  upon  such  terms  and  bearing  such  interest,  with  such  length 
of  time  to  run,  as  may  be  agreed  upon  between  the  county,  city,  or  town 
and  the  holders  of  its  bonds." 

Ebbob  to  the  Circuit  Court  of  the  United  States  for  the 
Eastern  District  of  Missouri. 

Upon  the  facts  found  by  the  court  below  this  case  is  as 

follows :  — 

• 

The  city  of  Louisiana,  Missouri,  had  authority  in  law  to 
borrow  money,  at  any  rate  of  interest  not  exceeding  ten  per 
cent  per  annum,  and  to  provide  for  the  payment  of  its  debts. 
On  the  8th  of  January,  1867,  an  ordinance  was  passed  by  the 
city  council  creating  the  o£Sce  of  ^^  city  fund  commissioner." 
It  was  made  the  duty  of  this  officer  to  sell  the  bonds  of  the 
city  for  the  purpose  of  funding  or  paying  the  indebtedness  of 
the  city,  and  apply  the  proceeds  to  the  purchase  of  outstanding 
warrants  and  bonds  past  due,  or  not  haying  more  than  three 
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yeai^  to  run.  By  this  oidinance  lie  was  limited  in  his  sales  to 
a  price  not  less  than  ninety-five  cents  on  the  dollar  of  the  par 
value  of  five-year  bonds,  and  ninety  cents  for  those  running 
ten  years.  On  the  1st  of  March,  1871,  the  fund  commissioner 
reported  to  the  city  council  that  the  bonded  indebtedness  of 
the  city  was  about  $150,000,  bearing  interest  mostly  at  the 
rate  of  ten  per  cent  per  annum,  and  that  about  $100,000  would 
mature  that  year,and  in  the  years  1872,  1873,  1874,  and  1875. 
Upon  this  report  an  ordinance  was  passed  authorizing  the  com- 
missioner *•'  to  negotiate  the  bonds  of  the  city  for  the  purpose 
3f  raising  money  to  liquidate  the  city  debt,  for  a  period  not 
exceeding  fifteen  years,  and  at  a  rate  of  discount  not  exceeding 
fifteen  per  cent." 

On  the  28th  of  March,  1872,  the  General  Assembly  of  that 
State  passed  ^^  An  Act  to  provide  for  the  registration  of  bonds 
issued  by  counties,  cities,  and  incorporated  towns,"  sects.  4  and 
11  of  which  are  as  follows :  — 

*■'  Sbct.  4.  Before  any  bond  hereafter  issued  by  any  county,  city, 
or  incorporated  town,  for  any  purpose  whatever,  shall  obtain  valid- 
ity or  be  negotiated,  such  bond  shall  first  be  presented  to  the  State 
auditor,  who  shall  register  the  same  in  a  book  or  books  provided 
for  that  purpose,  in  the  same  manner  as  the  State  bonds  are  now 
registere<l,  and  who  shall  certify  by  indorsement  on  such  bond  that 
all  the  conditions  of  the  laws  have  been  complied  with  in  its  issue, 
if  that  be  the  case ;  and,  also,  that  the  conditions  of  the  contract 
under  which  they  were  ordered  to  be  issued  have  also  been  com- 
plied with,  and  the  evidence  of  that  fact  shall  be  filed  and  preserved 
by  the  auditor ;  but  such  certificate  sliall  be  prima  fade  evidence 
only  of  the  facts  therein  stated,  and  shall  not  preclude  or  prohibit 
iny  person  from  showing  or  proving  the  contrai-y  in  any  suit  or 
proceeding  to  test  or  determine  the  validity  of  such  bonds,  or  the 
power  of  any  court,  city  or  town  council,  or  boanl  of  trustees  or 
Jther  authority,  to  issue  such  bonds  ;  and  the  remedy  of  injunction 
shall  also  lie  at  the  instance  of  any  tax-payer  of  the  respective 
county,  city,  or  incorporated  town,  to  prevent  the  registration  of 
any  bonds  alleged  to  be  illegally  issued  or  founded  under  any  of 
the  provisions  of  this  act." 

**Sect.  11.  Any  county,  city,  or  town  that  desires  to  place  its 
outstanding  indebtedness,  under  the  provisions  of  this  act,  may  do 
80  by  funding  the  same,  and  issuing  new  bonds  in  lieu  of  the  pres* 
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ent  oB^Q,  upon  aach  tenns  and  bearing  such  interest,  with  such 
length  of  time  to  ran,  as  may  be  agreed  ppon  between  the  county, 
city,  or  town  and  the  holders  of  its  bonds :  Provided^  however^  that 
the  contract  for  fxinding,  with  the  terms  of  the  same,  shall  be  as- 
sented to  by  a  majority  of  the  qualified  voters  of  such  county,  city, 
or  town,  at  a  general  or  special  election  held  therefor,  and  at  least 
thirty  days'  public  notice  of  the  same  shall  be  published  in  every 
paper  in  the  county,  city,  or  town,  and  when  there  are  none,  then 
by  four  printed  handbills  put  up  in  the  most  public  places  in  every 
voting  precinct  in  such  county,  city,  or  town." 

Other  sections  make  special  provision  for  the  assessment  and 
coUectipn  of  taxes  to  pf^y  the  principal  and  interest  of  all  bonds 
registered  in  accordance  with  the  act. 

On  the  16th  of  July,  1872,  after  this  act  went  into  effect, 
the  city,  for  the  purpose  of  raising  money  to  pay  its  interest- 
bearing  debits  and  the  expenses  of  its  government,  caused  to  be 
executed  by  its  proper  officers,  and  sealed  with  its  corporate 
seal,  twenty -one  bonds,  payable  to  bearer  on  the  1st  of  January, 
1887,  for  $1,000  each,  with  coupons  attached  for  semi-annual 
interest  at  the  rate  of  ten  per  cent  per  annum.  These  bonds 
contained  recitals  that  they  were  issued  under  the  authority  oi 
the  charter  and  the  ordinance  of  Jan.  8,  1867.  Although  not 
actually  executed  until  July  16, 1872,  the  city,  '*  for  the  purpose 
of  evading  the  provisions  of  said  registration  law,  and  with  the 
intent  to  make  it  falsely  appear  that  said  bonds  were  not  sub- 
ject to  the  requirements  of  said  law,  caused  said  bonds  to  be 
antedated  as  of  the  first  day  of  January,  1872,  and  caused  it  to 
be  falsely  stated  in  them  that  they  were  signed,  countersigned, 
and  sealed  on  the  day  last  named."  The  bonds  thus  executed 
were,  without  being  registered,  placed  by  the  fund  commis- 
sioner in  the  hands  of  a  respectable  stock  and  bond  broker  in 
St.  Louis,  to  sell  for  the  account  of  the  city.  On  the  26th  of 
August,  1878,  the  broker  and  agent  sold  and  delivered  to  the 
plaintiff  below,  now  the  defendant  in  error,  ten  of  the  bonds 
at  ninety  per  cent  of  their  face  value,  and  on  the  1st  of  Sep- 
tember nine  more  at  the  same  rate.  On  the  24th  of  June  he 
sold  to  Le^s  Dorsheimer  one  bond,  and  on  the  24th  of  Feb- 
rqary,  1874,  another  to  John  F.  Gibbons,  at  the  same  price. 
Th^  price  was  in  each  case  paid  to  the  broker  in  money,  the 
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purchasers  all  the  time  being  ignorant  of  the  fact  that  the 
bonds  were  actually  executed  after  the  registration  law  went 
iuto  effect,  or  that  the  recitals  were  not  in  all  respects  tvue. 
They  bought  the  bonds,  and  paid  for  them  in  good  faith,  be- 
lieving them  to  be  what  on  their  face  they  purported  to  be, 
and  obligatory  on  the  city.  The  broker,  with  the  assent  of 
the  fund  commissioner,  retained  from  the  money  realized  on 
the  sales  five  per  cent  on  the  par  value  of  the  bonds  sold,  for 
his  services,  and  paid  the  residue  to  the  commissioner,  who, 
with  the  sanction  of  the  city  council,  used  part  in  the  payment 
and  redemption  of  matured  bonds,  coupons,  and  warrants  of 
the  city,  and  handed  over  the  rest  to  the  city  treasurer.  The 
fund  commissioner  reported  the  sales  of  the  bonds  to  the  city 
council,  and  charged  himself  with  a  sum  equal  to*  eighty -five 
per  cent  of  the  par  value  as  the  sum  realized  by  him,  making 
no  mention  of  the  amount  retained  by  the  broker  for  services. 
His  accounts  were  examined  and  approved  by  the  city  council, 
and  the  bonds,  coupons,  and  warrants  taken  up  by  his  pay- 
ments were  destroyed.  The  interest  on  the  bonds  thus  sold 
was  met  in  full  by  the  city  as  it  matured  until  Jan.  1,  1876, 
when  only  forty  per  cent  was  paid,  and  on"  the  1st  of  July  of 
that  year  the  city  declared  its  purpose  not  to  pay  either  princi- 
pal or  interest,  claiming  that  the  bonds  were  invalid  because 
not  registered. 

The  bonds  bought  by  Dorsheimer  and  Gibbons  were  trans- 
ferred to  the  plaintiff.  After  the  city  had  repudiated  its  obli- 
gation, he  offered  to  return  the  whole  twenty-one  bonds,  and 
demanded  the  repayment  of  the  several  sums  paid  for  them. 
This  being  refused,  the  present  suit  was  brought  to  recover 
back  the  money  so  paid.  Upon  the  foregoing  facts  the  court 
gave  judgment  against  the  city  for  918,900,  and  interest  at  the 
rate  of  six  per  cent  per  annum  from  the  time  the  payment  of 
the  interest  on  the  bonds  was  stopped.  To  reverse  that  judg- 
ment, the  city  brought  the  case  to  this  court,  and  the  error 
assigned  is  that  the  facts  found  are  not  sufficient  to  support 
the  judgment. 

Mr.  David  P.  Dyer  for  the  plaintiff  in  enor. 

Mr.  John  2>.  8.  Dryden^  contra. 
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Mb.  Chief  Justice  Waits,  after  stating  the  faicts,  deliv- 
ered the  opinion  of  the  coart. 

That  the  bonds  in  question  are  invalid,  is  conceded.  Such 
is  the  effect  of  Anthony  v.  County  of  Jasper  (101  U.  S.  693), 
decided  at  the  last  term.  It  is  equally  true  that  the  legal 
effect  of  the  transactions  by  which  the  plaintiff  and  his  a^ 
signers  got  possession  of  the  bonds  was  a  borrowing  by  the 
city  of  the  money  paid  for  what  was  supposed  to  be  a  purchase 
of  the  bonds.  As  the  broker  through  whom  the  business  was 
done  was  the  agent  of  the  city  and  acting  as  such,  the  case,  so 
far  as  the  city  is  concerned,  is  the  same  as  though  the  money 
had  been  paid  directly  into  the  city  treasury  and  the  bonds 
given  back  in  exchange.  The  fact  that  the  purchasers  did  not 
know  for  whom  the  broker  was  acting  is,  for  all  the  purposes 
of  the  present  inquiry,  immaterial.  They  believed  they  were 
buying  valid  bonds  which  had  been  negotiated  and  were  on  the 
market,  when  in  reality  they  were  loaning  money  to  the  city, 
and  got  no  bonds.  The  city  was  in  the  market  as  a  borrower, 
and  received  the  money  in  that  character,  notwithstanding  the 
transaction  assumed  the  form  of  a  sale  of  its  securities. 

The  city,  by  putting  the  bonds  out  with  a  false  date,  repre- 
sented that  they  were  valid  without  registry.  Tlie  bonds  were 
bought  and  the  price  was  paid  under  the  belief,  brought  about 
by  the  conduct  of  the  city,  that  they  had  been  pat  oat  and 
had  become  valid  commercial  securities  before  the  Tepa^Tj  law 
went  into  effect.  It  would  certainly  be  wrong  to  permit  the 
city  to  repudiate  the  bonds  and  keep  the  money  borrowed  on 
their  credit.  The  city  could  lawfully  borrow.  The  objection 
goes  only  to  the  way  it  was  done.  As  the  purchasers  were 
kept  in  ignorance  of  the  facts  which  made  the  bonds  invalid, 
they  did  not  knowingly  make  themselves  parties  to  any  illegal 
transaction.  They  bought  the  bonds  in  open  market,  where 
they  had  been  put  by  the  city  in  the  possession  of  one  clothed 
with  apparent  authority  to  sell.  The  only  party  that  has  done 
any  wrong  is  the  city. 

In  Moses  v.  MacFerlan  (2  Burr.  1005),  it  is  stated  as  a  rale 
of  the  common  law,  that  an  action  ^^  lies  for  money  paid  by 
mistake,  or  apon  a  consideration  which  happens  to  fail,  or  for 
money  got  through  imposition."     The  present  action  can  be 
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siistained  on  either  of  these  groimdB.  The  money  was  paid  for 
bonds  apparently  well  executed,  when  in  fact  they  were  not, 
because  of  the  false  date  they  bore.  This  was  clearly  money 
paid  by  mistake.  The  consideration  on  which  the  payment 
^was  made  has  failed,  because  the  bonds  were  not,  in  fact,  valid 
obligations  of  the  city.  And  the  money  was  got  through  impo- 
sition, because  the  city,  with  intent  to  deceive,  pretended  that 
the  false  date  the  bonds  bore  was  the  true  one.  While,  there- 
fore, the  bonds  cannot  be  enforced,  because  defectively  exe- 
cuted, the  money  paid  for  them  may  be  recovered  back.  As 
^we  took  occasion  to  say  in  Marsh  v.  FtUton  County  (10  Wall. 
676),  ^'  the  obligation  to  do  justice  rests  upon  all  persons,  natu- 
ral or  artificial,  and  if  a  county  obtains  the  money  or  property 
of  others  without  authority,  the  law,  independent  of  any  statute, 
-will  compel  restitution  or  compensation." 

It  is  argued,  however,  that,  as  the  city  was  only  authorized  by 
law  to  borrow  money  at  a  rate  of  interest  not  exceeding  ten  per 
cent  per  annum,  the  money  cannot  be  recovered  back,  because 
a  sale  of  the  bonds  involved  an  obligation  to  pay  interest 
beyond  the  limited  rate,  and  the  borrowing  was,  therefore, 
ultra  vires*  There  was  no  actual  sale  of  bonds,  because  there 
-were  no  valid  bonds  to  sell.  There  was  no  express  contract  of 
borrowing  and  lending,  and  consequently  no  express  contract 
to  pay  any  rate  of  interest  at  all.  The  only  contract  actually 
entered  into  is  the  one  the  law  implies  from  what  was  done,  to 
^t,  that  the  city  would,  on  demand,  return  the  money  paid  to 
it  by  mistake,  and,  as  the  money  was  got  under  a  form  of  obli- 
gation  which  was  apparently  good,  that  interest  should  be  paid 
at  the  legal  rate  from  the  time  the  obligation  was  denied.  That 
contract  the  plaintifEs  seek  to  enforce  in  this  action,  and  no 
other. 

Again,  it  was  contended  that,  as  the  money  in  this  case  was 
borrowed  to  take  up  bonded  indebtedness,  the  transaction  was 
ultra  vireSy  because  the  effect  of  the  eleventh  section  of  the  act 
of  1872  was  to  repeal  all  earlier  laws  authorizing  the  borrow- 
ing of  money  for  such  purposes.  We  do  not  so  understand 
that  section.  The  old  power  to  borrow,  which  the  charter 
gave,  was  left  unimpaired,  but,  under  this  new  provision,  regis- 
tered bonds  might  be  issued  in  }>1ace  of  old  ones,  if  the  dty 
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and  tbe  holders  of  the  old  bonds  could  agree  on  terms  and  the 
people  gave  their  asaent.  In  this  way  the  holders  of  old  bonds 
might  avail  themselves  of  the  special  tax  which  the  law  o{ 
1872  required  should  be  levied  to  meet  the  obligation  of  all 
legistered  bonds ;  but  the  city  was  not  prevented  from  borrow- 
ing money  to  pay  old  bonds  if  it  saw  fit  to  do  80«  or  if  it  could 
not  agree  on  the  terms  of  exchange. 

The  judginent  below  was  right,  and  it  is  consequently 


SutB  V.   BVBBHABDT. 

1  An  Vkmnt  Jknt  coimt,  to  whom  lan^  in  Indiana  were  oonvejed,  ezecnlsd  nHb 
her  husband^  May  20, 1847,  a  deed  in  fee  therefor,  for  a  valoable  conaiders- 
tion  paid  by  the  grantee  to  him.  She  was,  on  her  petition,  divorced  from 
him,  Feb.  14,  1870.  Within  less  than  two  months  thereafter  she  gare  due 
notice  ol  her  disaffirmance  of  the  deed,  and  demanded  possession  of  the 
land^,  whicli  was  refused.  She  thereupon  brought  suit.  Hdd,  that,  as  she 
did  nothing  during  her  coverture  to  confirm  the  deed,  her  notice  and  suit 
avoided  it. 

8.  An  estoppel  /»  /mi/s  not  being  applicable  to  an  infant,  she  waa  not  estopped 
from  alleging  her  infancy,  by  any  declaration  which,  at  tlie  time  of  execut- 
ing the  deed,  she  made  in  regard  to  her  ag& 


Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
District  of  Indiana. 

This  case  shows  that  the  complainant  was  married  July  14, 
1844)  to  John  B.  Sims.  She  was  then  a  minor  less  than  seven- 
teen years  old,  having  been  born  Sept.  25^  1828.  Her  father, 
April  3,  1845,  conveyed  to  her  in  fee  the  tract  of  land  in  con- 
troversy, and,  May  28,  1847,  she,  joining  with  her  husband^ 
executed  a  deed  therefor  to  Magdalena  Everhardt.  The  deed, 
subscribed  by  her  and  her  husband  in  the  presence  of  a  magis- 
trate, was  acknowledged  in  due  form,  and  the  purchase-money 
paid.  Mrs.  Everhardt  wont  into  immediate  possession,  paid 
a  mortgage  upon  the  property,  paid  taxes,  continued  in  posses- 
sion, and  made  improvements  until  her  death  in  1871.  TIm 
defendants  are  her 
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When  the  deed  was  made,  some  doubts  appear  to  liar^  been 
entertained  upon  the  question  whether  the  complainant  was 
then  of  full  age,  and  to  remove  them  she  signed  the  following 
statement,  which  was  written  on  the  deed :  — 

'^The  aboVe-knei^tioi^ed  Ai^n  M.  Sitiin,  before  the  delivei^  of  the 
above  deed,  alid  before  the  payment  6f  the  aboVe  tnotiey  or  kby 
part  thelreof,  voluntarily,  and  as  an  inducettient  to  the  said  Ever- 
hardt  to  consummate  the  bargain,  accept  the  deed,  ifec,  states  arid 
declares  that  she  was  twenty-one  years  df  age  on  the  twenty-fifth 
dky  of  September,  a.d.  1846.  Signed  May  28,  1847,  in  pteHence 
of  SamM  £.  Vf  OUams. 

<'Akk  M.  StMS." 

There  is  etidenoe  that  early  in  her  marrMI  life,  before  the 
deed  was  made,  she  reoeived  very  ill  treatment  from  her  hus- 
band; that  he  insisted  upon  her  selling  the  place;  that  he 
employed  threats ;  that  she  became  afraid  of  hiti ;  that  a  look 
from  him  would  make  her  do  almost  anything  i  and  that  she 
knew  nothing  of  any  arrangement  to  sell  the  property  until 
the  deed  was  brought  for  her  to  sign  in  her  own  house. 

On  the  fourteenth  day  of  February,  1870,  the  complainant 
was  divorced  from  her  husband,  for  his  own  fault.  In  the 
month  of  March  next  following,  or  early  in  April,  she  disaf- 
firmed her  deed  to  Mrs.  Everhardt  and  demanded  possession 
of  the  land.  Her  demand  not  having  been  complied  with,  this 
eait  was  brought  to  set  aside  the  deed,  and  for  an  aecount  of 
the  rents  and  profits  of  the  land,  as  Well  as  of  the  amotint  she 
is  in  duty  bound  to  pay  to  the  defendants  on  account  of  the 
p«iicbase-money  paid  by  the  grantee,  and  the  mortgage  afore 
said. 

The  other  facts  are  stated  in  the  opinioh  of  the  court. 
The  Circuit  Court,  upon  a  final  hearing,  dismiteed  the  bill. 
The  complainant  appealed. 

When  the  deed  was  executed,  tihe  B^tised  Statutes  of  184:J 
were  in  force  in  Indiana.  Art.  2,  o.  28,  oontldils  the  follow- 
ing provisions :  -— 

^  Sect.  1.  Every  oitiien  of  the  tTnited  States  is  capable  of  hold- 
ing lands  within  this  State,  and  of  taking  the  same  by  descent, 
devise,  or  purchase. 
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^'Skct.  2.  Bvery  person  capable  of  holding  lands,  who  may  be 
8eised  of  or  entitled  to  any  estate  or  interest  in  lands,  except  idiots, 
persona  of  unsound  mind  and  infants,  may  alien  such  estate  or 
interest  at  his  pleasure,  with  the  effect  and  subject  to  the  restric- 
tions and  regulations  provided  by  law." 

^  Sect.  17.  The  joint  deed  of  the  husband  and  wife,  upon  com- 
plying with  the  provisions  of  the  fortieth  section  of  this  chapter, 
shall  be  sufficient  to  convey  and  pass  the  real  estate  of  the  wife, 
but  not  to  bind  her  to  any  covenant  or  estoppel  therein." 

(^  Sect.  40.  The  acknowledgment  of  the  execution  of  any  deed 
or  conveyance  by  which  a  married  woman  releases  and  relinquisheB 
her  dower  in  any  lands  conveyed,  granted,  or  assigned  by  hei 
husband,  or  by  which  the  husband  and  wife  convey  the  real  estate 
of  the  wife,  may  be  taken  before  any  officer  herein  authorized  to 
take  the  acknowledgment  of  deeds,  but  such  acknowledgment 
shall  not  be  taken  by  such  officer  unless  he  shall  first  make  known 
to  her  the  contents  or  purport  of  such  deed  or  conveyance,  and  she 
acknowledge,  on  a  private  examination,  separate  and  apart  from, 
and  without  the  hearing  of,  her  husband,  that  she  executed  such 
deed  or  conveyance  of  her  own  free  will  and  accord,  and  without 
any  coercion  or  compulsion  from  her  husband,  all  of  which  shall 
be  certified  by  such  officer  in  his  certificate  of  such  acknowledg- 
ment. 

^  Sect.  41.  Any  married  woman  over  the  age  of  eighteen  years, 
and  under  the  age  of  twenty-one  years,  may  release  and  relinqaish 
her  right  to  dower  in  any  lands  of  her  husband,  sold  and  conveyed 
by  him,  by  executing,  and  acknowledging  the  execution  o(  such 
conveyance,  as  provided  in  the  last  preceding  section,  if  the  father 
or  guardian  of  such  married  woman  shall  declare,  before  the  officer 
taking  such  acknowledgment,  that  he  believes  that  such  release  and 
relinquishment  of  dower  is  for  the  benefit  of  such  married  woman* 
and  that  it  would  be  prejudicial  to  her  and  her  husband  to  be  pre- 
vented from  disposing  of  the  lands  thus  conveyed,  which  declara- 
tion, with  the  name  of  such  father  or  guardian,  shall  be  inserted  as 
a  part  of  the  certificate  of  the  officer  taking  such  acknowledgment." 

Mr.  William  H.  Calkins  and  Mr.  Edwin  B.  Smith  in  support 
of  the  decree  below. 

1.  The  deed  of  an  infant  is  merely  voidable,  and  not  void, 
although  the  grantor  be  a  feme  covert.  This  is  the  rule  at 
common  law.  Zouch  v.  Parsons^  3  Burr.  1794.  It  has  been 
recognized  in  this  court  and  in  the  several  States.     Thicker  v. 
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Mareland,  10  Pet.  68 ;  Irvine  v.  Irvine,  9  Wall.  617 ;  3  Wash- 
bum  on  Real  Prop.  559,  note  6,  citing  Phillips  v.  Green^ 
8  A.  K.  Mar.  (Ky.)  11 ;  Webb  v.  Hall,  35  Me.  o36 ;  and  many 
other  cases.  It  has  been  repeatedly  so  declared  by  the  Su- 
preme Court  of  Indiana.  Doe  v.  Abemathy,  7  Blackf.  (Ind.) 
442 ;  Hartman  v.  Kendall,  4  Ind.  403  ;  Pitcher  v.  Laycock,  7  id. 
398 ;  Johnson  v.  Rockwell,  12  id.  77 ;  Chapman  v.  Chapman, 
18  id.  896 ;  MUes  v.  Lingermany  24  id.  385 ;  Law  v.  Long,  41 
id.  586  ;  and  Scranton  v.  Stewart  et  ah,  52  id.  68.  The  last 
ease  fully  disposes  of  every  issue  in  this  record,  and  led  to  the 
decree  from  which  this  appeal  was  taken.  It  has  not  been 
overruled  or  qualified  by  any  later  case. 

In  the  absence  of  any  decision  by  that  court,  we  should  sup- 
pose the  deed  of  an  infant /^rn^  covert,  in  which  her  husband 
joined,  to  be  good  and  effective.  By  marriage,  guardianship 
is  terminated.  This  common -law  rule  has  been  declared  ex- 
pressly by  statute  in  Indiana.  The  Revised  Statutes  of  1843, 
sect.  102,  c.  35,  enact  that  ^^  the  marriage  of  any  female,  under 
guardianship  as  a  minor,  to  any  person  of  full  age,  shall  ope- 
rate as  a  legal  discharge  of  her  guardianship,  in  like  manner 
as  if  she  had  arrived  at  full  age,^^  The  act  of  June  9,  1852, 
sect.  12,  c.  4,  omits  the  words  italicized,  and  adds :  '^  And  her 
guardian  shall  account  to  the  husband  of  the  ward  in  the  same 
manner  as  if  she  had  arrived  at  full  age."  The  Supreme  Court 
of  Indiana  holds  that  the  guardianship  being  thus  terminated, 
an  infant  married  to  a  man  of  full  age  can  have  no  guardian. 
State  V.  Joest,  46  Ind.  285 ;  Ex  parte  Post,  47  id.  142.  The 
husband  takes  the  place  of  the  guardian,  and  the  Revised  Stat- 
utes of  1843,  sect.  17,  c.  28,  art.  2,  would  seem  to  empower 
a  married  woman  of  any  age  to  unite  with  him  in  making  title. 
It  has,  however,  been  held  that  the  section  merely  authorizes 
a  minor  wife  to  join  in  a  conveyance  which  might  be  avoided 
by  her  within  a  reasonable  time  after  attaining  her  majority. 
Scranton  v.  Stewart  et  ah,  supra. 

2.  The  deed  being  only  voidable,  Mrs.  Sims,  if  she  desired 
to  avoid  it,  was  bound  to  do  so,  within  a  reasonable  time 
after  becoming  of  age ;  and  a  period  of  twenty-one  years  is 
not  a  reasonable  time.  Hartman  v.  Kendall,  4  id.  403 ;  Law  v. 
LfOng^  41  id.  599,  citing  numerous  cases,  especially  Bool  v.  JIftsr, 
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17  Wend.  (N.  Y.)  119;  Scraatun  v.  Stewart  et  aLy  iupra,  and 
cases  there  cited.  Some  positive  act  of  disaffirmance  is  re- 
quired ;  silence  is  affirmance.  See  above  cases,  and  also  Doe  v. 
Abemathy^  7  Blackf.  (Ind.)  442  ;  Babcock  v.  Btnvman^  8  Ind. 
110 ;  Dearborn  v.  JSastmany  4t  N.  H.  441 ;  Bobbins  v.  Eaton^ 
10  id.  561 ;  Emmons  v.  Murray^  16  id.  385  ;  WaUcuse  v.  Lewis^ 
4  Harr.  (Del.)  75;  Bastings  v.  Dollarhide^  24  Cal.  195. 
These  cases  held  that  such  act  of  disaffirmance  must  be  done 
within  a  reasonable  time.  Irvine  v.  Irvine  (9  Wall.  617)  calls 
four  years  a  long  time.  That  period  was  held  sufficient  evi- 
dence of  ratification  in  Wallace  v.  Lewis^  supra;  so  was  six 
years  in  New  Hampshire,  10  N.  H.  561  ;  16  N.  H.  386 ;  and 
nine  years  in  New  York,  11  Johns.  (N.  Y.)  539 ;  Bichard- 
son  V.  Borighty  9  Vt.  368,  871 ;  Kline  v.  Beebe^  6  Conn.  494 ; 
Wheaton  v.  East^  5  Yerg.  (Tenn.)  41.  Hartman  v.  Kendall  (4 
Ind.  408)  declares  thirteen  years  to  be  an  unreasonable  delay. 
These  decisions  also  declare  that  the  question  as  to  what  con- 
stitutes reasonable  time  must  be  determined  by  the  peculiar 
circumstances  of  each  case. 

In  this  connection  we  rely  upon  the  statement  of  Mrs.  Sima» 
subjoined  to  the  deed.  We  never  supposed  that  she  could 
make  her  deed  effective  by  merely  averring  capacity  ;  but  the 
deliberate  averment  of  a  fact  known  to  her,  but  not  to  her 
grantee,  must  operate  to  shorten  the  period  within  which  it 
would  be  reasonable  to  permit  her  to  avoid  her  deed  by  proof 
of  a  different  state  of  things  from  that  so  averred.  The  fact 
that  after  1852  she  might  have  brouglit  suit  without  joining  her 
husband  is  also  an  element  to  be  considered.  Even  if  not  bound 
to  sue  while  covert,  she  was  bound  to  disaffirm.  Disaffirmance 
is  a  preliminai*y  act :  a  fact  vital  to  be  proved  and  to  be  sea- 
sonably performed.  Tlie  time  for  its  performance  will  not  be 
extended  by  delaying  the  suit.  Bool  v.  Mix^  supra.  As  the 
consideration  was  obtained  by  her  false  pretences,  it  might 
well  be  held  that  she  would  be  barred  by  an  acquiescence 
extending  throughout  the  time  within  which  she  would  have 
been  liable  to  indictment  therefor.  Neither  in  civil  nor  crimi- 
nal procedure  is  it  a  conclusive  presumption  that  a  woman 
acts  under  the  coercion  of  her  husband.  The  facts  in  this  caae 
rebut  that  presumption. 
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The  fact  of  coverture  does  uot  excuse  an  aot  of  positive 
Fraud,,  such  as  her  signing  the  false  statement  appended  to  the 
deed.  While  the  law  of  Indiana  gives  to  married  women 
rights  superior  to  those  which  they  enjoy  in  some  of  the  other 
States,  it  does  not  release  them  from  the  obligations  of  good 
faith  and  common  honesty.  In  lAtchenherger  v.  Graham  (50 
Ind.  290),  the  silence  of  a  woman  was  held  to  be  a  ratification 
of  her  husband's  sale  of  her  personal  property.  A  fortiori^ 
then,  will  active  participation  in  his  fraud  greatly  shorten 
the  time  for  disaffirmance,  if  it  does  not  estop  her  altogether 
from  repudiating  the  contract.  Gatling  v.  Rodman^  6  id.  289 ; 
Sames  v.  McKay ^  7  id.  801. 

3.  This  is  a  bill  in  chancery,  brought  upon  the  assumption 
that  the  deed  was  void  ab  initio.  Assuming  that  the  title  is  and 
always  has  been  in  the  complainant,  it  seeks  merely  to  remove 
therefrom  a  cloud  caused  by  an  alleged  fraudulent  conspiracy 
against  her,  in  which  the  deceased  grantee  was  a  participant. 
Such  is  the  equity  which  she  sets  out  to  establish.  It  finds 
no  support  in  the  evidence  nor  warrant  in  the  law  as  it  is 
eicpounded  and  enforced  in  Indiana. 

Since  1852,  a  married  woman's  real  estate  in  Indiana  has 
been  her  separate  property. 

Mrs.  Sims  was  thereafter,  if  not  before,  empowered  to  file  her 
bill  in  the  Federal  or  the  State  court,  and  make  her  husband 
a  defendant.  This  is  in  addition  to  and  entirely  distinct  from 
the  right  to  sue  at  law  given  by  the  State  statute.  It  is  inci- 
dent to  chancery  jurisdiction,  and  her  failure  to  resort  to  it 
in  due  time  is  such  laches  as  will  bar  her  recovery  now. 

4.  Though  the  chancery  power  of  the  Federal  courts  cannot 
be  conferred  or  restrained  by  State  legislation,  yet  in  exercis- 
ing it  this  court  will  recognize  the  rules  of  property  established 
by  such  legislation,  and  construe  a  contract  accordingly.  Fair' 
field  V.  County  of  Gallatin,  100  U.  S.  47. 

Under  the  statute  of  Indiana  the  deed  in  question  was 
neither  void  nor  absolutely  and  unconditionally  voidable.  It 
passed  the  present  title  upon  delivery,  and  became  unimpeach- 
able, unless  avoided  within  a  reasonable  time.  Though  Mrs. 
Sims's  declaration  could  not  operate  to  bar  a  seasonable  action 
of  ejectment,  it  may  be  held  an  estoppel  in  these  proceedings. 
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Bispham,  Pnnuples  of  Equity,  293 ;  2  Story,  Eq.  Jar.,  c.  44, 
especially  sect.  1545,  and  cases  there  cited. 

Mr.  Arthur  D,  Richj  contra. 

« 

Mb.  Justice  Strong,  after  stating  the  case,  delivered  the 
opinion  of  the  court. 

Assuming,  as  we  think  it  must  be  assumed,  and  as  it  is  cer- 
tainly held  in  Indiana,  that  the  deed  of  Mrs.  Sims,  in  which  hei 
husband  joined,  though  made  during  her  minority,  was  not  void 
as  against  her,  but  only  voidable,  and  ^ence  that  it  was  incum 
bent  upon  her  to  disaffirm  it  within  a  reasonable  time  after  she 
came  of  age,  the  inquiry  is  still  to  be  met.  What  was  a  reason- 
able time  under  the  circumstances  of  the  case  ?  She  gave  notice 
of  her  disaffirmance  almost  immediately  after  she  became  ilu- 
covert^  —  certainly  within  less  than  two  months.  This  was, 
however,  a  little  more  than  twenty  years  after  she  attained  her 
majority. 

The  Circuit  Court  dismissed  the  complainant's  bill  for  the 
reason  that  it  did  not  appear  she  had  disaffirmed  the  deed  of 
May  28, 1847,  within  a  reasonable  time  after  the  attainment 
of  her  majority,  being  of  opinion  that  the  rule  was  estabUshed 
in  Indiana  she  must  have  so  disaffirmed  it,  notwithstanding 
her  coverture ;  that  is,  in  the  same  time  as  if  she  had  been 
discovert. 

We  find  no  decision  of  the  Indiana  courts  that  ought  to 
be  regarded  as  establishing  that  rule.  The  case  relied  upon 
by  the  appellees  in  support  of  the  judgment  of  the  Circuit 
Court  is  Scranton  v.  Stewart^  52  Ind.  68.  The  facts  of  that 
case,  it  must  be  admitted,  were  in  some  respects  like  those  of 
the  present,  though  in  others  essentially  different.  The  plain- 
tiff was  at  the  time  of  her  marriage  an  infant,  aged  sixteen. 
She  was  then  seised  in  fee-simple  of  a  tract  of  land,  containing 
forty-five  acres,  and  also  of  an  undivided  interest  in  another 
tract.  On  the  second  day  of  March,  1864,  when  she  was  in 
the  nineteenth  year  of  her  age,  she  and  her  husband  conveyed 
the  lands  to  one  George  W.  Stewart,  for  a  consideration  of 
il2,500,  a  considerable  part  of  which  was  paid.  Mrs.  Scranton 
came  of  age  on  the  12th  of  January,  1867,  gave  notice  to 
Stewart  of  her  disaffirmance  of  the  deed  on  the  22d  of  Jalyr 
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1870.  and  shortly  after  brought  her  action  to  recover  the  land. 
This  was  more  than  three  years  and  a  half  after  she  had  at- 
tained her  majority.     The  Supreme  Court  held  that  her  disaf- 
firmance was  in  time.     It  was  all  the  case  required,     fiut  the 
judge  went  on  to  declare  that  a  married  woman  who  has  made 
a  deed  of  her  lands  during  her  infancy  and  coverture  must 
disa£Srm  it  within  a  reasonable  time  after  she  ari'ives  at  age, 
notwithstanding  ber  coverture,  and  that  the  fact  of  the  con- 
tinued coverture  would  not  extend  the  time  for  the  disaffirm- 
ance.    All  this  was  obiter.     It  had  nothing  to  do  with  the 
case  before  the  court.     Nothing  in  the  facts  or  the  judgment 
required  tbe  assertion  of  such  a  rule.     And  it  is  observable 
that  it  was  said  in  a  case  in  which  it  appeared  the  married 
woman  was  seised  of  her  land  before  her  marriage,  and  that 
she  was  married  in  1864,  after  the  statutes  of  the  State  had 
greatly  enlarged  the  power  of  2ifeme  covert  over  her  property. 
Those  statutes  had  given  her  the  rights  of  9k  feme  Hole  in  regard 
to  her  lands,  and  empowered  her  to  sue  as  such  without  joining 
her  husband.     They  had  denied  to  a  husband  the  rights  which 
at  common  law  he  acquired  in  the  wife's  property  by  the  mar- 
riage.    They  had  made  her  lands  and  the  profits  of  them  her 
separate  property,  as  fully  as  if  she  was  unmarried,  with  the 
single  exception  that  she  could  not  incumber  or  convey  them 
except  by  deed  in  which  her  husband  should  join.     The  effect 
of  the  State  statute,  touching  the  marriage  relation  and  the  lia- 
bilities incident  thereto,  was  in  part  considered  in  Miles  v.  Lin- 
german  (24  id.  386),  where  it  was  said  by  the  Supreme  Court 
of  the  State  :  "  Under  our  present  statute  the  wife  may  bring 
her  action  in  regard  to  her  own  estate  as  though  she  were  a 
feme  sole.    Still  our  legislature  has  seen  proper  to  continue  the 
protection  formerly  accorded  to  her  as  a  feme  covert^  although 
as  to  her  power  to  disaffirm  her  contracts  made  during  minority 
her  legal  disability  has  been  removed.     She  has  the  legal  power 
to  disaffirm  her  contracts  made  during  infancy,  and  to  bring  her 
action  without  the  assent,  and  even  against  the  will,  of  her  hus- 
band.'*   This  language,  if  not  a  positive  assertion  of  its  converse, 
contains  at  least  a  strong  implication  that  her  power  to  disaffirm 
a  oonveyance  made  by  her  during  infancy  did  not  exist  at  com- 
mon law,  or  before  the  statutes  of  1847  and  1852  were  enacted. 
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We  find  nothing  in  any  prior  decision  of  the  Indiana  courts 
that  sustains  what  was  said  obiter  in  Seranton  v.  Stewart.  Law 
V.  L(ynff  (41  Ind.  586),  to  which  reference  has  been  made,  d&> 
cided  that  the  deed  of  a  minor,  conveying  her  land  for  a  vala- 
able  consideration,  is  voidable  only  and  not  void,  and  that  the 
right  to  avoid  it  on  coming  of  age  is  a  personal  privilege  of 
the  minor  and  her  heirs.  It  also  decided  that  when  the  aot 
of  an  infant  is  executed,  as  when  a  deed  has  been  made  and 
delivered,  the  infant  must,  on  attaining  full  age,  do  some  aet  to 
disaffirm  the  contract,  and  that  such  act  must  precede  the  com* 
mencement  of  an  action.  But  die  case  did  not  define  what  is 
a  reasonable  time,  or  rule  that  if  the  wife  came  of  age  daring 
coverture  she  was  bound  to  disaffirm  the  contract  notwithstand- 
ing her  coverture,  as  if  she  was  9,  feme  sole.  In  that  case  the 
conveyance  was  made  by  the  wife  and  her  husband  before  the 
act  of  1852  was  passed.  He  died  in  1852.  She  nuirried  again 
in  1858,  and  came  of  age  in  1854.  Her  second  husband  died 
in  1864,  and  she  married  a  third  time  in  1868.  It  was  not 
until  after  her  third  marriage  that  her  suit  was  brought.  She 
had  been  discovert  during  more  than  four  years  after  her  deed 
was  made,  and  after  she  had  reached  her  majority,  and  yet  she 
had  taken  no  step  or  done  any  act  to  disaffirm  the  deed  prior 
to  tlie  institution  of  her  suit.  No  intimation  is  given  in  the 
case  tliat  she  was  bound  to  disaffirm  or  could  disaffirm  during 
her  coverture.  Nothing,  therefore,  in  Law  v.  Loftg  supports 
what  was  said,  but  not  decided,  in  Seranton  v.  Stewart. 

But  if  the  law  was  accurately  stated  in  the  opinion  given  by 
the  court  in  Seranton  v.  Stewart^  as  applicable  to  a  deed  of  her 
lands  made  by  an  intent  feme  covert  after  the  statute  of  1852, 
it  by  no  means  follows  that  it  should  rule  the  present 
There  is  a  radical  difference  in  the  facts  of  the  two 
Mrs.  Sims  was  married  before  the  act  of  1862  or  that  of  1847 
was  passed,  and  while  the  common  law  relative  to  the  mar- 
riage relation  existed.  By  the  marriage  her  husband  acquired 
a  vested  freehold  interest  in  her  lands,  and  became  entitled  to 
the  rents  and  profits.  His  control  over  the  usufruct  thereof 
became  absolute.  His  interest  extended  during  their  joint 
lives,  or  at  least  as  long  as  the  marriage  relation  continued. 
1 1  was  an  interest  capable  of  sale.     When,  therefore,  the  deed 
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was  mttde  to  Mrs.  Everhardt  in  1846,  it  gave  to  the  grantee 
the  wife's  right,  subject  to  diaaffirmanoe,  and  the  husband's 
right  to  the  possession  and  enjoyment  of  the  profits  absolutely. 
When  th«  wile  subaequently  came  of  age,  she  continued  power- 
Laea  to  disturb  the  possession  of  the  grantee,  as  long  as  her  oot- 
eiture  laeted ;  for  the  g^ntee  held  not  only  her  right,  but  that 
id«0  of  her  husband.  The  most  she  could  have  done  was  to 
give  notice  that  she  would  not  be  bound  by  her  deed.  Was 
Bke  required  to  do  that?  To  answer  the  question  it  is  impor- 
tant to  keep  in  mind  her  condition  at  common  law.  The  land 
was  not  her  separate  eatate,  such  as  the  wife  had  in  Sdranton  y. 
SUwcurt.  In  regard  to  it  she  wsa  %uh  potentate  viri^  incapable 
<^  saing  or  making  any  oontract  without  her  husband's  assent. 
She  could  not  even  receive  a  grant  of  land  if  her  husband  dis* 
aanted  Her  disability  during  her  coverture  was  even  greater 
than  that  of  an  in&at,  and  it  is  settled  that  an  infant  cannot 
daeaffirm  his  deed  while  his  infancy  continues.  Zotich  v.  Par- 
sane,  8  Burr.  1794  ;  Roof  v.  Stafford,  7  Cow.  (N.  Y.)  179.  The 
reason  ia  that  a  disaffirmance  works  a  reinvestiture  of  the  estate 
in  the  iafant*  and  he  is  presumed  not  to  have  sufficient  discre- 
tion for  that.  Why  slKNild  not  the  greater  disability  of  cov- 
erture be  attended  with  the  same  consequences?  If  a  wife 
camiot  oontract  about  any  land  which  is  not  her  separate  prop- 
erty, bow  can  ahe,  without  the  concurrence  of  her  husband,  do 
any  act,  the  efiEect  of  which  is  to  transfer  die  title  to  land  from 
another  to  herself  ? 

We  are  not,  however,  called  upon  by  the  exigencies  of  this 
case  to  decide  that  a  wife  cannot,  during  her  coverture,  disaf- 
firm a  deed  which  she  made  during  her  infancy.  The  question 
now  is,  whether  Mrs.  Sims  did  disaffirm  her  deed  vrithin  a  rea- 
sonable time  after  she  attained  her  majority.  What  is  a  rea- 
sonable time  is  nowhere  determined  in  such  a  manner  as  to 
famish  a  rule  applicable  to  all  cases.  The  question  must 
always  be  answered  in  view  of  the  peculiar  circumstao<es  of 
each  case.  State  v.  PlaiUed^  48  N.  H.  418;  JerUeine  v.  Jen- 
kin$,  12  Iowa,  195,  and  numerous  other  cases.  It  must  be 
admitted  that  generally  the  disaffirmance  must  be  within  the 
period  limited  by  the  Statute  of  LimitatioBA  for  bringing  an 
afltien  of  ejeetm^it.    A  m»eh  less  time  has  in  some  caaea  been 
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held   unreasonable.     It  is  obvious  tbat  delay  in  some 
could  have  no  justification,  while  in  others  it  would  be  quite 
reasonable. 

Now,  in  this  case,  though  there  was  no  disaffirmance  for 
nearly  twenty-one  years  after  Mrs.  Sims  attained  her  majority^ 
there  were  very  remarkable  reasons  for  the  delay,  sufficient,  in 
our  opinion,  to  excuse  it.  When  the  deed  was  made  she  was 
laboring  under  a  double  disability,  —  infancy  and  coverture. 
Even  if  her  deed  and  that  of  her  husband  had  not  conveyed 
his  marital  right  to  the  possession  and  enjoyment  of  the  land, 
she  would  have  been  under  no  obligation,  imposed  by  the 
Statute  of  Limitations,  to  sue  until  both  the  disabilities  had 
ceased ;  that  is,  until  after  1870.  It  is  an  acknowledged  rule 
that  when  there  are  two  or  more  coexisting  disabilities  in  the 
same  person  when  his  right  of  action  accrues,  he  is  not  obliged 
to  act  until  the  last  is  removed.  2  Sugden,  Vendors,  108, 
482 ;  Mercer's  Lessee  v.  Selden,  1  How.  37.  This  is  the  rule 
under  the  Statute  of  Limitations.  But  Mrs.  Sims  could  not 
sue  until  after  her  divorce,  and  until  the  right  the  husband 
acquired  by  his  marriage  terminated.  And  had  she  given 
notice  during  her  coverture  of  disaffirmance  of  her  deed,  it  was 
in  the  power  of  her  husband  to  disaffirm  her  disaffirmance. 
2  Bishop,  Married  Women,  sect.  892.  Giving  notice,  there- 
fore, which  was  all  she  could  do,  would  have  been  a  vain 
thing.  The  law  does  not  compel  the  performance  of  things 
that  are  vain.  Mr.  Bishop,  in  his  work  to  which  we  have 
referred,  says  that  if  an  infant,  who  is  also  a  married  woman, 
makes  an  instrument  voidable  because  of  her  infancy,  the  dis- 
ability of  coverture  enables  her  to  postpone  the  act  of  avoid- 
ance to  a  reasonable  time  after  the  coverture  is  ended.  Sect. 
516.  In  support  of  this  he  refers  to  Dodd  v.  Benthal,,  4  Heisk. 
(Tenn.)  601,  and  Matherson  v.  Davis^  2  Coldw.  (Tenn.)  443. 
These  cases  certainly  sustain  the  rule  stated  in  the  text.  In 
the  former  it  was  decided  that  an  infant,  who  is  also  a  married 
woman,  has  the  option  to  dissent  from  her  deed  within  a  rea- 
sonable time  after  her  disco verture,  though  her  coverture  may 
continue  more  than  twenty  years.  And  if  this  were  not  so, 
the  disability  of  coverture,  instead  of  being  a  protection  to  the 
wife,  as  the  law  intends  it,  would  be  the  contrary.     We  bave 
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found  no  decision  that  is  in  conflict  with  this  doctrine,  and 
no  dicta  even,  except  those  in  Scranton  v.  Stewart.  And  why 
should  the  rule  not  be  thus?  The  person  who  takes  a  deed 
from  an  infant  feme  covert  knows  that  she  is  not  »f/i  juris^  and 
that  she  will  be  under  the  control  of  her  husband  while  the 
coverture  lasts.  He  is  bound  to  know,  also,  that  she  has  the 
disability  of  infancy.  He  assumes,  therefore,  the  risk  attend- 
ing both  those  disabilities. 

But  the  continued  coverture  of  Mrs.  Sims,  after  she  attained 
full  age,  is  not  the  only  circumstance  of  importance  to  the  in- 
quiry whether  she  disaffirmed  her  deed  within  a  reasonable 
time.  The  circumstances  under  which  the  deed  was  made  are 
to  be  considered.  There  is  evidence  that  she  was  constrained 
by  her  husband  to  execute  the  deed ;  that  his  conduct  toward 
her  was  abusive,  violent,  and  threatening,  in  order  to  induce 
her  to  consent  to  the  sale ;  that  she  was  intimidated  by  him ; 
that  a  look  from  him  would  make  her  do  almost  anything,  and 
that  she  was  in  a  weak  and  nervous  condition.  It  is  not 
strange  that  a  woman  bound  to  such  a  husband  should  delay 
during  her  coverture  disaffirming  a  contract  which  he  had 
forced  her  to  make. 

Add  to  this,  that  she  had  very  little  opportunity  to  disaffirm 
until  after  her  divorce.  Before  she  had  reached  her  majority 
she  removed  to  another  State,  and  never  returned  to  the  neigh- 
borhood of  the  property  to  reside.  Between  1848  or  1849  and 
1870  she  made  but  two  visits  to  Laporte,  both  on  account  of 
sickness  or  the  death  of  a  relative,  and  neither  visit  was  pro- 
longed beyond  three  days.  It  is  not  a  case,  therefore,  of  stand- 
ing by  after  she  came  of  age  and  seeing  her  property  in  the 
enjoyment  of  another. 

And  again,  she  never  did  any  act  after  her  deed  was  made 
and  after  she  came  of  age  expressive  of  her  consent  to  it  or 
implying  an  affii*mance  of  the  contract.  The  most  that  is 
alleged  against  her  is  that  she  was  silent  during  her  coverture. 
But  silence  is  not  necessarily  acquiescence. 

We  are  aware  that  the  decisions  respecting  the  disaffirm- 
Hnce  of  an  infant's  deed  are  not  in  entire  harmony  with  each 
other.  While  it  is  generally  agreed  that  the  infant  to  avoid 
it  must  disaffirm  it  within  a  reasonable  time  after  his  major- 
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ity  is  attained,  they  differ  as  to  what  constitutes  disaffirmance 
and  as  to  the  effect  of  mere  silence.  Where  there  is  noth- 
ing more  than  silence,  many  cases  hold  that  an  infant's  deed 
may  be  avoided  at  any  time  after  his  reaching  majority  until 
he  is  barred  by  the  Statute  of  Limitations,  and  that  silent 
acquiescence  for  any  period  less  than  the  period  of  limita- 
tion is  not  a  bar.  Such  was  in  effect  the  ruling  in  Irvine  v. 
Irtfine,  9  Wall.  617.  See  also  Prout  v.  Wilet/  (28  Mich.  164), 
a  w^-considered  case,  and  Lessee  of  Drake  v.  Ramsey^  6  Ohio, 
261.  But,  on  the  other  hand,  there  appears  to  be  a  greater 
number  of  cases  which  hold  that  silence  during  a  much  less 
period  of  time  will  be  held  to  be  a  confirmation  of  the  voidable 
deed.  But  they  rither  rely  upon  Holmes  v.  Blogg  (8  Taunt. 
85),  which  was  not  a  case  of  an  infant's  deed,  or  subsequent 
cases  decided  on  its  authority,  or  they  rest  in  part  upon  other 
circumstances  than  mere  silent  acquiescence,  such  as  stand- 
ing by  without  speaking  while  the  grantee  has  made  valua- 
ble improvements,  or  making  use  of  the  consideration  for  the 
deed.  We  think  the  preponderance  of  authority  is  that,  in 
deeds  executed  by  infants,  mere  inertness  or  silence,  continued 
for  a  period  less  than  that  prescribed  by  the  Statute  of  Limita- 
tions, unless  accompanied  by  affirmative  acts,  manifesting  an 
intention  to  assent  to  the  conveyance,  will  not  bar  the  infant's 
right  to  avoid  the  deed.  And  those  confirmatory  acts  must  be 
voluntary.  As  we  have  said,  one  who  is  under  a  disability  to 
make  a  contract  cannot  confirm  one  that  is  voidable,  or,  what 
is  the  same  thing,  cannot  disaffirm  it.  An  affirmance  or  a  dis- 
affirmance is  in  its  nature  a  mental  assent,  and  necessarily 
implies  the  action  of  a  free  mind,  exempt  from  all  constraint 
or  disability. 

In  view  of  these  consideiutions,  our  conclusion  is  that  Mrs. 
Sims,  the  complainant,  having  been  a  feme  covert  until  1870, 
and  never  having  done,  during  her  coverture,  any  act  to  con- 
firm the  deed  which  she  made  during  her  infancy,  could  effec- 
tively disaffirm  it  in  1870,  when  she  became  a  free  agent,  and 
that  her  notice  of  disaffirmance  and  her  suit  avoided  her  deed 
made  in  1847. 

The  remaining  question  is  whether  she  is  estopped  by  any- 
thiBg  whieh  she  has  done  from  asserting  her  right  to  ibt  land 
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in  oontroversy.  In  regard  to  this  very  little  need  be  said.  It 
is  not  insisted  that  she  did  anything  since  she  attained  her 
majority  which  can  work  an  estoppel.  All  that  is  claimed  is 
that  when  she  made  her  deed  she  asserted  that  she  was  of  age 
and  competent  to  convey.  We  are  not,  therefore,  required  to 
consider  how  far  a  married  woman  can  be  estopped  by  her  acts 
-when  she  has  the  single  disability  of  coverture.  The  question 
is,  whether  acts  and  declarations  of  an  infant  during  infancy 
can  estop  him  from  asserting  the  invalidity  of  his  deed  after  he 
has  attained  his  majority.  In  regard  to  this  there  can  be  no 
doabt,  founded  either  upon  reason  or  authority.  Without 
spending  time  to  look  at  the  reason,  the  authorities  at*e  all  one 
"way.  An  estoppel  in  pais  is  not  i^plicable  to  infants,  and  a 
fraadulent  representation  of  capacity  cannot  be  an  equivalent 
for  actual  capacity.  Brawn  v.  McClune^  5  Sandf.  (N.  Y.)  224; 
,KBen  V.  Coleman^  89  Pa.  St.  299.  A  conveyance  by  an  infant 
is  an  assertion  of  his  right  to  convey.  A  contemporaneous 
declaration  of  his  right  or  of  his  age  adds  nothing  to  what  is 
implied  in  his  deed.  An  assertion  of  an  estoppel  against  him 
is  but  a  claim  that  he  has  assented  or  contracted.  But  he  can 
no  more  do  that  effectively  than  he  oan  make  the  contract 
alleged  to  be  confirmed. 

It  is,  however,  unnecessary  to  dilate  upon  this  branch  of  the 
case.  The  judgment  of  the  Circuit  Court  was  not  rested  upon 
any  estoppel  of  the  complainant. 

Our  conclusion  upon  the  whole  matter  is  that  the  complain- 
ant was  entitled  to  the  decree  for  which  she  asked.  The 
decree  will  be  reversed^  and  the  record  remitted  with  instruc- 
tions to  enter  a  decree  in  accordance  with  this  opinion ;  and 

itia 

So  ordered. 
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Uawley  v.  Upton. 

A.,  by  his  bond,  acknowledged  the  receipt  from  an  insurance  company  of  tern 
■harea  of  its  capital  stoclc,  and  agreed  to  pay  9200  therefor,  in  instalments, 
—  one-fourth  on  the  receipt  of  the  stock  certificate,  and  the  remainder  in 
three  equal  amounts  at  three,  six,  and  nine  months  from  Jan.  7, 1871,  the  date 
of  the  bond.  He  paid  on  executing  it  f26,  and  his  name  was  entered  as  a 
stockholder  on  the  books  of  the  company.  The  certificate  was  not  dellT- 
ered  or  demanded.  In  1872,  the  company  became  bankrupt  Hdd,  that  tha 
assignee  is  entitled  to  recover  of  A.  the  unpaid  instalments. 

Ebbob  to  the  Circuit  Court  of  the  United  States  for  the 
District  of  Iowa. 

This  is  an  action  brought  July  25, 1878,  by  Clark  W.  Upton, 
assignee  in  bankruptcy  of  the  Great  Western  Insurance  Com- 
pany of  Chicago,  111.,  to  recover  from  Theodore  Hawley  the 
unpaid  instalments  alleged  to  be  due  on  his  contract  to  sub- 
scribe to  the  capital  stock  of  that  company. 

The  court,  the  case  having  been  submitted  to  it  upon  the 
pleadings  and  proofs  without  the  intervention  of  a  jury,  found 
the  following  facts  :  — 

*^  The  plaintiff  is  assignee  in  bankruptcy,  as  allied  in  the 
petition. 

'^On  the  second  day  of  January,  1871,  Rossitur,  agent  of 
the  Great  Western  Insurance  Company,  requested  the  defend- 
ant to  take  stock  in  said  company. 

^^  The  defendant,  on  certain  representations  by  Rossitur, 
signed  the  following  paper  or  bond :  — 

"<No. — .]  ThB  ObBAT  WbSTEBN  InSUBANOS  COMPANT.  [I200. 
[Stamp.] 

*' '  Capital  stock  $500,000,  with  liberty  to  increase  to  15,000,000. 

Stock  non-assessable. 

**  ^Organized  July  20,  1857,  under  act  of  legislature  approved 

March  4, 1857. 

*'  *  Know  all  men  by  these  presents,  that  for  and  in  consideration 
of  ten  shares  of 'the  capital  stock  of  the  Great  Western  Insurance 
Company  of  Chicago,  Ills.,  received  by  me,  I  am  held  and  firmly 
bound,  and  agree  to  pay  the  Great  Western  Insurance  Company  of 
Chicago  the  sum  of  two  hundred  dollars  in  instalments,  as  follows: 
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twenty-five  per  cent   thereof  upon   receipt  of  stock  certificate, 

twenty-five  per  cent  in  three  months  from  date  hereof,  twenty-five 

per  cent  six  mouths  from  date  hereof,  twenty-five  per  cent  nine 

mouths  from  date,  with  interest  ten  per  cent  after  due. 

"  '  Chicago,  7th  Jan'y,  1871. 

"  *  Thbo.  Hawley.     [sbal.] 

"  *  Signed  and  delivered  in  presence  of  — 

^^  At  the  time  the  said  bond  or  paper  was  issued  to  Hawley 
the  latter  paid  Rossitur  twenty-five  dollars,  and  delivered  to 
him  the  bond.  It  was  not  delivered  on  any  particular  condi- 
tions. It  was  delivered  to  an  agent  of  the  company's,  namely, 
the  said  Rossitur. 

^*  The  company  afterwards  came  into  possession  of  the  bond, 
and  entered  Hawley's  name  on  their  books  as  a  stockholder, 
and  published  him  in  their  publications  as  one  of  their  stock- 
holders, Hawley  having  no  knowledge  of  the  publications. 
Hawley  paid  no  other  money,  and  no  calls  were  made  upon 
him  prior  to  the  bankruptcy. 

**  No  certificate  of  stock  was  ever  sent  or  delivered  to  Haw- 
ley, and  he  made  no  demand  on  the  company  for  any  certificate 
of  stock. 

'^  The  bankruptcy  of  the  insurance  company  was  caused  by 
fire  in  October,  1871. 

^^  The  defendant  signed  no  subscription  paper  or  any  other 
paper  than  the  bond  above  set  out. 

^^  On  the  foregoing  facts  and  the  pleadings  judgment  was 
rendered  for  the  plaintiff.  The  judges  were  opposed  in  opin- 
ion on  the  following  questions :  — 

"  1st,  Whether  the  delivery  of  a  stock  certificate  under 
the  above  circumstances  was  necessary  to  constitute  the  rela- 
tion of  stockholder  between  the  defendant  and  the  insurance 
company. 

''*'  2d,  Whether  the  above  facts  constitute  a  defence  to  the 
action. 

*"  The  judges  being  divided  in  opinion  on  the  above  questions, 
hereby  certify  such  division  to  the  Supreme  Court,  pursuant  to 
the  statute  in  such  case  made  and  provided." 

Mr.  Gahisha  Parsons  for  the  plaintiff  in  error. 

Mr.  C,  C.  Noursey  contra. 
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Mb.  Chixf  Justice  Waitb  delivered  the  opinion  of  the 
eoart. 

It  cannot  be  doubted  that  one  who  has  become  bound  as  a 
subscriber  to  the  capital  stock  of  a  corporation  must  pay  his 
subscription  if  required  to  meet  the  obligations  of  the  corpora- 
tion. A  certificate  in  his  favor  for  the  stock  is  not  necessary 
to  make  him  a  subscriber.  All  that  need  be  done,  so  far  as 
creditora  Mre  concerned,  is  that  the  subscriber  shall  have  bound 
himself  to  become  a  contributor  to  the  fund  which  the  capital 
stock  of  the  corporation  represents.  If  such  an  obligation 
exists,  the  courts  can  enforce  the  contribution  when  required. 
After  having  bound  himself  to  contribute,  he  cannot  be  dii»- 
chaxged  from  the  obligation  he  has  assumed  until  the  contribu- 
tion has  actually  been  made,  or  the  obligation  in  some  lawful 
way  extingaished. 

These  are  elementary  principles.  Upton^  Assignee^  v.  TrUnl^ 
eock^  91  U.  S.  45 ;  Web%Ur  y.  Upton^  id.  65.  The  only  question 
we  haye  to  consider  is  whether,  from  the  facts  found,  it  appears 
that  Hawley,  the  plaintiff  in  error,  had  become  an  accepted 
sabscriber  to  the  stock  of  the  company  before  the  bankruptcy. 
There  can  be  no  doubt  that  he  was  approached  by  an  agent  of 
the  company  with  a  view  of  securing  him  as  a  subscriber.  It 
is  equally  true  that  after  the  representations  made  to  him  be 
was  willing  to  become  a  stockholder.  The  result  was  that  he 
executed  the  paper  set  out  in  the  findings,  by  which  he  ac- 
knowledged the  receipt  from  the  company  of  ten  shares  of  its 
stook,  and  agreed  within  the  time  named  to  pay  to  the  company 
$200,  or  twenty  per  cent  of  its  par  value.  As  the  company 
could  not  sell  its  stock  at  less  than  par,  what  was  done 
aasounted  in  law  to  a  subscription  for  the  stock,  and  nothing 
else.  It  is  true  the  stock  he  took  purported  to  be  non-assess- 
able ;  but  that  in  law  could  only  mean  that  no  assessment  would 
be  made  beyond  the  percentage  he  had  specially  bound  him- 
self to  pay,  unless  the  legal  liabilities  of  the  company  required 
it.     UpUn,  Amignety  v.  TribUeoek^  9upra. 

ThB  paper  he  signed  was  delivered  to  the  company  by  the 
agent  who  got  it.  That  it  was  accepted  by  the  company  as  a 
sabeoription  is  shown  ocmclusively  by  the  fact  that  his  name 
was  entered  on  the  books  as  a  stockholder  and  pablicataon 
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made  accordingly.  It  matters  not  that  he  had  no  knowledge 
of  such  a  pablieation.  His  receipt  for  the  stock  was  an  ac- 
knowledgment, so  far  as  he  was  concerned,  that  he  had  become 
a  stockholder,  and,  after  an  acceptance  by  the  company,  his 
liability  was  fixed  whether  any  publication  was  made  or  not. 
The  publication  is  only  important  as  a  means  of  showing  that 
his  subscription  made  to  an  agent  had  been  accepted  and  rati« 
fied  by  the  company.  The  entries  on  the  books  had  the  same 
effect.  The  publication  only  made  it  more  notorious.  The 
ultimate  fact  to  be  established  is  that  a  subscription  had  not 
only  been  made  by  Hawley,  but  accepted  by  the  company. 

Both  in  the  pleadings  and  the  argument  the  defence  waa 
fiot  principally  on  the  fact  that  no  certificate  of  stock  had  been 
issued.  It  may  be  conceded  that  if  a  suit  had  been  brought 
by  the  company  on  the  express  promise  to  pay  the  twenty  per 
cent,  there  could  have  been  no  recoTery  without  a  tender  of 
the  certificate ;  but  that  is  not  this  case.  Here  the  creditors 
of  the  bankrupt  company  are  proceeding  against  Hawley  as  a 
stockholder,  to  compel  him  to  contribute  to  the  fund  which  the 
law  had  provided  for  their  security,  what  he  by  his  subscription 
agreed  he  would  pay.  The  suit  is  not  brought  on  his  special 
agreement  to  pay  the  twenty  per  cent,  but  on  his  general  lia- 
bility as  a  subscriber  to  pay  for  his  stodk  wheneyer  it  was 
wanted  to  meet  the  liabilities  of  the  company.  As  the  certifi- 
cate was  not  needed  to  perfect  the  subscription,  its  non^eliyery 
cannot  stand  in  the  way  of  a  recovery  in  this  action. 

We  have  no  hesitation  in  answering  each  of  the  questions 
mrlified  in  the  negative,  and  the  judgment  is  consequently 

Affirm^ 
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Lanahan  v.  Sbabs. 

1  Where  a  partj,  on  receiTing  an  absolute  deed,  cJTenants  with  his  gnator 
to  reconvej  the  lands,  when  the  money  which  it  was  given  to  secure  ahmll 
be  paid,  both  Instruments  must  be  taken  together  as  constituting  a  mort- 
gage- 

L  The  mortgagee  of  a  homestead  in  Texas  cannot  maintain  ejectment  therefor, 

if  the  "  forced  sale  "  thereof  be  prohibited  bj  the  Constitution  of  the  State 
which  was  in  force  at  the  date  of  the  mortgage. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
Western  District  of  Texas. 

This  was  a  suit  in  equity  by  James  £.  Sears  and  Clara  Sears, 
against  Samuel  J.  Lanahan. 

The  case  made  by  the  bill  is,  in  substance :  The  complain- 
ants were  married  in  November,  1869,  and  thereafter  lived, 
and  still  live,  in  Texas,  said  James  since  his  marriage  hav- 
ing been,  under  the  Constitution  and  laws  of  that  State,  the 
head  of  a  family.  In  May,  1870,  they  purchased  certain  im- 
proved lots  in  Waco,  Texas,  and  he  thereupon  took  possession 
of  them,  and  has,  as  the  head  of  a  family,  and  with  his  wife, 
ever  since  occupied  them  as  their  homestead.  He  was  engaged 
in  business,  and  became  indebted  to  the  firm  of  Lanahan  & 
Son,  of  Baltimore,  to  whom  he  gave  his  promissory  notes,  ag- 
gregating $7,858.19.  They  were  not  paid,  and  the  firm  press- 
ing for  payment,  or  security,  he  and  wife,  to  obtain  time  and 
to  prevent  legal  proceedings,  made.  May  2,  1873,  an  absolute 
deed  —  which  was  duly  acknowledged  and  recorded  —  of  the 
lots  to  one  Kobertson,  agent  of  the  firm.  Though  made  to 
him,  it  was  really  for  the  benefit  of  the  firm,  and  there  was 
executed  and  delivered,  contemporaneously  therewith,  a  writing 
by  him,  which  sets  forth  that  the  deed  was  made  for  the  pur- 
pose of  securing  the  notes. 

Notwithstanding  the  deed,  the  complainants  continued  to 
occupy  the  homestead.  It  was  subsequently  conveyed,  with- 
out consideration,  by  Robertson  to  one  Fort,  who  conveyed 
it  in  the  same  way  to  Samuel  J.  Lanahan,  a  member  of  the 
firm.  He  holds  the  same  for  its  benefit,  and,  the  notes  being 
due  and  unpaid,  brouglit  ejectment,  Dec.  20,  1875,  in  the  court 
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below,  to  try  the  title  to,  and  recover  the  possession  of,  the 
lots,  making  only  said  James  a  party  defendant. 

The  bill  avers  that  the  deed  of  May  2,  1873,  and  accom- 
panying agreement,  constitute  a  mortgage  upon  the  homestead 
which  cannot  be  judicially  enforced,  and  that,  if  the  judgment 
be  recovered,  the  complainant  Clara  will  be  wrongly  deprived 
of  her  homestead.  An  injunction  is  prayed  for,  restraining 
Lanahan  from  the  further  prosecution  of  his  suit. 

The  defendant's  demurrer  to  the  bill  having  been  overruled, 
and  he  declining  to  answer,  the  court  decreed  in  favor  of  the 
complainants. 

The  defendant  then  appealed  here. 

Art.  12,  sect.  15,  of  the  Constitution  of  Texas  of  1868  is  as 
follows :  — 

^  The  legislature  shall  have  power,  and  it  shall  be  their  duty,  to 
protect  by  law  from  forced  sale  a  certain  portion  of  the  property 
of  all  heads  of  famUies.  The  homestead  of  a  family  not  to  ex- 
ceed two  hundred  acres  of  land  (not  included  in  a  city,  town,  or 
village),  or  any  city,  town,  or  village  lot  or  lots  not  to  exceed 
five  thousand  dollars  in  value  at  the  time  of  their  destination  ns 
a  homestead,  and  without  reference  to  the  value  of  any  improve- 
ments thereon,  shall  not  be  subject  to  forced  sale  for  debts,  exce|)t 
they  be  for  the  purchase  thereof,  for  the  taxes  assessed  thereon, 
or  for  labor  and  materials  expended  thereon  ;  nor  shall  the  owner, 
if  a  married  man,  be  at  liberty  to  alienate  the  same,  unless  by 
the  consent  of  the  wife,  and  in  such  manner  as  may  be  prescribed 
by  law." 

Mr.  Bernard  Carter  for  the  appellant. 

A  mortgage  of  a  homestead,  executed  by  the  husband  and 
wife  to  secure  his  indebtodness,  if  it  be  in  the  form  required 
by  the  law  of  Texas,  is  valid  and  binding  on  them.  Sampson 
^Keene  v.  Williamnon^  6  Tex.  118;  Jordan  y.Peak^  88  id.  429. 
The  mortgagee  under  such  a  mortgage  can,  after  default  and 
condition  broken,  maintain  in  the  Circuit  Court  of  the  United 
States  an  action  for  the  possession  of  the  land. 

It  is  an  elementary  principle  that  a  mortgagee  who  is  not,  as 
in  this  case,  a  citizen  of  the  State  where  the  suit  is  brought  may, 
after  default  and  breach  of  the  conditions  of  the  mortgage, 
maintain  in  the  Circuit  Court  of  '^he  United  States  ejectment 
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writ  of  entry,  or  whatever  may  be  the  appropriate  action  in  the 
particular  jurisdiction  to  recover  possession  of  the  demanded 
premises.  Brobst  y.  Brocks  10  Wall.  529 ;  Hutchin%  v.  King<i 
1  id.  58 ;  Hughen  v.  EdwardB^  9  Wheat.  494.  The  Constitution 
of  Texas,  which  exempts  from  a  ^^  forced  sale  "  the  homestead, 
does  not  inhibit  such  an  action  therefor  by  the  mortgagee  on 
the  common-law  side  of  the  Circuit  Court  of  the  United  States, 
although  his  only  remedy  in  the  courts  of  that  State  is  by  a 
proceeding  to  foreclose  his  mortgage. 

The  action  sought  to  be  enjoined  seeks  no  sale  of  the  prop- 
erty, forced  or  otherwise.  It  is  simply  one  of  the  long-estab- 
lished alternative  remedies  of  the  mortgagee;  viz.,  that  of 
taking  the  property  into  possession,  and  applying  the  rents  and 
profits  to  the  liquidation  of  the  debt.  2  Story,  Eq.,  sect.  1016 ; 
Hanway  v.  Thomp^auy  14  Tex.  142. 

The  decisions  in  Texas  establish,  — 

1.  That  if  there  is  a  mortgage  of  the  homestead,  with  no 
power  of  sale  inserted  therein,  then  the  court  will  not  decree 
a  sale,  because  it  is  in  that  State  a  forced  sale. ' 

2.  That  if  there  is  a  power  of  sale  inserted  in  the  mort- 
gage or  deed  of  trust,  authorizing  the  trustee  or  mortgagee 
to  sell  on  default,  he  may  sell,  and  this  is  not  a  '^forced 
sale."  Sampson  ^  Keene  v.  Williamson^  supra;  Jordan  v. 
Peaky  supra. 

The  provision  in  the  Constitution  adopted  by  Texas  in  1875, 
that  ^^  No  mortgage,  trust-deed,  or  other  lien  on  the  homestead 
shall  ever  be  valid,  except  for  the  purchase-money  therefor,  or 
improvements  made  thereon,  as  hereinbefore  provided,  whether 
such  mortgage  or  trust-deed  or  other  lien  shall  have  been 
created  by  the  husband  alone,  or  together  with  his  wife ;  and 
all  pretended  sales  of  the  homestead,  involving  any  condition 
of  defeasance,  shall  be  void,"  can  have  no  application  to  the 
rights  secured  to  the  appellant  by  the  mortgage  of  May  % 
1878. 

A  subsequent  statute  substantially  altering  the  security  can- 
not affect  the  rights  of  the  mortgagee.  Branson  v.  JEmsw, 
1  How.  818. 

It  makes  no  difference  whether  this  attempted  impairment 
of  them  be  by  a  constitutional  or  a  statutory  provision.     ^tV- 
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road  Company  y.  McClure^  10  Wall.  511 ;  Ghinn  v.  Barry^  15 
•d.  610. 

A  brief  prepared  by  the  late  Mr.  Bailie  Peyton  was  filed  for 
the  appellees. 

Mk.  Justice  Field  delivered  the  opinion  of  the  court. 

The  premises  described  in  the  complaint  are  in  the  city  of 
Waco,  in  the  State  of  Texas.  They  have  been  the  homestead 
of  the  complainants  from  the  time  of  their  purchase,  in  May, 
1870.  The  conveyance  to  Robertson  in  187o  was  accompanied 
by  a  defeasance  from  him,  stating  that  the  deed  was  executed 
as  security  for  certain  promissory  notes  of  the  husband.  The 
two  documents — the  deed,  which  was  absolute  in  form,  and 
the  defeasance  —  are,  therefore,  to  be  taken  together  as  if 
forming  one  instrument.  They  together  constitute  a  mortgage, 
and  as  such  would  be  treated  in  the  courts  of  Texas. 

By  the  Constitution  of  that  State  of  1868,  which  was  in 
torce  when  the  notes  were  given  and  the  mortgage  executed, 
the  homestead  of  a  family  was  not  subject  to  forced  sale  for 
debts,  except  for  the  purchase-money,  or  for  taxes,  and  for 
labor  and  materials  expended  thereon.  The  premises  in  ques- 
tion, therefore,  could  not  be  sold  under  any  decree  in  a  suit  for 
the  foreclosure  of  the  mortgage.  The  prohibition  of  the  Con- 
stitution extended  to  any  species  of  compulsory  disposition  of 
the  homestead,  whether  denominated  a  sale  or  otherwise.  A 
similar  prohibition  iTi  the  Constitution  of  1845  was  so  construed 
by  the  Supreme  Court  of  the  State  in  Sampson  ^  Keene  v.  Wil- 
liamson^ contained  in  the  6th  of  Texas  Reports.  In  that  case 
Chief  Justice  Hemphill  said  that  '*the  Constitution  obviously 
intended  that  the  homestead  should  be  exempted  from  the 
operation  of  any  species  of  execution,  or  from  any  forced  dis- 
position of  the  property,  whether  partial  or  total,  which  would 
disturb  the  family  in  the  quiet  and  uninterrupted  possession  of 
their  home  with  the  property  thereto  attached.  The  benefi- 
cence of  the  provision  has  a  much  wider  range  than  to  pro- 
tect the  family  from  a  sale  which  would  utterly  extinguish  all 
right  in  the  property.  It  shields  them  also  from  any  extents 
or  deliveries  of  the  property,  or  from  any  forcible  appropria- 
tion of  its  rents,  issues,  and  profits.     It  protects  the  domestic 
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ianutuary  from  every  species  of  intrusion  which,  under  color 
of  law,  would  subject  the  property,  by  any  disposition  what- 
ever, to  the  payment  of  debts." 

The  appellant  is  the  owner  of  the  mortgage  in  this  case,  and 
aware  —  so  states  his  counsel  —  that  he  could  not  enforce  it 
against  the  homestead  in  the  State  courts,  as  there  mortgages 
can  only  be  enforced  by  a  decree  of  sale,  commenced  an  action 
of  ejectment  for  the  premises  in  the  Circuit  Court  of  the 
United  States,  contending  that  the  mortgage  passed  the  legal 
title  as  against  the  mortgagors,  and  that,  as  its  owner,  he  had  a 
right  to  recover  the  possession  of  the  premises  for  default  in 
the  payment  of  the  notes  secured.  He  sought,  in  other  words, 
to  get  around  the  State  Constitution  by  the  form  of  his  proced- 
ure in  the  Federal  court.  We  do  not  think  that  its  wise  and 
beneficent  purpose  of  securing  a  home  to  the  family  against 
the  vicissitudes  of  fortune  can  be  thus  easily  evaded.  A 
forced  dispossession  in  ejectment  is  as  much  within  the  pro- 
hibition as  a  forced  sale  under  judicial  process.  We  think, 
therefore,  that  the  decree  in  the  suit,  enjoining  the  action  of 
ejectment,  was  properly  rendered  upon  the  undisputed  facts 

stated  in  the  complaint;  and  it  is  accordingly 

Affirmed. 


Clark  v.  Ukited  Statbs. 

A  partj  who  bribes  an  officer  of  the  United  States  with  money  cannot  maintain 

an  action  to  recover  it. 

Appkal  from  the  Court  of  Claims. 

This  is  a  suit  by  James  S.  Clark  and  Edward  Fulton,  partr 
ners  under  the  name  and  style  of  J.  S.  Clark  &  Co.,  to  recover 
from  the  United  States  the  sum  of  f  10,000  alleged  to  have 
been  extorted  from  the  petitioners  in  December,  1864,  by  Col. 
Harai  Robinson,  then  acting  provost^marshal-general  for  the 
Department  of  the  Gulf. 

The  court  below  found  the  following  facts: — 
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I.  On  the  26th  of  October,  1864,  tlie  Secretary  of  the  Treas- 
ury signed  and  delivered  to  the  claimants  the  paper  of  that 
date,  annexed  to  the  petition  ;  and  on  the  same  day  Abraham 
Lincoln,  President  of  the  United  States,  signed  the  order  of 
that  date,  accompanying  said  paper,  and  also  annexed  to  the 
petition. 

IJ.'  On  the  16th  of  Noyember,  1864,  the  claimants  delivered 
to  George  S.  Denison,  the  acting  collector  of  customs  at  New 
Orleans,  a  bond,  duly  executed,  with  proper  and  sufficient  sure- 
ties, in  the  sum  of  $250,000,  as  required  by  the  aforesaid  paper 
signed  by  the  Secretary  of  the  Treasury. 

III.  On  the  18th  of  December,  1864,  on  the  United  States 
dbip  **  Choctaw,"  oflE  Bayou  Sara,  La.,  John  J.  Cornwell,  lieu- 
tenant-commander of  the  United  States  navy,  commanding  the 
second  and  third  districts  of  the  Mississippi  River,  issued  the 
following  order,  addressed  to  naval  officers  between  Bayou  Sara 
and  New  Orleans:  *'  Pass  the  steamer  'Sciota,'  Captain  Owes- 
ney,  with  a  cargo  of  three  hundred  and  thirty-six  (33t^^  bales 
d  cotton,  to  New  Orleans,  without  molestation.  The  cotton 
was  taken  on  board  at  Bayou  Sara  by  my  consent." 

IV.  On  the  arrival  of  the  steamer  "  Sciota  "  at  New  Orleans, 
she  and  her  cargo  were  seized  by  the  United  States  military 
police,  under  the  control  of  Col.  Harai  Robinson,  then  acting 
as  provost-marshal-general  of  the  Department  of  the  Gulf,  of 
which  department  Gen.  S.  A.  Hurlbut  was  then  in  command. 

V.  After  the  seizure  of  the  **  Sciota  "  and  her  cai-go,  General 
Hurlbut  issued  a  special  order,  stating  that,  by  direction  of 
the  major-general  commanding  the  militai^y  division  west  of  the 
Mississippi,  the  cotton  brought  by  the  steamer  ^^  Sciota ''  should 
be  disposed  of  as  follows:  A  certain  number  of  bales  (nun)ber 
not  shown)  to  be  given  to  the  claimants ;  the  remainder  to 
be  tamed  over  to  O.  N.  Cutler,  the  United  States  purchas- 
ing-^agent ;  and  that  the  claimants,  should  give  bonds  for  their 
appearance  when  required.  On  said  Robinson's  receipt  of  said 
order  he  sent  for  the  claimants,  and  they  appeared  before  him, 
and  gave  bonds ;  at  which  time  they  did  not  exhibit  to  him 
any  papers  in  relation  to  the  shipment  of  cotton.  It  was  not 
the  province  of  said  Robinson  to  have  anything  to  do  with  the 
receiving  or  disposing  of  the  cotton. 
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YI.  On  or  about  the  21st  of  December,  1864»  in  the  eyening, 
after  office  hours,  the  claimants  called  on  the  said  Robinson  at 
his  dwelling,  and  showed  him  the  papers  aforesaid,  dated  Oct. 
26,  1864,  signed  by  the  Secretary  of  the  Treasury  and  the 
[^resident,  which  the  said  Robinson  had  not  before  seen  or 
had  any  knowledge  of,  and  the  claimants  asked  him  what  he 
thought  of  that  permit.  He  told  them  he  thought  it  was  a 
sweeping  one ;  that  it  covered  all  ground.  They  answered  that, 
notwithstanding  that  permit,  the  cotton  aboard  the  ^^  Sciota '' 
had  been  seized  and  detained,  and  themselves  put  under  bond. 
He  asked  how  that  could  be.  They  answered  that  the  permit 
was  of  no  account  unless  signed  by  the  major^neral  command- 
ing the  department.  He  asked  them  if  they  had  presented 
it  to  the  general  commanding.  They  said  yes,  and  it  had 
been  refused.  He  then  advised  them  to  go  to  General  Ganby, 
who  commanded  the  military  division  west  of  the  Mississippi, 
and  show  the  permit  to  him.  They  replied,  '^  You  know  that 
is  useless  by  the  very  order  which  put  us  under  bond:  it 
states  by  order  of  the  general  commanding  the  military  divi- 
sion west  of  the  Mississippi."  They  further  said  they  were 
satisfied  that  it  could  not  be  done  except  by  money;  that 
money  was  wanted ;  and  that  they  were  willing  to  pay  most 
liberally  to  have  it  signed  ;  that  that  would  cover  and  release 
their  cotton.  They  said  they  would  pay  910,000  to  have  that 
presidential  permit  indorsed,  and  their  cotton  released.  He 
then  told  them  to  leave  the  permit  with  him,  and  he  would 
see  about  it. 

The  next  day  the  said  Robinson  took  the  permit  to  Greneral 
Hurlbut,  and  told  him  the  parties  wished  to  have  it  signed  by 
him.  General  Hurlbut  replied,  ^^  Yes,  I  have  seen  this  permit 
before.  I  have  refused  to  sign  it."  Robinson  then  said,  ""  Gen- 
eral, these  men  have  offered  a  large  amount  of  money  to  get 
this  permit  indorsed ;  there's  money  in  it."  Hurlbut  perused 
the  permit  carefully,  and  said,  ^^You  must  take  that  to  Mr. 
Denison,  and  have  him  certify  that  the  proper  bonds  have  been 
filed  by  these  parties,  Clark  and  Fulton."  Robinson  took  the 
permit  to  said  Denison,  and  advised  him  of  the  wishes  of  Gen- 
eral Hurlbut.  Denison  then  indorsed  on  the  permit  the  fol- 
lowing certificate :  — 
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"  GusTOM-HouBE,  Collbctok'h  Officb, 

"  New  Orleans,  La.,  Nov.  16, 1864. 

^  I  certify  timt  J.  S.  Clark  and  £.  Fulton  have  delivered  to  me  a 
bond,  duly  executed,  with  proper  and  sufficient  sureties,  in  the  sum 
of  (;250,000y  as  required  by  the  foregoing  authority  from  the  Secre> 
tary  of  the  Treasury. 

[SBAL.]  ^^OeO.    S.    DeNISON, 

"  Sp,  Ag*t  ^  TnoBury  Dep*t  f  Act'g  Collector  of  CuttomB." 

Robinson  then  took  the  permit  back  to  Hurlbut,  who  placed 
on  it  the  following  indorsement :  — 

«'  Hbadq'bs  Dbp't  Oulf,  Dec.  28,  1864. 
"  The  above  executive  order  will  be  obeyed  and  respected  by  all 
military  officers  within  this  department. 

"  S.  A.  HuBLBUT,  M.  O.  C:' 

That  day,  or  the  next,  the  claimants  handed  Robinson, 
at  his  dwelling,  ^,000 ;  and  subsequently,  on  the  same  day, 
he  handed  that  money  back  to  them,  stating  to  them  that 
it  did  not  suit  him  to  receive  it  in  that  manner.  They  asked 
him  how  he  would  receive  it.  He  told  them  he  would  receive 
it  through  Denison,  the  collector  of  the  port.  The  next  morn- 
ing Denison  handed  him  an  envelope  with  $5,000  in  it,  out  of 
which  Robinson  took  $2,000  or  $3,000  and  gave  it  to  General 
Hurlbut,  and  laid  away  the  balance  in  the  provost-marshal- 
generaFs  office. 

After  that  money  was  given  to  Robinson,  the  claimant  Clark 
saw  him  again,  and  said  to  him,  ^'  Now  I  have  the  permit  in- 
dorsed, see  if  you  can  get  my  cotton  released ;  see  if  General 
Hurlbut  will  give  an  order  releasing  or  justifying  the  release 
of  my  cotton."  Robinson  then  saw  Hurlbut  and  stated  the 
facts  to  him,  and  Hurlbut  then  wrote  the  following  paper :  — 

^  Hbadquabtbbs  Department  of  thb  Gulf, 
"  Nbw  Obleans,  Dec.  24, 1864. 

''  Pursuant  to  executive  order  of  his  exc'y  the  President  of  the 
United  States,  J.  S.  Clark  and  E.Fulton  are  permitted  to  bring  th(* 
oamber  of  bales  of  cotton  in  said  order  mentioned  from  RatdifiTs 
Landing,  on  the  Miss.  River,  25  miles  above  Bayou  Sara,  on  the 
steamer  '  Sciota,'  provided  the  same  is  received  under  protection  of 
a  gunboat.    The  taking  of  any  passengers  or  freight  to  be  landed  at 
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any  point,  or  the  payment  of  anything  but  United  States  treasury 
notes,  will  work  forfeiture  of  steamer  and  cargo.  The  cotton  re- 
turning on  the  boat  will  be  reported  and  identified  by  Mr.  O.  N. 

Cutler  and  the  prov.  mar.  gen'l. 

"  S.  A.  HuRLBUT,  M:  O.  (7.** 

The  claimants  then  paid  Robinson  another  $6,000,  which  wa^ 
disposed  of  in  the  same  manner  as  the  first. 

Afterward,  and  prior  to  the  thirteenth  day  of  February,  1865, 
they  paid  Robinson  the  further  sum  of  $3,000,  of  which  he  gare 
$1,000  to  General  Hurlbut,  and  the  rest  was  disposed  of  by 
Robinson  in  the  provost-marshal-general's  ofiBce. 

Besides  the  moneys  so  received  by  Robinson  from  the  claim- 
ants, other  moneys  were  paid  him  by  C.  A.  Weed  &  Co.,  the 
amount  of  which  does  not  appear,  and  also  the  sum  of  $1,000 
was  paid  him  by  one  Courtney. 

Of  the  whole  amount  paid  him  by  all  those  parties,  $8,000 
went  into  the  hands  of  General  Hurlbut,  who  returned  the 
same  amount  to  Robinson  on  or  about  the  4th  of  April,  1865. 
With  the  remainder  of  said  whole  amount,  or  a  part  of  it<, 
Robinson  purchased  gold  coin,  which  he  deposited  in  the  First 
National  Bank  of  New  Orleans,  taking  therefor  certificates  of 
deposit  in  favor  of  different  officers  of  the  bank,  which  they 
indorsed  over  to  him,  to  the  amount  of  $7,602.26. 

VII.  In  January,  1865,  a  special  commission  in  New  Orleans 
was  appointed  by  the  Secretary  of  War,  with  the  sanction  of 
the  President,  and  was  in  session  there  until  May  5  following. 

On  the  18th  of  February,  1865,  that  commission  placed  the 
said  Robinson  in  solitary  confinement,  and  the  same  day 
stopped  the  payment  of  said  certificates  of  deposit;  and  the 
amount  of  them,  in  gold  coin,  was  afterward  turned  over  by 
the  commission  to  the  Secretary  of  War,  by  whom  the  same 
was  put  as  a  special  deposit  in  the  Treasury  Department  until 
the  16th  of  June,  1869,  when,  at  the  request  of  the  Secretary 
of  War,  the  same  was  covered  into  the  treasury. 

That  commission  also  took  $8,000  from  said  Robinaon,  which 
was  likewise  turned  over  to  the  Secretary  of  War,  by  whom  it 
was,  with  the  addition  of  $40  interest,  accrued  on  compound 
interest  notes*  paid  into  the  treasury  on  the  10th  of  Jiuie, 
1869. 
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Vni.  The  money  paid  as  aforesaid  by  the  claimants  to  said 
Robinson  was  paid  by  them  with  the  corrupt  motive  and  pur- 
pose  on  their  part  of  procuring  official  action  whereby  their 
cotton  should  be  released. 

The  following  additional  finding  was  allowed  at  the  request 
c  f  the  claimants. 

It  does  not  appear  that  there  were  any  interviews  between 
the  claimants  and  the  said  Robinson  upon  any  subject,  nor  any 
offer  of  the  payment  of  any  sum  or  sums  of  money  by  them  to 
the  said  Robinson,  for  any  purpose,  until  after  the  seizure,  by 
the  United  States  military  police,  of  the  claimant's  steamer 
^^  Sciota "  and  the  cargo  of  cotton  thereon,  which  had  been 
shipped  from  Bayou  Sara,  La.,  under  the  pass  and  supervision 
of  Lieut.-Com.  John  J.  Corn  well,  of  the  United  States  steam- 
ship *"'  Choctaw,"  on  the  thirteenth  day  of  December,  1864. 

Upon  the  foregoing  facts  the  conclusion  of  law  was  that  the 
claimants  were  not  entitled  to  recover. 

The  petition  having  been  dismissed,  the  claimants  appealed 
here. 

The  paper  referred  to  in  the  first  finding  is  as  follows :  — 

*' Treasury  Department,  Oct.*26,  1864. 

"J.  S.  Clark  and  E.  Fulton  allege  that  prior  to  the  second  day 
of  July,  1864,  under  authority  of  Geo.  S.  Denison,  special  agent  of 
the  Treasury  Department  at  New  Orleans,  they  purchased  in  the 
parishes  of  East  and  West  Feliciana,  in  the  State  of  Louisiana^ 
3,4J^5  hales  of  cotton  upon  which  tht^y  advanced  the  sum  of 
$1^8,200  in  United  States  currency,  as  part  payment  tor  the  same, 
and  became  liable  to  pay  tlie  balance  of  the  purchase-money. 

*''•  That  after  purchasing  and  becoming  owners  of  said  cotton,  and 
while  in  the  act  of  moving  the  same  to  market  for  sale,  they  ascer- 
t.iined  that  by  the  passage  of  the  act  of  July  2,  1864,  they  were 
prevented  from  proceeding  with  the  shipment  of  said  cotton  or  in 
any  way  interfering  with  the  same,  and  it  now  remains  at  the 
points  above  named,  exposed  to  the  depredations  of  guerillas. 
They  therefore  ask  that  authority  may  be  granted  them  to  com- 
plete the  transaction  commenced  and  conducted  thus  far  under  the 
prescribed  rules  and  regulations  of  the  Treasury  Department. 

**  After  fnll  examination,  and  in  view  of  the  fact  that  the  loyalty 
of  the  parties  is  not  questioned,  and  that  there  are  no  adverse  claim- 
aitts  to  said  cotton  known  to  the  department,  authority  is  hereby 
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given  to  the  said  J.  S.  Clark  and  £.  Fulton  to  transport  by  way  of 
New  Orleans  (where  all  government  fees  and  dues  shall  be  paid 
before  shipment  therefrom)  the  -cotton  in  question,  provided  they 
shall  first  present  to  the  acting  collector  of  customs,  at  New 
Orleans,  the  original  authorities  or  permits  under  which  they  acted, 
or  copies  thereof  certified  by  the  oflicer  with  whom  they  are  filed, 
with  proof  to  his  satisfaction  that  the  cotton  was  actually  pur- 
chased in  good  faith,  under  and  by  virtue  of  said  authorities,  and 
payment  made  and  liabilities  incurred  as  alleged ;  and  provided 
further,  that  the  said  J.  S.  Clark  and  E.  Fulton  shall  firat  execute 
to  the  satisfaction  of  the  said  acting  collector  at  New  Orleans  a 
bond  with  sufficient  security  in  the  penalty  of  1250,000,  conditioned 
that  all  fees  and  taxes,  in  any  way  due  or  accruing  to  the  govern- 
ment of  the  United  States  from  said  cotton,  shall  be  paid  on  its 
arrival  at  New  Orleans,  and  any  cotton  transported  or  attempted  to 
be  transported  under  this  authority  without  the  original  permits  or 
authorities,  or  certified  copies  thereof  and  proof  herein  required, 
shall  be  seized  and  proceeded  against  for  forfeiture  and  condemna- 
tion to  the  United  States. 

^  The  acting  collector  at  New  Orleans  shall  record  and  file,  in  his 
ofiice,  a  copy  of  this  authority,  and  deliver  the  original  to  the  said 
J.  S.  Clark  and  £.  Fulton,  after  indorsing  upon  it  his  certificate, 
attested  by  his  official  seal,  that  the  required  bond  has  been  duly 
executed  and  delivered. 

''The  conditions  herein  stipulated  having  been  complied  with, 
the  cotton  moving  under  this  authority,  or  under  permits  given  in 
pursuance  hereof,  will  be  allowed  to  be  transported  without  hin- 
drance or  delay. 

''  The  leave  hereby  granted  is  confined  to  so  much  of  said  cotton 
as  had  been  actually  paid  for,  or  said  parties  had  become  legally 
liable  to  pay  for,  under  and  by  virtue  of  permits  properly  issued  by 
authority  of  this  department,  prior  to  said  second  day  of  July,  1864, 
and  the  power  to  revoke  the  authority  hereby  granted  at  any  time, 
should  satbfactory  cause  appear,  is  reserved  to  this  department. 

'*  W.  P.  Fbssendbn, 

**  SecreUuy  of  the  TVeo^uiy.*' 
» 
^  BxBOUTivB  Mansion,  Oct.  26, 1864. 

**The  Secretary  of  the  Treasury  having  by  the  terms  of  and 
npon  the  conditions  contained  in  the  foregoing  paper  by  him 
signed,  directed  that  J.  S.  dark  and  £.  Fulton  be  allowed  to  trans- 
port irom  certain  localities  in  the  State  of  Louisiana^  to  markets  in 
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the  loyal  States  or  elsewhere,  3,435  bales  of  ootton  owned  by  tbeiu 
in  said  State,  and  that  permits  be  given  them  for  that  pai'pose  by 
the  acting  collector  of  customs  at  New  Orleans: 

"  It  is  ordered  that  all  cotton  moving  in  compliance  with  such 
direction  of  the  Secretary  of  the  Treasury,  or  permits  granted  in 
pursuance  thereof,  shall  be  free  from  seissnre  or  detention  by  any 
officer  of  the  government,  and  commandants  of  military  depart- 
ments, districts,  posts,  and  detachments,  navnl  stations,  gunboats, 
flotillas,  and  fleets  will  observe  this  order,  and  give  the  said  J.  S. 
Clark  and  E.  Fulton,  their  agents  and  transports,  proper  facilitic'^ 
and  passes  for  the  purpose  of  getting  said  cotton  through  the  lines. 
and  safe  conduct  within  our  lines  while  the  same  is  moving  in  strict 
oomplianoe  with  the  directions  of  the  Secretary  of  the  Treasury  and 

permits  above  referred  to. 

^Abraham  Lincoln." 

Mr.  Samuel  SheUaharger  and  Mr.  John  J.  Weed  for  the 
appellants. 

The  appellants  might  have  recovered  of  the  provost-marshal- 
general  at  New  Orleans  the  money  which  he  received  from 
them  to  secure  the  release  of  their  cotton  and  the  indorse- 
ment of  the  permit  and  executive  order.  His  wrongful  and 
fraudulent  extortion  of  the  money  which  was  ultimately  taken 
from  him  and  deposited  in  the  treasury  did  not  divest  them 
of  their  title  to  it,  nor  bar  their  right  to  recover  it  of  the 
United  States. 

An  action  may  be  maintained  whenever  the  defendant,  who 
has  received  money  belonging  to  the  plaintiff,  is  obliged  by 
the  ties  of  natural  justice  and  equity  to  refund  it.  Carey 
V.  CurtU,  3  How.  286 ;  Nash  v.  Toume,  5  Wall.  689 ;  Moses 
V.  Macferlan^  2  Burr.  1005 ;  Clark  v.  Shee^  Cowp.  197 ;  5wt- 
ler  V.  Harrison^  id.  666 ;  Chilton  v.  Braiden's  Administratrix^ 
2  Black,  458 ;  CasUe  et  al.  v.  Bullard,  28  How.  172  ;  Olmstead 
V.  Hotaling,  1  Hill  (N.  Y.),  818;  Bank  of  Boston  v.  United 
States,  10  Ct.  of  01.  519. 

The  appellants  paid  the  money  to  the  provost-marshal- 
general  to  procure  the  release  of  their  property  which  he  had 
illegally  seized,  and  to  obtain  the  possession  of  it  which  he 
unlawfully  detained  from  them.  It  is  well  settled  that  a  party 
paying  money  for  su3h  a  purpose  ma}  recover  it  in  an  action 


■^ 
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for  money  had  and  received.  Atlee  v.  Baekhaus^^^  6  Mee.  & 
W.  633,  650 ;  Chase  v.  Dwinall,  7  Me.  134 ;  Oaten  v.  ffudsan^ 
6  Excb.  346 ;  Shaw  v.  Woodcock^  7  Barn.  &  Cress.  78 ;  Joynet 
V.  Egremont^  8  Cush.  (Mass.)  667 ;  Preston  v.  Boston^  12  Pick. 
(Mass.)  7;  Boston  ^  Sandwich  Glass  Co.  v.  Boston^  4  Mich. 
181 ;  Riply  v,  Gelston,  9  Johns.  (N.  Y.)  201 ;  Clinton  v.  Strong^ 
9  id.  870;  Baltimore  v.  Heffeman,  4  Gill  (Md.),  426;  ForbeM 
V.  AppUton^  5  Cush.  (Mass.)  118 ;  Storer  v.  Mitchell^  46  HI. 
218  ;  1  Parsons,  Contracts,  896,  5th  ed. 

The  right  of  the  appellants  to  recover  in  this  action  cannot 
be  defeated,  apon  the  maxim,  In  pari  deluio  potior  ut  conditio 
defendentis. 

The  evidence  does  not  establish  such  a  stitte  of  facts  as  ren- 
ders this  principle  applicable.  The  appellants'  cotton  had  been 
seized  previously  to  the  payment  of  the  money,  and  the  exec- 
utive order  of  the  President  of  the  United  States,  exempt- 
ing it  from  seizure  by  the  military  authorities,  was  ignored 
and  treated  with  contempt.  The  acts  of  the  provost^marshal- 
general  were  ill^al  and  oppressive,  and  the  appellants  were 
obliged  to  pay  the  money  extorted  by  that  officer  or  submit 
to  those  acts.  It  was  not  a  case  of  par  delictum.  It  was 
oppression  on  one  side  and  submission  on  the  other.  It  can 
never  be  predicated  as  par  delictum^  when  one  holds  the  rod 
and  the  other  bows  to  it.  Smith  v.  Ouffy  6  Man.  &  Bel.  160 ; 
Alsoqer  v.  Spalding^  4  Bing.  N.  C.  407 ;  Horton  v.  RUejfy  11 
Mee.  &  W.  492 ;  Browning  v.  Morrii^  Cowp.  790. 

The  Solicitor- Q-eneral^  corUra. 

Mb.  Chibf  Justioe  Waits  delivered  the  opinion  of  the 
court. 

Upon  the  facts  found  the  court  below  was  right  in  treating 
this  as  a  case  of  bribery  rather  than  extortion.  The  claimants 
undoubtedly  held  an  executive  license  to  transport  by  way  of 
New  Orleans,  notwithstanding  the  act  of  July  2, 1864  (13  Stat. 
877,  sect.  9),  any  cotton  they  had  bought  in  the  parishes  of 
East  Feliciana  and  West  Feliciana,  under  the  authority  of  the 
special  agent  of  the  treasury  at  New  Orleans,  if  they  gave  the 
required  bond  and  presented  to  the  acting  collector  of  customs 
at  that  port  the  original  authorities  or  permits  under  which 
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they  acted,  or  copies  thereof  certified  by  the  officer  with  whom 
they  were  filed,  with  proof  to  the  satisfaction  of  the  acting 
collector  that  the  cotton  was  actually  purchased  in  good  faith 
under  and  by  virtue  of  such  authorities.  By  the  express  terms 
of  this  license  any  cotton  transported,  or  attempted  to  be  trans- 
ported, under  it,  without  the  original  permits  or  authorities  or 
certified  copies  and  proof  required,  was  subject  to  seizure  and 
condemnation.  It  is  not  pretended  that  when  the  seizure  wa8 
made  the  claimants  had  in  their  possession  any  evidence  of 
their  right,  under  this  authorization,  to  transpoi*t  the  cotton 
which  was  seized.  While  it  has  been  found  that  the  bond 
was  executed  and  delivered  to  the  acting  collector  on  the  16th 
of  November,  1864,  the  findings  are  entirely  silent  as  to  the 
pi-esentation  of  the  original  permits  or  the  required  proof  be- 
fore the  transportation  was  entered  upon.  Neither  did  the 
executive  license  have  upon  it  the  prescribed  certificate  that 
the  bond  had  been  executed  and  delivered.  Under  such  cir- 
cumstances the  seizure  could  not  have  been  wrongful  in  the 
first  instance.  It  was  the  duty  of  the  military  authorities  at 
that  point  to  see  that  nothing  passed  out  from  the  enemy's 
country  under  this  authority  until  the  requisite  evidence  was 
furnished.  New  Orleans  was  a  military  post,  and  Congress 
had  seen  fit  to  restrict  materially  the  power  of  the  President 
to  permit  commercial  intercourse  with  the  inhabitants  of  the 
insurgent  territory.  The  executive  license,  when  construed  in 
connection  with  this  new  congressional  action,  was  evidently 
intended  only  to  protect  such  rights  as  had  become  vested 
ander  previous  authorities  or  permits  rightfully  issued.  There- 
fore, nothing  could  pass  except  what  the  collector  had  been 
satisfied  by  proof  was  ^^  actually  purchased  in  good  faith  under 
and  by  virtue  of  said  authorities." 

The  claimants,  when  the  seizure  was  made,  did  not  attempt 
to  secure  a  release  by  producing  the  necessary  evidence  of  their 
rights,  but  by  tempting  a  subordinate  officer  in  the  military 
service  by  a  libei*al  offer  of  money.  He  made  no  demands, 
but  aceepted  what  they  voluntarily  gave  him.  In  this  way 
the  executive  order  was  evaded  and  a  pass  through  the  lines 
secured  by  corrupting  an  officer.  Clearly  this  was  bribery, 
and  placed  the  claimants  and  the  man  they  corrupted  in  pan 
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delieto.  They  could  uot  recover  back  from  him  the  money 
they  paid,  neither  can  they  from  the  United  States  after  it  has 
been  taken  from  him  as  a  punishment  for  his  faithlessness  to 
his  trust. 

It  is  insisted,  however,  that  when  the  claimants  presented  to 
the  military  authorities  the  executive  license,  with  the  certifi- 
cate of  the  acting  collector  indorsed  to  the  effect  that  the 
requisite  bond  had  been  delivered  to  him,  they  had  done  all 
that  was  required  to  get  their  property  back  and  proceed  with 
the  transportation.  They  evidently  did  not  so  understand  the 
effect  of  what  they  had  done,  for  they  voluntarily  offered  and 
paid  more  money  to  secure  what  they  wanted,  and  that  they 
interpreted  the  instrument  correctly  is,  to  our  minds,  dear. 
The  execution  of  the  bond  is  one  thing,  and  the  production  of 
the  original  permits  and  proof  another.  It  is  true  that  in  the 
license  the  provision  as  to  the  bond  follows  that  as  to  the  per- 
mits and  proof ;  but  the  delivery  and  acceptance  of  the  bond 
were  no  more  evidence  of  tlie  presentation  of  the  permits  than 
the  presentation  of  the  permits  would  have  been  of  the  deliT- 
ery  of  the  bond.  The  certificate  of  the  bond  on  the  license 
was  evidence  of  the  performance  of  that  condition,  but  nothing 
more.  The  execution  of  the  bond  was  not  at  all  dependent  on 
the  presentation  of  the  permits  and  proof.  The  penalty  of  the 
bond  was  fixed  in  Washington  and  specified  in  the  license 
itself,  and  it  was  entirely  immaterial,  so  far  as  the  require- 
ments of  the  license  were  concerned,  whether  the  bond  was 
delivered  before  or  after  anything  else  was  done.  Before, 
therefore,  the  commanding  general  could  be  required  to  release 
the  seizure,  it  must  have  been  shown  to  him  that  the  act- 
ing collector  was  satisfied  that  the  original  permits  had  been 
given,  and  the  purchases  in  good  faith  made,  as  alleged  by  the 
claimants.  Instead  of  attempting  to  make  such  a  showing, 
bribery  was  resorted  to,  and  in  that  way  the  necessary  order 
obtained. 

Beyond  all  doubt,  the  judgment  below  was  right,  and  it  is 
consequently 

J^ffbrmed. 
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HUKNICUTT  V.  PbYTOIT. 

1.  Exceptions  reserved  at  the  trial  of  the  cause  may,  within  such  time  thereaftei- 
doring  the  term  as  the  Judge  shall  deem  reasonable,  be  reduced  to  form 
and  presented  to  him  for  signature,  and  thej  are  not  waived  by  suing  out 
a  writ  of  error  before  his  signature  is  obtained. 

&  Where,  under  such  circumstances,  bills  of  exceptions  are  signed  during  the 
term,  it  is  not  necessary  to  render  them  effective  that  they  be  antedated,  or 
ordered  to  be  filed  nunc  pro  time,  as  of  a  time  during  the  trial. 

&  A  party  who,  under  article  24  of  the  Mexican  law  of  1825,  procured  from  the 
government,  by  purchase,  a  grant  of  public  lands,  could  alienate  it  before 
they  were  selected ;  and  his  formal  act  of  tale,  with  a  power  to  his  alienee 
to  obtain  the  title  of  possession,  constituted  the  latter  the  absolute  owner 
of  them,  when  he,  by  the  proper  officer,  was  furnished  with  the  evidence  of 
title  and  put  in  possession.  Where,  therefore,  the  grant  contained  no  spe- 
cific description  of  the  lands,  but  contemplated  the  selection  and  location 
of  them,  the  title  of  extension,  when  given  to  the  alienee,  is  complete. 

4,  Id  questions  of  private  boundary,  the  declaration  of  a  deceased  person  of  pai^ 
ticular  facts,  as  distinguished  from  reputation,  is  not  admissible  unless  it 
be  shown  that  he  had  knowledge  of  that  whereof  he  spoke,  and  was  then 
on  the  land,  or  in  possession  of  it,  and  was  pointing  out  and  marking  tht* 
boundary,  or  discharging  some  duly  in  relation  thereto.  A  declaration, 
merely  reciting  something  past,  is  within  the  rule  which  excludes  hearsay 
evidence. 

o.  The  decisions  of  the  Supreme  Court  of  Texas  examined  and  Md  to  be  in 
harmony  with  this  ruling. 

6.  The  possession  of  a  person  who,  under  color  of  title,  enters  upon  vacant 
lands,  and  holds  adversely,  is  construed  to  include  so  much  as  is  within  the 
boundaries  of  his  title,  and  to  that  extent  the  true  owner  will  be  deemed  to 
be  disseised.  But  if  the  latter  be  in  actual  possession  of  any  part  of  the 
lands  whereon  the  entry  is  made,  liis  oonstmctive  seisin  extends  to  all  no* 
in  fact  occupied  by  the  intruder. 

EBaoB  to  the  Circuit  Court  of  the  United  States  for  the 
Western  District  of  Texas. 

This  was  an  action  brought  by  Bailie  Peyton  and  othera 
against  Hunnicutt  and  others  to  recover  possession  of  a  tract  of 
land  in  the  county  of  Falls,  Texas,  being  ^^  four  leagues  of  land 
on  the  east  of  left  bank  of  the  Brazos  River,  known  as  tlie 
Gregorio  Basquez  survey  of  four  leagues,''  and  more  particu- 
larly described  in  the  amended  petition  as  beginning  at  a  stake 
marked  «^P"  on  the  east  bank  of  the  river  Brazos,  in  tlie 
county  of  Falls,  State  of  Texas,  at  the  point  where  the  upjHM- 
line  of  the  Austin  &  Williams  reserve,  on  the  east  side  of  said 
river,  intersects  said   river ;   running  thence  with  said  uppei 
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line  of  the  reserve  N.  71°  E.  20,220  varus  to  a  stake,  and  crosD- 
ing  Isaac's  Creek ;  thence  S.  19^  E.  5,000  varas  to  another  stake 
for  the  third  corner;  thence  S.  71"*  W.  1»,820  varas,  covering 
again  the  aforesaid  creek  to  a  stake  on  the  Brazos  River  for 
the  fourth  corner ;  thence  up  said  river  to  the  place  of  begin- 
ning, covering  an  area  of  four  leagues,  fronting  on  said  river 
and  lying  within  said  Austin  &  Williams  reserve,  immediately 
below  and  adjoining  said  upper  line  of  said  reserve. 

The  defendants  pleaded  the  general  issue  and  the  Statute 
of  Limitations.  Sundry  exceptions  were  taken  during  the 
trial.  The  jury  returned  a  verdict  for  the  plaintiffs,  on  wluch 
judgment  was  rendered.  The  defendants  sued  out  this  writ. 
They  assign  for  error  that  the  court  erred,  — 
I.  In  admitting  the  documentary  evidence  set  out  in  tbeir 
bill  of  exceptions,  being  certified  copies  of  certain  papers,  and 
in  holding  that  they  vested  a  legal  title  in  Jonathan  C.  Peyton. 
The  copies  are  as  follows,  the  plaintiffs  offering  in  evidence 
the  original  teMtimonio  of  their  title :  — 

"  Firsts  A  power  of  attorney,  with  power  of  substitution,  from 
Gregorio  Basquez  to  Jayme  Hartz,  dated  the  twentieth  day  of  Sep- 
tember, eighteen  hundred  and  thirty-one  (1881). 

**  Power  of  Attorney,  toith  jPou)er  of  SubsMution,  fr<m^  Oregario 

£{Mqvez  to  Jmfme  Hartz. 

**  Second  stamp  —  twelve  reales. 

^Legalized  for  the  State  of  Coahuila  and  Texas  for  the  years 

1828,  '29,  '80,  ifc  '81. 

^^  By  commission :  «  t««,.  a  r^ 

^  <<Jbsus  db  LOS  Santos  Oct. 

"  In  the  town  of  Nacogdoches,  on  the  twentieth  day  of  Septem- 
ber, 1881,  before  nie,  the  citizen  Manuel  <le  los  Santos  Coy,  sole 
constitutional  alcalde  of  the  aforesaid  town,  and  instrumental  wit- 
nesses hereinafter  named,  besides  those  of  my  assistants  with  whom 
I  act  agreeably  to  the  law,  appeare  the  citizen  Gregorio  Basques. 
of  this  jurisdiction,  in  his  proper  pei'son,  whom  I  declare  to  know, 
and  who  says:  That  by  these  presents  he  executes,  gives,  and 
confers  all  his  power,  full,  an^ple,  and  sufficient,  whatever  may  be 
required  by  law  and  is  necessary  or  may  be  of  value,  to  Don 
Jayme  Hartz,  of  this  jurisdiction  special,  that  he,  in  representations 
and  use  of  the  rights  and  interests  which  pertain  to  the  grantor, 
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may  solicit  of  the  perbou  or  persoiiB  authorized  to  that  effect,  the 
posseflsion  and  titles  of  eleven  leagues  of  land,  which  he  has  ob- 
tained firom  the  supreme  government  of  the  State  by  way  of  pur- 
chase, with  the  authority  to  empower  him  to  solicit  in  the  place 
or  places  which  best  suits  him,  together  or  separate,  according  to 
the  tenor  of  the  concession  of  the  date  of  1 1th  March  of  this  year, 
which  I  declare  to  have  seen. 

^*And  the  grantor  has  placed  in  the  hands  of  his  attorney  t^at 
he  may  do  and  perform,  in  the  name  of  the  grantor,  all  whatsoever 
he  might  do  were  he  actually  present,  since  for  all  as  aforesaid, 
annexed,  concerning,  incident,  and  peitaining,  he  gives  and  confers 
the  most  ample  and  extensive  power,  without  any  limitation  what 
ever,  and  without  which,  by  default  of  any  clause  or  requisite,  he 
gives  to  this  power  all  the  force  and  effect,  whatever  the  same  may 
be,  as  if  the  same  was  herein  literally  written  and  inserted. 

**  That  he  may  appoint  substitutes,  revoke  the  same  and  appoint 
others  anew,  with  free,  frank,  and  general  administration  in  form, 
since  for  all  he  relinquishes  by  this  act  whatever  the  law  permits, 
and  acknowledges  all  whatsoever  his  attorney  may  do  or  perform 
by  virtue  of  this  power  of  attorney,  binding  his  person  and  property 
in  every  form,  and  renounces  all  laws  in  his  favor. 

^In  testimony  whereof  thus  he  executes,  as  he  does  not  know 
how  to  write,  he  makes  the  sign  of  the  cross  ;  there  were  present, 
as  instrumental  witnesses,  the  citizens  Martin  Ybarvo,  Antonio 
Menohaca,  and  Carlos  Gil,  residents  of  this  town,  and  those  of  my 
aaniBtflntB  in  the  form  prescribed  by  law,  to  which  I  certify. 

'^Makxtbl  db  LOS  Santos  Coy. 

^  Sign  of  the  orofls  of — 

^Qbbgokio  Basqusz.  -)- 

**  Ass.  witness :  Jsaus  ds  los  Santos  Coy. 

^AsB.  witness:  Vital  Flobbs. 

"  This  teatimonio  agrees  with  the  original  which  remains  m  the 
archive  of  the  public  documents  of  this  municipality,  which  goes 
truly  and  legally  compared  and  corrected,  and  at  its  transcribing, 
correction,  and  comparing  the  same,  there  was  found  the  same 
instrumental  witnesses  who  were  present  at  its  execution,  besides 
those  of  my  assistants,  with  whom  I  act  in  the  form  prescribed  by 
Uw,  to  which  I  certify. 

'^Manubl  db  los  Santos  Got 

^  Ass  witness :  Jbsus  de  los  Santos  Cot. 
witness :  Vital  Florks." 
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**  Secondj  An  act  of  sale  by  Grc»«3forio  Basquez  to  the  said  Jay  me 
Hartz  of  his  concession  in  sale,  which  had  been  made  to  him  by 
Santiago  del  Valli^,  on  the  eleventh  day  of  March,  eighteen  hun- 
dred and  thirty-one  (1831),  bearing  date  Sept.  22,  eighteen  hundred 
and  thirty-one  (1831). 

^'  Act  of  jSale^  Basgruez  to  Hartz. 
•*  Third  stamp  —  two  reales.  [Stabip.]  For  the  years  1880  and  1831 . 

**  Most  Exgbllbnt  Sib,  —  Gregorio  Basquez,  a  native  of  the 
city  of  Mexico,  and  now  residing  in  this  town,  with  the  due  respect 
to  your  excellency  I  would  represent,  that  understanding  the  pro- 
visions of  the  twenty-fourth  article  of  the  colonization  law  of  the 
State,  of  24th  March,  1825,  and  in  virtue  of  being  a  native  Mexi- 
can, with  due  respect  to  your  excellency,  I  pray  you  be  pleased  to 
grant  me  in  sale  eleven  leagues  of  land  on  the  vacant  territory  of 
this  department,  with  the  privilege  of  selecting  them  together  or 
separate,  or  in  distinct  places,  as  may  suit  me,  with  the  understand- 
ing that  I  offer  to  settle  and  cultivate  them  as  customary,  that  it 
may  be  to  the  purpose  within  the  term  which  the  law  prescribes, 
making  the  payments  of  its  value  on  the  terms  and  at  the  places 
designated  in  the  twenty-second  article,  and  to  sustain  the  right  of 
the  country,  and  of  the  State,  and  all  other  that  may  be  in  con- 
formity with  the  laws  which  govern  us  and  under  their  protection. 

'^  1  pray  your  excellency  be  pleased  to  do  as  aforesaid,  in  which 

I  will  receive  favor. 

*<  Naooodoohbs,  Sept.  28, 1830. 

^Gbbgobio  Basqubs. 

^  Lbona  Yicasio,  March  11,  1881. 
^  In  conformity  with  the  twenty-fourth  article  of  the  colonization 
law  of  24th  March,  1825, 1  grant  by  sale  to  the  petitioner  the  eleven 
leagues  of  land  that  he  solicits  on  the  vacant  territory  of  the  State 
at  the  place  that  may  best  suit  him,  after  the  commissioner  of  the. 
supreme  general  government  shall  have  set  apart  a  sufficiency  of 
land  for  the  payment  of  the  debt  due  by  the  State  to  the  Federfr' 
tion.  The  commissioner  for  the  partition  of  land  in  the  enterprise 
to  which  pertain  the  land  solicited  by  the  petitioner,  and  in  his 
default,  or  that  the  saim*  not  being  embraced  by  any  enterprise 
whatever,  the  firat  or  sole  aleahle  of  the  respective  jurisdiction  will 
comply  with  the  orders  on  the  subject  and  put  him  in  possession  of 
said  leagues,  and  issue  the  proper  title,  previously  classifying  the 
quality  of  them ;  for  according  to  their  designation  he  shall  satisfy 
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the  State,  for  the  paymeui  of  which  I  concede  him  the  times 
nated  in  the  twenty-second  article  of  the  aforesaid  law. 

**Let  a  cop  J  of  his  petition  and  this  decree  be  given  by  the  sec- 
retary of  state  to  the  interested  party,  so  that  upon  application 
with  it  to  the  commissioner  it  may  have  the  desired  effect. 

••Lbtona. 

*^Savtiago  dkl  Vallb,  Secretary. 

*  A  copy  of  the  original  on  file  in  trie  archives  of  the  office  of  the 
secretary  of  state,  in  my  charge,  from  whence  it  was  taken  by 
orders  of  his  excellency  the  governor. 

**LsoNA  ViCABio,  March  14, 1881. 

'^  Santiago  del  Vallx,  Setfy. 

"  Second  seal  —  twelve  reales. 

^  Furnished  for  the  State  of  Coahmla  and  Texas,  for  the  terms 

1828  and  '29. 

^  By  the  commissioner, 

**  Jbsus  db  los  Santos  Cot. 

*^In  the  town  of  Nacogdoches,  the  twenty-second  day  of  the 
month  of  September,  1881,  before  me,  citizen  named  de  los  Santos 
Coy,  sole  constitutional  alcalde  of  the  said  town,  and  the  instmmentnl 
witnesses,  whose  names  appear  at  the  end  of  this  document,  assist- 
ing me  to  authenticate  the  same  in  the  absence  of  a  notary  ap- 
pointed conformably  to  law,  appeared  the  citizen  Gregorio  Basquez, 
of  this  district,  in  whom  I  placed  confidence  and  with  whom  I  am 
personally  acquainted,  and  said  that  embracing  the  right  which  the 
twenty-Aeventh  article  of  the  colonization  law  of  the  State  of  the 
24th  ot  March,  1825,  gives  him,  he  applies  for  the  present  order  of 
sale  by  which  be  has  sold  really  and  publicly  in  fee  and  for  ever 
Don  Jayme  Hartz  of  this  vicinity,  as  follows :  — 

"A  grant  of  the  supreme  government  of  the  State  dated  11th  of 
March,  of  the  present  year,  of  eleven  leagues  of  land  located  on  the 
public  domain  in  this  department,  which  was  sold  him  by  virtue  of 
the  twenty-fourth  article  of  the  colonization  law  above  cited,  with 
the  same  conditions,  privileges,  and  obligations  which  were  imposed 
upon  the  petitioner  for  whose  possession  and  title  he  has  granted  a 
special  power  to  the  same  purchaser,  dated  the  20th  of  the  present 
month  and  the  term  of  our  Lord  already  given,  for  the  price  ana 
sum  of  one  hundred  and  fifty  dollars,  whirh  lie  acknowledges  hav- 
ing received  in  current  coin  to  his  satisfaction,  wherefore  he  re- 
nounces the  laws  of  non  n?/nierata  pecunia  7io  efUreyo  e  pruebay  it 
VOL.  zii.  Ii2 
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being  an  express  condition  that  the  purchaser  shall  pay  the  costs 
of  the  snrveyor,  commissioner,  paper,  sealing,  enrolling  of  the  titles, 
and  the  claims  of  the  State  for  the  usual  price  of  the  lands  conform- 
ably to  its  quality,  and  for  all  the  legal  charges  that  may  be  con- 
sidered as  an  augmentation  of  the  price  mentioned  above  in  the 
sale  by  the  said  commissioner,  and  declared  that  this  is  the  just 
value  of  the  said  lands ;  but  if  they  are  worth  more  he  makes  n 
surplus  and  remainder,  a  pure,  more  perfect,  and  irrevocable  gift 
and  donation  to  the  purchaser  and  surrenders  the  right  called  inter 
vivos ;  and  for  the  security  and  surety  of  this  sale  he  pledges  the 
personal  property  that  he  now  has  or  may  have,  and  with  it  be 
submits  himself  to  the  law  and  jurisdiction  of  the  judges  and  jus- 
tices of  the  State,  and  particularly  to  those  in  this  town,  to  whom  he 
gives  the  same  competency  for  exercising  every  right  and  executive 
obligation  as  if  their  decrees  were  authoritative  judicial  decrees. 
He  renounces  his  proper  judicial  domicile  and  vicinity,  the  law  si 
cum  .  .  ,  de  juriadictione  omnium  judicum  with  the  ['  general '] 
of  the  right  in  respect  to  form. 

**  In  testimony  of  which,  as  the  petitioner  was  not  able  to  write, 
he  made  a  cross,  the  citizens  Martine  TJbarvo,  Antonio  Menchaca, 
and  Charles  Gil,  present  and  living  in  the  said  town,  instrumental 
witnesses  with  myself  and  those  assisting  me  in  the  form  prescribed 
according  to  law,  to  which  I  hereby  certify. 

^^Makubl  de  los  Saktos  Cot 

**  Sign  of  the  cross  of — 

^'Qbeoobio  Basqubz.  -|- 

^  De  asistencia :  Jbsus  db  los  Santos  Cot. 

''De  asistencia:  Vital  Flobbs. 

'^I  have  compared   this  testimonial  with  its  original,  which  is 

placed  in  the  archives  of  the  public  instruments  of  this  municipality^ 

and  which  is  faithfully  and  legally  corrected  and  compared,  and  at 

the  copying,  correcting,  and  comparing  of  which  were  present  as 

instrumental  witnesses  the  same   as   are   attached   to  this  grant, 

besides  those  assisting  me  authenticating  in  the  form  prescribed  by 

law,  to  which  I  certify. 

^'Manubl  db  los  Santos  Cot. 

^'De  asistencia:  Jesus  db  los  Saktos  Cot. 

**  De  asistencia :  Vital  Flobbs.'' 

**  Thirdj  A  substitution  of  Jonathan  C.  Peyton  by  Jayme  Harts, 
to  be  the  attorney  of  Gregorio  Basquez,  bearijig  date  March  S 
(1832),  eighteen  hundred  and  thirty-two. 


Oct.  1880.]  HuNNicuTT  V.  Feyton.  889 

"In  the  town  of  San  Felipe  de  Austin,  on  tho  second  day  of 
March,  1832,  before  me  the  citizen  Horatio  Chrieaman,  first  alcalde 
of  the  municipality,  and  witness  Jay  me  Harlz,  a  resident  of  Nacog- 
doches, exercising  the  authority  conferred  on  him  by  the  preceding 
power  of  attorney,  consents  to  substitute  it  in  all  and  for  all,  on 
Jonathan  C.  Peyton,  of  this  jurisdiction,  to  whom  he  relinquishes 
and  accordingly  does  relinquish,  binding  the  property  bounden  in 
said  power  of  attorney,  and  agreeing  to  the  substitution  in  form 
«uid  signs  it,  whom  I  declare  to  know,  there  being  as  witnesses 
Don  Amos  Gates  and  Samuel  Gates,  residents  of  this  colony. 

^'HOBATIO   ChBISSMAN. 

^Afls.  witness:  Fbancis  Adams. 
^  Ass.  witness :  Hyman  Hsbtz. 

"Oliver  Jones." 

**  Fourth,  An  act  of  sale  of  the  concession  of  Basquez,  by  Jayme 
Hartz  to  Jonathan  C.  Peyton,  bearing  date  March  2  (1832),  eigh- 
teen hundred  and  thirty-two. 

"  Seilo  aegundo  —  dooe  reale$. 

**  Furnished  for  the  State  of  Coahnila  and  Texas  for  the  terms 

1828  and  '29,  '80,  and  '81. 

^  "  Williams. 

^In  the  town  of  San  Felipe  de  Austin,  2d  of  March,  1832, 
before  me,  the  citizen  Horatio  Chriesman,  first  alcalde  for  this 
municipality,  and  the  instrumental  witnesses  which  were  named  at 
the  conclusion  of  this  paper,  besides  those  assisting  me  to  give  it 
authenticity  in  the  absence  of  a  notary,  appeared  the  citizen  Jayme 
Hartz,  of  Nacogdoches,  in  whom  I  have  confidence  and  with  whom 
I  am  personally  acquainted,  and  said  he  acknowledges  the  present 
agreement,  and  has  sold  really  and  publicly,  in  fee  and  for  ever, 
to  the  citizen  Jonathan  C.  Peyton,  of  this  vicinity,  a  grant  of  the 
supreme  government  of  the  State,  dated  11th  of  March,  the  year 
last  passed,  of  eleven  leagues  of  land  located  on  the  public  domain 
of  this  department,  which  was  sold  to  the  citizen  Gregorio  Basquez, 
of  the  municipality  of  Nacogdoches,  by  virtue  of  the  twenty-fourth 
article  of  the  colonization  law  of  the  24th  of  March,  1825,  which, 
by  a  public  instrument  of  sale  dated  22d  September,  1831,  and  one 
which  is  authentic,  having  seen  it  myself^  he  transferred,  confirmed, 
aad  sold  the  said  grant  of  eleven  leagues  of  land  to  your  petitioner, 
bj  which  possession  and  title  he  granted  him  especial  power  under 
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date  of  the  same  nioiit))  mmI  year,  ami  in  which  I  Lave  oonfidenoeg 
having  seen  it  also,  and  which  is  hereby  transferred  to  the  por- 
cliaser,  and  which  documents  your  petitioner  will  place  in  his 
hands,  and  he  hereby  concedes  to  him  the  said  grant  of  eleven 
leagues  of  land  upon  the  same  conditions,  privileges,  and  oblig»- 
tions  that  were  imposed  upon  the  said  Oregorio  Basqnez  by  the 
governor,  for  the  price  and  sum  of  five  hundred  dollars,  which  he 
acknowledges  to  have  received  in  the  current  coin  to  his  full  satie- 
faction ;  upon  which  he  renounces  the  laws  non  ntunerata  p^cwma 
no  entrego  e  pnteba,  it  being  upon  the  express  condition  that  the 
purchaser  will  pay  the  charges  of  the  surveyor,  com missioner,  paper- 
sealing,  recording  of  title,  and  claims  of  the  State  for  the  original 
price  of  the  land  conformably  to  its  quantity,  and  for  all  othw  legal 
charges  which  may  be  considered  as  an  augmentation  of  the  said 
price  for  which  he  has  sold  the  said  grant ;  and  he  declares  that 
this  is  the  just  value  of  the  said  lands,  but  if  they  are  worth  more  or 
less  the  excess  or  surplus  he  makes  a  gift  or  donation  to  the  pur- 
chaser pure,  more  perfect,  and  »Tevocably;  and  for  the  sanctity 
and  security  of  this  sale  he  binds  his  person  and  property  that  he 
has  or  may  have,  and  with  them  submits  himself  to  the  jurisdiction 
and  judgment  oi^  the  tribunal  which  in  this  matter  ought  to  adjudi- 
cate, and  he  gives  them  the  same  competency  for  exercising  every 
right  and  executive  obligation  as  if  they  were  decrees  aiithorita^ 
tively  passed  and  properly  adjudicated. 

"  He  renounces  all  the  laws  which  could  favor  him  and  prevent 
his  general  renunciation.  In  testimony  of  which  I  grant  this  and 
name  with  myself  the  instrumental  witnesses,  D^n  Amos  Gates 
and  Samuel  Gates,  citizens  of  this  municipality,  to  which  I  certify 
as  well  as  those  assisting  rae. 

^^HOBATIO   ChBIBSKAH. 

^'Hyman  Habtz. 
^  De  Asistencia :  Olivsb  Jonbb. 
**  De  Asbtencia :  Francis  Adams. 

^Tbbasitbt  Dkparthbnt,  Office  of  Gomm'b  of  Rbtssris. 

Sept.  19, 1840. 

"  Received  of  H.  W.  Raglin  the  sum  of  twelve  hundred  dollars 
in  the  promissory  notes  of  the  government,  being  the  amoant  of 
dues  upon  the  within  fifty  l:ilK>rs  of  arable  land  and  ten  hundred 
and  twenty-five  labors  of  pasture-land  granted  to  Gregorio  Baaqoea, 
title  dated  Oct.  7,  1833,  as  appears  from  the  certificate  of  Joha 
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P.  Borden,  commigsioner  of  the  geueral  land-office,  naw  on  file  in 

the  ofice ;  psTment  made  hj  the  adminktratrix  of  J.  C.  Peyton, 

att'j. 

''$1,200. 

'« IL  L.  Stiokhxt,  Jjotit^  Caomrif  of  Bmf. 


^^If  Harriaon  Owen,  eonntj  derk  of  recotrda  in   and   for  the 

GOUjDty  of  Rabertaon,  do  certify  that  a  true  copy  of  the  within  is 

entered  on  record  in  my  office  at  FriHiklin  this  third  day  of  April, 

▲ui.  1841. 

"  Habbison  Owbn,  Co,  Bee.  JR.  O. 

*^  Recorded  in  book  C,  pages  firom  110  to  125.  Paid  by  B.  Gillespie, 
my  fees,  par  funds.'' 

*^F^fthy  Grant  or  title  from  Luke  Lesassier,  alcalde,  &c.,  of  eleven 
leagues  of  land  (including  the  four  in  controversy)  to  Jonathan  C. 
Peyton,  attorney  of  Gregorio  Basques,  of  date  eighteen  hundred 
and  thirty-three  (1883). 

'^  Third  stamp  —  two  reales. 

*^  Legalized  for  the  State  of  Coahuila  and  Texas  for  the  years  1828, 
'29,  '80,  '81,  '82,  A  '88.     Williams. 

^  Li  the  town  of  San  Felipe  de  Austin,  on  the  seventh  day  of 
October,  1888,  I,  the  citiaen  Luke  Lesassier,  constitutional  alcalde 
of  this  town  and  its  juriadictiotn,  in  the  ezerdse  of  the  authority 
which  has  been  conferred  on  me  by  the  supreme  government  of  this 
Staile,  by  decree  dated  at  Leona  Vicario,  on  the  11th  March,  1881 ; 
and  in  consideration  of  the  sale  executed  by  the  aforesaid  supreme 
gqnfemmssit,  in  favor  of  Gregorio  Basques,  a  native  of  the  city  of 
Mexioo,tfaen  residing  in  the  town  of  Nacogdochefl,  of  eleven  leagues 
of  land,  as  will  appear  from  the  superior  decree  of  sale,  dated  in  the 
alcreaaid  Leona  Vicario  on  the  eleventh  day  of  March,  1881,  and 
presented  by  bis  attorney,  Jonathan  C.  Peyton,  as  will  be  seen  on 
pages  8  and  following  of  this  proceeding ;  and  in  attention  to  the 
anperior  order  of  his  excellency  the  lieutenant-governor,  dated  ou 
the  twenty-ninth  day  of  January  of  this  year,  and  circulated  by  the 
chief  of  this  department  on  the  19th  of  last  February,  repealing  the 
piwnriaional  decree  of  the  supreme  government  of  the  State  in  rela- 
tion to  those  eitiaens  to  whom  had  been  granted  land  not  being  per- 


to  take  possession  of  them  until  the  commissioner-general 
of  the  nation  shall  have  made  a  reservation ;  and  inasmuch  as  none 
of  those  eleven  leagues  applied  for  bt  the  interested  party  are  at 
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any  of  those  points  ceded  to  the  federation  by  the  aforesaid  order 
and  in  view  of  the  approval  granted  by  the  empresarios  MeMri. 
Austin  and  Williams,  written  upon  the  first  page  of  this  proceeding, 
as  the  lands  belong  to  the  enterprise  of  Raid  empresarioa  —  in  oon- 
forrnity  with  the  colonization  law  of  the  State  of  24th  March,  1825, 
and  in  the  name  of  the  State,  I  confer  upon  and  put  the  aforesaid  at- 
torney of  the  citizen  Gregorio  Basqaez  in  real,  virtual,  personal,  and 
actual  pos8ession  of  eleven  leagues  of  land,  the  same  which  he  has 
asked  for  and  that  the  government  has  sold  to  him  upon  the  Bra- 
zos River ;  the  situation,  lines,  limits,  and  cornei-s  of  the  same  are 
delineated  in  the  notes  of  survey  made  by  the  principal  scientific 
surveyor,  Francis  W.  Johnson,  on  pages  two,  and  following  of  this 
proceeding,  with  the  figure  thereof  shown  in  the  map  hereunto 
annexed.  The  aforesaid  lands,  by  said  notes  of  survey,  are,  in  the 
opinion  of  the  surveyor,  to  be  of  the  arable  class  in  two  leagues, 
and  of  the  pasture  class  in  nine  leagues. 

"I,  the  commissioner  and  alcalde  aforesaid,  in  the  exercise  of  the 
authority  conferred  on  me  by  the  law,  do  declare,  in  accordance 
with  said  classification,  he  shall  satisfy  the  State  in  the  sum  of  one 
thousand  two  hundred  dollars,  according  to  the  provision  in  the 
twenty-fourth  article  of  the  aforesaid  colonization  law,  dated  on  the 
24th  March,  1825,  and  in  the  terms  designated  in  the  twenty-second 
aiticle  of  the  same  law,  under  the  penalties  therein  established  ; 
being  notified  that  within  one  year  he  shall  construct  permanent 
landmark  at  each  angle  of  the  land;  that  he  shall  cultivate  the 
same  in  conformity  with  the  provisions  in  the  aforesaid  law,  and 
scrupulously  comply  with  all  ordained  in  it,  and  other  enactments 
on  the  subject. 

"  Therefore,  by  virtue  of  the  authority  vested  in  me  by  the  afore- 
said decree  of  the  supreme  government  of  the  State,  and  other 
orders  from  the  same  government  on  the  subject,  by  the  law  and 
pursuant  instructions  which  guide  me,  1  issue  the  present  title,  and 
order  that  an  authenticated  copy  be  taken  of  it,  and  let  it  be  deliv- 
ered to  the  interested  party,  that  he  may  possess,  use,  and  enjoy 
the  lands  which  have  been  sold  to  him,  his  children,  heirs,  and  suc- 
cessors, or  whoever  of  him  or  of  them  may  have  cause,  interest,  or 
right  to  represent,  for  such  is  the  will  of  tke  State.  Given  at  the 
town  of  San  Felipe  de  Austin,  on  the  day  and  date  above  written, 
which  I  sign,  with  assisting  witnesses,  according  to  law. 

'^L.  lauuBauMB 
"Ass.  witness:  W.  T.  Lightfoot. 

'^  Ass.  witness :  0.  0.  Gnrsirs.'* 
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II.  Ill  admitting  as  evidence  the  papers  set  forth  in  the  fore- 
going assignment  of  error,  inasmuch  as  they  do  not  identify 
and  describe  any  definite  parcel  of  land. 

III.  In  admitting  the  testimony  of  Horatio  Chriesman  to 
prove  by  the  declarations  of  Moore,  wlio  is  now  deceased,  that 
the  Basquez  grant  was  surveyed  by  the  latter  on  the  reserve 
line  or  at  any  other  particular  place,  such  evidence  being 
merely  hearsay. 

IV.  In  admitting  his  testimony,  wherein  he  undertakes  to 
tell  what  Moore  told  him  about  the  location  of  the  Austin  & 
Williams  reserve  line  and  the  Basquez  grant,  particularly  that 
Moore  informed  him  in  1834  that  he  had  made  the  survey  of 
the  said  four-league  Basquez  grant ;  that  the  upper  line  of  said 
grant  began  on  the  east  side  of  the  Brazos  River,  at  the  point 
where  the  upper  line  of  the  reserve  began  ;  and  that  the  upper 
line  ran  north  71  degrees  east,  with  the  reserve  line,  the  full 
distance  of  the  Basquez  line ;  and  that  the  upper  line  of  the 
Basquez  and  the  upper  line  of  the  reserve  were  the  same  to  the 
extent  of  the  Basquez  line,  —  because  there  was  no  proof  that 
the  upper  line  of  Austin  &  Williams's  reserve  was  ever  in  fact 
nm,  or  was  ever  required  by  law,  order,  or  decree  to  be  run,  and 
because  there  is  no  call  in  said  Basquez's  grant  for  said  line ; 
and  because  said  witness  did  not  state  that  Moore  ever  pointed 
out  the  place  on  the  ground  where  he  had  run  either  the  Bas- 
quez line  or  the  said  reserve  line ;  and  because  the  testimony 
xwHS  hearsay. 

V.  In  admitting  in  evidence  the  following  documents :  — 

"The  State  of  Texas, 

"  County  of  FaUa  : 

•'  To  the  Honorable  the  District  Court  in  and  for  the  County  of 
FaUe: 
"  In  pursuance  of  an  order  made  at  the  last  or  fall  term  of  said 
court  (a.d.  1869),  directing  the  undersigned  surveyors  to  proceed 
and  run,  or  make  any  survey  necessary,  and  show  by  report  to 
what  extent,  if  any,  the  land  claimed  by  J.  C.  Pool,  plaintiff,  and 
G.  Jones,  defendant,  conflicts,  and  also  the  land  claimed  by  Rhoda 
S.  Huckins  et  als,^  plaintiffs,  conflict,  if  any,  with  the  land  claimed 
by  and  in  possession  of  J.  C.  Pool,  defendant ;  said  land  situated 
in  Falls  County,  on  the  east  margin  of  the  Bracos  River. 
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''In  accordance  with  said  order  we,  the  undersigned  surveyorB, 
met  on  the  eleventh  day  of  November,  a,d.  1869,  at  what  is  known 
as  the  Falls  of  the  Brazos,  on  the  east  margin  of  said  stream,  and 
all  the  parties  having  been  notified,  and  being  present,  either  by 
themselves  or  attorneys,  we  ascertained  by  the  calls  of  the  A.  De 
la  Serda  grant  and  the  field-notes  of  the  Jose  M.  Sanches  survey, 
together  with  a  full  and  complete  examination  of  lines  and  natural 
marks,  the  precise  locality  of  the  southern  line  of  the  said  La  Serda 
grant,  it  being  the  northern  line  of  the  said  Sanches  survey,  and 
for  a  more  particular  description  reference  is  hereby  made  to  our 
accompanying  plat,  which  is  made  a  pait  of  this  report. 

^  We  then  proceeded  to  ascertain  the  boundaries  of  the  Gregorio 
Basques  grant,  and  finding  that  the  surveyor  of  Austin  A  Wil- 
liams's colony  located  the  same  on  what  is  known  as  Austin  & 
Williams's  reserve  line ;  afler  searching  we  found  marks,  correspond- 
ing in  age  and  course,  in  post-oak  timber,  near  the  north  end  of 
what  is  known  as  Hog  Island.  After  tracing  said  marks  about 
fifteen  miles,  and  finding  the  line  to  run  N.  71  £^  running  from 
the  Brazos  River,  and  judging  from  the  age  of  the  marks  and 
course  of  the  line,  together  with  the  facts  that  after  it  passed  the 
said  Basquez  N.  E.  corner  it  ran  across,  and  without  respect  to  all 
the  known  surveys  of  the  section  it  passed,  and  there  being  no 
cornel's  made  on  it,  we  were  entirely  satisfied  that  we  were  on  said 
reserve  line. 

**  We  then  ran  the  northern  boundary  of  the  Basquez  to  the  east 
bank  of  the  Brazos  River,  and  found  the  following  results :  — 

^  That  all  the  land  claimed  by  said  J.  C.  Pool  is  included  within 

the  boundaries  of  the  said  Basquez  and  the  said  Sanches  survey,  mp 

set  forth  in  our  aooompanying  plat  of  said  survey,  this  the  16th  of 

November,  1869. 

'<  S.  W.  BixaHAM. 

R.  F.  Alexander. 

w.  s.  hunnicutt. 

j.  h.  collabd. 

*^Thb  Statb  of  Tbzab, 

*^  County  of  FoUb: 

^  Personally  appeared  before  the  undersigned  authority  Sam.  W. 
Bingham,  R,  F.  Alexander,  W.  S.  Hunnicutt,  and  J.  H.  CSoUard, 
whose  names  are  signed  to  the  foregoing  report,  who,  after  being 
duly  sworn  by  me,  on  oath  declare  that  said  report  is  true  and 
oorreot  in  the  &ots  therein  stated,  and  the  conclusion  arrived  at 
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k  true  and  oorreot,  accorUing  to  their  opinion  as  sclentifio  lur- 
▼eyorg. 

^  To  certify  which  I  hereto  sign  my  name  aK.d  affix  my  seal  of 
office  on  this  sixteenth  day  of  November,  1869. 

"  Samtol  M.  Dalton,  2>.  C.  F,  C.^ 


\ 


"^Tothe  Clerk  of  the  United  States  DUtriet  Court  far  the  Weeten* 
District  of  TexaSy  at  Austin : 

^  AneBLiKA  B.  Ebeblt  et  als. 

vs. 
Jambs  Mablin  et  als. 

^  Sib, —  In  obedience  to  the  commands  of  an  order  of  sarrey 
issued  from  under  your  hand  and  seal,  in  your  official  capacity  of 
the  clerk  of  the  District  Court  of  the  United  States  for  the  Western 
District  of  Texas,  at  Austin,  commanding  me  to  survey  a  certain 
tract  of  land  containing  four  leagues,  situated  in  this  county,  on  the 
eastern  margin  of  the  Brazos  River,  below  the  Great  Falls  thereof 
and  to  ascertain  the  lines  thereof,  which  land  is  claimed  by  the 
plain tiffii  to  the  above-entitled  cause,  and  which  order  of  survejf 
issued  in  said  cause,  <%nd  which  land  was  titled  to  one  Gregorio 
Basquez,  I  proceeded  in  last  summer  (the  date  not  now  being  re- 
membered) to  search  fdt  said  lines,  and  about  one  mile  and  a  half 
below  the  Great  Falls  of  the  Brazos,  where  on  its  eastern  margin  I 
found  a  line  to  stait  out  from  the  river  at  a  course  of  N.  68**  E.,  in 
a  weed-prairie,  and  at  9,170  varas  from  the  river  crossed  Big  Creek, 
at  20,220  varas  from  the  river  comers  in  prairie,  strike  prairie  at 
about  12,500  varas.  I  then  ran  south  21^  E.,  at  right  angles  with 
said  line  at  4,870.  I  found  another  old  line  running  8.  60^  W.  to 
the  river  at  17,266  varas,  making  a  difference  in  the  length  of  the 
two  lines  of  2,960  varas. 

^  I  found  the  league  and  labor  of  land  surveyed  and  located  in 
the  name  of  James  Marlin  to  be  entirely  in  conflict  with  the  before* 
recited  survey. 

^*  In  testimony  whereof^  I  have  hereunto  set  my  hand  this  the 
29th  of  December,  1857. 

•♦  W.  S.  HUKNIOTTT. 

''I,  W.  S.  Hunnicutt,  a  dept.  surveyor  for  Robertson's  land- 
district,  do  hereby  certify  that  the  foregoing  is  a  true  and  correct 
statement  of  facts  to  the  best  of  my  knowledge.  Given  under  my 
hand  and  seal  this  29th  December,  a.d.  1857. 

'*  W.  S.  Hunnicutt, 

"Depi.  Surveyor  for  Robertson* i  Land  DiiiritL 
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To  which  the  defeudauts  objected,  on  the  ground,  among 
other  reasons,  that  they  were  not  parties  or  privies  to  said 
cause. 

y I.  In  refusing  to  charge  the  jury  that  the  concession  to  San- 
chez authorized  the  owner  of  said  concession  to  appropriate  fiye 
leagues  of  the  public  domain ;  and,  having  shown  an  older  survey 
than  the  survey  by  virtue  of  the  concession  to  Basquez,  the  said 
Sanchez  title  is  the  superior  title  for  the  lands  covei'ed  by  it. 

VII.  In  charging  the  jury  on  the  question  of  limitation,  and 
in  refusing  to  charge  that,  if  the  jury  believed  from  the  tes- 
timony that  the  ancestor  of  the  defendants,  Churchill  Jones, 
entered  upon  that  part  of  the  John  Marlin  league  which  is  in 
conflict  with  the  Basquez,  as  claimed  by  the  plaintiffs,  at  any 
time  before  the  plaintiffs  or  their  ancestor  made  an  entry  on 
said  Basquez,  and  that  said  defendants  and  their  ancestor  had 
60  remained  in  said  possession  of  the  lands  claimed  by  them 
for  three  years  or  more  before  the  institution  of  suit,  then  they 
should  find  in  favor  of  the  defendants,  Watson,  Bartlett,  and 
W.  H.  Jones,  on  their  plea  of  limitation. 

VIII.  In  refusing  to  charge  the  jury  Jhat,  if  they  believed 
from  the  evidence  that  at  the  date  of  the  purchase  by  Church- 
ill Jones  from  the  heirs  of  John  Marlin  in  1858,  the  said  Jones 
had  no  notice  by  the  county  map,  or  other  records,  or  other- 
wise, of  any  conflict  of  the  John  Marlin  league  with  the  Bas- 
quez grant,  they  should  find  for  the  defendants,  Watson  and 
children,  Bartlett  and  wife,  and  William  H.  Jones,  even  if  they 
should  find  that  the  location  as  claimed  by  the  true  location  of 
said  Basquez  grant. 

IX.  In  rendering  judgment  on  the  verdict  of  the  jury,  because 
the  same  is  indefinite,  uncertain,  and  does  not  find  the  main 
issue  in  the  case ;  viz.,  how  much  of  the  defendants^  land,  if 
any,  is  covered  by  the  plaintiffs'  grant. 

The  charge  to  the  jury  complained  of  in  the  seventh  assign- 
ment of  error  is  set  forth  in  the  opinion  of  the  court. 

Mr.  Levi  W.  Goodrich  and  Mr.  Matthew  H.  Carpenter  for  the 
plaintiffs  in  error. 

The  papers  admitted  by  the  court  below,  if  evidence  at  all, 
show  legal  title  in  Basquez.  The  right  asserted  by  the  plain- 
tiffs is,  therefore,  cognizable  only  in  a  court  of  equity.     Th* 
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coiieeesion  and  the  liual  extension  of  title  were  to  him,  and  no 
deed  appears  from  him.  Hanrick  v.  Barton^  16  Wall.  166 . 
Sfteirbunt  v.  Cordova  et  aL^  24  How.  428. 

It  is  certainly  the  duty  of  the  8Ui*veyor  to  run  around  the 
land  intended  to  be  embraced  in  the  survey  and  patent,  and 
see  that  such  objects  are  designated  on  it  as  will  clearly  point 
out  and  identify  the  boundaries  of  the  tract,  and  to  extend  a 
correct  description  of  these  objects,  natural  or  artificial,  into 
the  field-notes  of  the  survey,  in  order  that  they  may  be  inserted 
in  the  patent,  so  that  the  owner,  as  well  as  other  locators,  may 
have  the  means  of  knowing  precisely  what  land  is  granted.  If 
the  lands  cannot  be  identified  by  the  calls  in  the  grant,  it  is 
void.  Chinowith  v.  HaskeWs  Lessee^  8  Pet.  92 ;  Henshaw  v.  Bis- 
sell^  18  Wall.  255;  Deery  v.  CVay,  10  id.  268;  Boardman  v. 
Reed,  6  Pet.  828 ;  Guilbean  v.  Mays,  15  Tex.  414 ;  Booth  v. 
Strippleman,  26  id.  440  ;  Stafford  v.  King,  80  id.  269 ;  Phil- 
lips V.  Ayres,  46  id.  605;  Bartlett  v.  Hubert,  21  id.  20;  Norris 
v.  Hunt,  51  id.  609;  Anderson  v.  Stamps,  19  id.  460;  Booth 
V.  Upsher,  26  id.  69 ;  Hvhert  v.  Bartlett.  9  id.  102 ;  Midler  v. 
Landa,  81  id.  266  ;  Welder  v.  Carroll,  29  id.  317  ;  Williamson 
V.  Simpson,  16  id.  439;  Shipp  v.  Miller,  2  Wheat.  316 ;  John- 
son V.  PauneVs  Heirs,  id.  206  ;  Bruckner  v.  Lawrence,  2  Doug. 
(Mich.)  19. 

The  concession  authorizing  the  appropriation  of  eleven  leagues 
was  sufficient  authority  to  the  local  officer  to  sever  that  quan- 
tity from  the  vacant  public  domain,  and  put  Basquez  in  pos- 
session of  the  land  so  appropriated.  When  this  is  done,  the 
floating  right,  evidenced  by  the  concession,  attaches  to  a  cer- 
tain specified  locality,  and  the  title  is  complete.  Graham  v. 
UniUd  States,  4  Wall.  259 ;  Hanrick  v.  Barton,  16  id.  166. 

The  charge  to  the  jury  set  forth  in  the  sixth  assignment  of 
error  should  have  been  granted.  Hollingsworth  v.  Holshau- 
sen,  17  Tex.  44 ;  Warren  v.  Sherman,  54  id.  441  ;  Landes  v. 
Brant,  10  How.  348 ;  Miller  v.  Bale,  92  U.  S.  473 ;  Henshaw  v. 
BiBsell,  18  Wall.  255. 

The  testimony  of  the  witness  Chriesman  was  hearsay,  and 
should  not  have  been  admitted.  Shutle  v.  Thompson,  15  Wall. 
161 ;  Adams  v.  Swanson,  116  Mass.  596 ;  Long  v.  Coltan,  id 
414 ;  HaU  v.  Mayo^  97  id.  416. 
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The  question  as  to  the  competency  of  hearsay  testimony 
to  establish  boundaries  has  often  been  judicially  considered  in 
Texas.  Where  a  comer  or  marked  line  has  been  pointed  out 
to  the  witness  by  a  deceased  person,  who  is  shown  to  be  in  a 
position  to  have  a  knowledge  of  the  facts,  the  parol  declaration 
has  been  received ;  and  where  it  appeared  that  the  surrey  in 
question  was  one  of  a  block  of  surveys,  or  was  surveyed  at  the 
same  time  by  the  same  surveyor,  the  plat  he  made,  or  his  field- 
notes  of  surrounding  or  contiguous  surveys,  have  been  receivcit 
to  illustrate  and  identify  the  lines  of  the  survey  in  questiou. 
The  Supreme  Court  of  that  State  has  not  in  any  instance  gone 
beyond  the  rule  as  above  stated.  George  v.  2%oma«,  16  Tex. 
74 ;  Stroud  v.  Springfield,  28  id.  649  ;  Welder  v.  Carroll,  29  id. 
817 ;  JSvans  v.  ffuH,  84  id.  Ill ;  Smith  v.  Busaell,  87  id.  247 ; 
Eurt  V.  Mans,  49  id.  811. 

The  objections  to  Ghriesman's  testimony  may  be  summed  up 
as  follows :  — 

Moore,  whose  declarations  were  received,  was  not  shown  by 
evidence  aliunde  to  be  in  a  position  to  have  a  knowledge  of  the 
facts  to  which  his  declarations  relate.  No  line  or  corner,  visi- 
ble or  imaginary,  was  pointed  out  to  the  witness,  and  he  says 
that  he  never  saw  any.  The  statement  testified  to  by  him  is 
not  a  declaration,  but  a  narration  of  the  particular  facts  of 
a  then  past  occurrence.  It  does  not  appear  that  primary  or 
direct  evidence  of  the  location  of  the  lines  and  corners  of  the 
Basques  tract  cannot  be  produced  by  the  plaintiffs.  If  the  evi- 
dence tends  to  prove  any  fact,  it  is  that  an  actual  survey  was 
made,  and  not  where  the  lines  or  corners  were  placed ;  and  it 
does  not  appear  therefrom  that  the  land  so  surveyed  by  Moore 
was  or  is  embraced  in  the  title  under  which  the  plaintiffs 
claim.  It  is  attempted  by  said  testimony  to  repudiate  the 
description  in  the  grant,  and  to  locate  the  land  claimed  under 
the  same  by  adding  to,  varying,  or  contradicting  the  instru- 
ment itself.  It  does  not  appear  that  by  proper  search  a  tiact 
of  land  cannot  be  found  corresponding  in  description  wiih 
every  call  in  the  plaintiff's  title. 

When  there  is  only  a  parliial  conflict  or  interference  of  sur- 
veys, the  statute  will  not  run  in  favor  of  an  adverse  oocupant 
under  a  junior  title,  if  his  possession  does  not  extend  to  tbal 
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jMnrt  of  tiie  land  ki  dispute  which  is  within  the  conflict.  Angell, 
Lim.,  sect.  402,  and  numerous  authorities  in  notes ;  Trimble  y. 
SmUh,  4  Bibb  (Ky.),  257 ;  Foz  v.  HirUans  id.  569 ;  White  v. 
BumUfj  20  How.  235 ;  Hole  v.  Mittenhonee,  25  Pa.  St.  491.  The 
possesrion  which  the  owner  of  the  junior  title  has  of  that  part 
of  the  land  not  within  the  interference,  being  lawful  within 
itself,  is  not,  by  construction,  extended  also  .to  a  presumed  un- 
lawful trespass  upon  that  part  embraced  within  the  elder  title. 
For  this  purpose  there  must  be  an  actual,  visible,  and  exclusive 
adverse  possession  of  the  land  in  controversy.  Wheeler  v.  Moody ^ 
9  Tex.  877 ;  GHlleepie  v.  Jonee,  26  id.  846  ;  Whitehead  v.  Foleg, 
28  id.  268.  Such  posseasiMi,  if  not  continuous  for  the  full 
term  limited  by  the  statute,  is  insu£Bcient,  whether  it  be  lost 
by  the  volmtary  act  of  the  party,  or  by  bis  forcible  ouster,  or 
l>y  a  final  judgment  against  him  in  a  snit  brought  to  reeorer 
the  ertate.     SkUlde  v.  Boone,  22  Tex.  193. 

itr,  Samuel  R,  Fisher  and  Mr.  PhUip  Phillips,  contra. 

In  Hanrick  v.  Barton  (16  Wall.  166),  relied  on  by  the  plain* 
tiffs  itt  error  in  support  of  their  proposition  that  Peyton's  title 
wae  an  equitable  and  not  a  legal  one,  there  was  not,  as  in  this 
case,  a  deed  from  the  original  grantee. 

If,  as  there  held,  a  power  of  attorney  from  La  Serda  to 
Roberts  authorizing  him  to  sell,  and  a  substitution  by  Roberts 
of  Williams,  and  a  sale  by  the  latter,  passed  a  l^al  title,  surely 
a  sale  from  Basques  to  Harta,  and  from  the  latter  to  Peyton, 
passed  a  legal  title. 

Bat  fay  what  law  or  test  is  the  title  of  Peyton  to  be  adjudged 
an  equitable  one  ?  Equitable  and  legal  titles  are  founded  upon 
the  distinction  between  equitable  and  legal  estates^  and  there 
cannot  be  an  equitable  estate  or  title  in  one,  without  a  corre^ 
spoading  legal  estate  or  title  in  another.  In  other  words,  there 
most  be  a  trustee  in  whom  the  fee  is  vested,  and  a  beneficiary 
or  €99tui  que  trust. 

In  the  case  at  bar,  where  and  in  whom  is  the  fee  or  l^al 
estate  ?  Where  and  in  whom  is  the  equitable  estate  ?  And 
how  was  the  trust  created  ? 

The  fee  and  absolute  title  were  vested  in  Basques,  with  the 
power  of  disposing  of  it  when  the  concession  was  made.  All 
the   estate  and  interest  of  the  government  were   conveyed 
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Hantodh  y.  McKirmey^  7  Tex.  884 ;  Martin  v.  Father^  26  id* 
263. 

The  fee,  then,  is  not  in  the  government  nor  in  him ;  for  ii 
it  passed  to  him,  and  he,  having  the  power  to  do  so,  disposed 
of  it  in  express  terms  by  his  act  of  sale,  it  can  only  be  in  the 
vendee.  There  is  no  room  for  a  trust.  The  estate,  expressly 
limited  iu  terms  by  the  act  of  sale  or  deed  from  Basquez, 
is  an  estate  in  fee ;  for  he  there  declares  '^  that  he  has  sold, 
really,  publicly,  and  in  fee  and  for  ever,"  &c. 

At  the  time  of  the  acquisition  of  Peyton's  title,  as  noted  by 
the  Supreme  Court  of  Texas  in  Martin  v.  Parker  (^Bupra\  the 
common-law  distinction  betweien  legal  and  equitable  titles  did 
not  obtain. 

The  case  at  bar  does  not  involve  the  question  of  remedy. 
The  question  is  one  of  estate,  and  must  be  determined  by  the 
law  in  force  when  the  title  was  acquired.  Steinhach  v.  Stewart. 
11  Wall.  576 ;  Hanrick  v.  Barton^  supra ;  Robinson  v.  Camp- 
bell, 3  Wheat.  212. 

The  difference  between  a  Mexican  concession  or  grant  by 
sale,  and  a  patent  from  the  United  States  or  a  State,  as  noted 
in  Hanrick  v.  Barton^  is  too  obvious  for  comment. 

The  grant  to  Basquez  being  the  primary  title,  and  the  exten- 
sion to  the  land  but  the  incident,  the  extension  when  made 
related  to  the  grant  and  vested  in  Peyton  the  absolute  title 
in  fee,  even  if  it  did  not,  as  we  contend,  pass  when  the  grant 
was  made. 

Peyton  stands  in  privity  with  Basquez,  who  initiated  the  pro- 
ceedings, and  though  the  extension  of  title  is  not  to  be  analo- 
gized to  a  patent,  still,  if  necessary,  the  doctrine  of  estoppel  and 
relation  may  be  invoked. 

If  applied  for  the  purpose  of  justice  in  the  case  of  a  patent, 
where  the  fee  resides  in  the  government  until  the  patent  issues, 
it  certainly  should  apply  to  a  case  where  the  government  parts 
with  all  its  title  when  a  grant  is  made.  Barr  v.  Gratz, 
4  Wheat.  218 ;  Stoddard  v.  Chambers^  2  How.  284  ;  Landes  v. 
BranU  10  id.  848  ;  Bean  v.  Welsch,  17  Ala.  770:  Diekerson  v. 
Talbot,  14  B.  Mon.  (Ky.)  60;  Cavender  v.  Smith,  6  Iowa,  157 
Irviive  v.  Irvine^  9  Wall.  617  ;  Langdeau  v.  Hanes,  21  id.  521 
MeCaHhy  v.  Ma^m,  19  id.  20 
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The  genuineness  of  Peyton's  title  was  admitted  ;  possession 
had  been  held  under  it  for  nearly  twenty  years,  with  payment 
of  taxes.  The  plain  ti£E  below  stood  ready  to  prove,  and  did 
prove  to  the  satisfaction  of  the  jury,  its  actual  survey  and 
identity  on  the  ground.  The  presumption  was  that  the  survey 
had  been  made,  and  it  was  incumbent  on  the  defendants  to 
repel  it.  Phillips  v.  Ayers^  46  Tex.  601 ;  Jenkins  v.  Chambers. 
9  id.  167 ;  Booth  v.  Strippleman,  26  id.  436.  The  action  of 
the  alcalde  in  extending  title  on  the  survey  is  not  to  be  ex- 
amined with  hypercritical  spirit.  Hancock  v.  McKinney,  7  id. 
384 ;  Hancock  v.  Horton,  11  id.  220. 

There  is  no  patent  ambiguity  in  the  grant,  but  the  court 
erroneously  held  that  an  actual  survey  was  necessary  to  its 
validity.  Stafford  v.  King^  80  Tex.  687  ;  Jones  v.  Burgett^  46 
id.  284 ;  Newsom  v.  Pryor^  7  Wheat.  7. 

No  case  in  Texas  or  elsewhere  can  be  produced  where  a 
grant  of  this  character,  containing  a  specific  description  of 
the  granted  premises,  has  been  held  absolutely  void  upon  an 
objection  in  limine. 

To  have  so  held  in  this  case  would  have  been  confiscation 
under  the  guise  of  construction.     It  is  not  necessary  that  the 
grant  itself  should  contain  such  a  description  as  will,  with- 
out the  aid  of  extrinsic  testimony,  ascertain  precisely  what  is 
conveyed.     If  by  such  testimony  it  can  be  located,  it  should 
not  be  held  absolutely  void  for  uncertainty.     Blake  v.  Doherty 
5  Wheat.  359 ;   Cavazos  v.  Trevino,  6  Wall.  778 ;  Ragsdale  v 
Robinson^  48  Tex.  379 ;   Williamson  v.  Simpson^  16  id.  488 
PhiUips  V.  Ayers,  45  id.  601 ;  Johr^  v.   Shutz,  47  id.  678 
Booth  V.  Strippleman^  26  id.  436 ;  Kingston  v.  Pickens^  46  id 
99  ;  JoTies  v.  Burgett,  id.  284  ;  Lohff  v.  Germer,  87  id.  678 
Brotoning  v.  Atkinson^  id.  633 ;  Stafford  v.  King^  30  id.  257 
Bass  V.  Mitchell,  22  id.  285  ;  Mitchell  v.  Burdeit,  id.  688 ;  Bol- 
ton V.  Lann^  16  id.  96  ;    Urquhart  v.  Burleson,  6  id.  602. 

The  testimony  of  the  witness  Chriesman  was  clearly  ad- 
missible. The  Supreme  Court  of  Texas  has  in  a  current  of 
decisions  commencing  in  1856,  and  continuing  down  to  the 
present  day,  held  that  reputation  is  admissible  as  evidence  in 
questions  of  private  boundary ;  and  has  given  to  the  unsup- 
ported declarations  of  a  deceased  person,  as  to  where  a  line  oi 
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comer  is,  the  weight  of  common  reputation,  and  permitted 
such  declarations  to  be  proved  under  the  rule  that  in  questions 
of  boundary  hearsay  is  evidence.  George  v.  ThomoB^  16  Tex. 
74  i  Stroud  v.  Springfield,  28  id.  649;  Welder  v.  Carroll,  29 
id.  818 ;  Wheeler  v.  Hunt,  84  id.  47  ;  Smith  v.  Russell,  37  id. 
247 ;  JBvans  v.  Burt,  id.  Ill ;  Hurt  v.  Evans,  49  id.  811. 

In  Stroud  v.  Springfield  the  following  cases  are  cited  and 
approved:  S^eer  v.  Coate,  8  McCord  (S.  C),  227;  Blythe  v. 
Sutherland,  id.  258;  Boardman  v.  JBe^d,  6  Pet.  828;  Shutte 
V.  2%omp«(m,  15  Wall.  161. 

The  rule  established  by  these  decisions  has  become  so  firmly 
engrafted  upon  the  laws  of  Texas  as  to  become  a  rule  of 
property. 

It  has  also  been  adopted  by  many  other  States.  Tate  v. 
Southered,  1  Hawks  (N.  C),  45 ;  Shepherd  v.  Thompson, 
4  N.  H.  218  ;  49  id.  280 ;  Powers  v.  Selsby,  41  Vt.  289 ;  Higby 
V.  Bidwell,  9  Conn.  447. 

Where  the  rules  of  evidence  established  by  statute  or  by 
the  decisions  of  the  highest  tribunal  of  a  State  become  a  rale 
of  property,  more  especially  in  matters  of  real  estate,  they  will 
be  followed  by  the  courts  of  the  United  States.  Waring  v. 
Jackson,  1  Pet.  570 ;  Hinde  v.  Vattier,  5  id.  398 ;  Henderson  v. 
Chiffin,  id.  151 ;  PoWs  Lessee  v.  Wendell,  5  Wheat.  298 ;  Jack- 
son V.  Che^v,  12  id.  153  ;  Olcott  v.  Bynum,  17  Wall.  44;  Lloyd 
V.  Fulton,  91  U.  S.  479 ;  Lambom  v.  County  Commissioners^ 
97  id.  181 ;   Orvis  v.  Powell,  98  id.  176. 

Mb.  Justice  Strong  delivered  the  opinion  of  the  court. 

This  is  an  action  of  ejectment  brought  to  recover  the  pos- 
session of  four  leagues  of  land  on  the  east  bank  of  the  Brazos 
River,  known  as  the  Gregorio  Basquez  survey  of  four  leagues. 
The  defence  set  up  against  the  claim  of  the  plaintiffs  was  the 
general  issue  by  which  the  title  of  the  plaintiffs  was  denied, 
as  also  the  wrongful  entry  of  the  defendants.  The  Statutes  of 
Limitation  were  also  pleaded. 

At  the  trial  in  the  Circuit  Court  a  verdict  was  obtained  by 
the  plaintiffs,  upon  which  a  judgment  was  entered,  and  the 
defendants  have  brought  the  case  here,  assigning  several  errors 
to  the  rulings  in  tlie  lower  court. 
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Before  proceeding  to  examine  them,  it  is  necessary  to  notice 
an  obj(!ction  interposed  by  the  plaintiffs  against  their  being 
considered  at  all. 

The  verdict  was  rendered  on  the  17th  of  February,  1877, 
and  judgment  thereon  was  entered  on  the  same  day.  On  the 
10th  of  the  same  month  the  defendants  moved  for  a  new  trial. 
This  motion  was  overruled  on  the  20th.  Two  days  afterwards 
(on  the  24th)  the  writ  of  error  was  sued  out,  tested  on  that 
ilay.  It  does  not  appear  when  the  writ  was  filed  or  served. 
A  (itation  was  also  issued  on  the  24th  of  February  and  re- 
turned by  the  marshal,  received  in  his  office  September  3,  and 
served  the  same  day. 

The  defendants'  bills  of  exception  upon  which  their  assign- 
ments of  error  are  founded  were  signed  by  the  judge  on  the 
28th  of  February,  and  filed  in  the  cause  on  the  1st  of  March 
next  following.  This  was  during  the  term  at  which  the  cjiuse  ^ 
was  tried,  but  eleven  days  after  the  verdict  was  rendered.  The  ^ 
plaintiffs'  counsel  was  present  when  the  bills  were  signed,  and 
objected  on  the  ground  that  they  were  not  presented  for  signa- 
ture within  the  time  limited  by  the  rule  of  the  court.  That 
rule  was  as  follows :  "  No  bill  of  exceptions  will  be  signed 
unless  presented  to  the  judge  within  five  days  after  the  close 
of  the  trial,  unless  further  time  be  allowed  by  the  court."  No 
objection  was  made  to  the  correctness  of  the  bills  or  to  their 
signature  because  a  writ  of  error  had  been  sued  out. 

On  the  1st  of  March  an  order  was  made  by  the  court  ex- 
tending the  time  for  presenting  and  filing  the  bills  until  that 
day  (the  plaintiffs  objecting  to  the  order),  and  accordingly 
the  bills  were  then  filed. 

It  is  now  insisted  that  the  bills  of  exceptions  cannot  be  con- 
sidered a  part  of  the  record,  and  that  they  are  not  properly 
here  for  review.  For  this  several  reasons  are  advanced,  the 
first  of  which  is  that  the  presentation  to  the  judge  was  not  in 
the  time  prescribed  by  the  rule  of  the  court.  But  the  rule 
requiring  the  presentation  of  bills  for  the  signature  of  the 
jndge  within  five  days  is  not  a  rule  which  controls  his  action. 
He  may  depart  from  it  in  order  to  effectuate  justice.  Stanton 
V.  Emlrey^  93  U.  S.  548.     It  is  a  direction  to  the  parties,  and 

it  expressly  reserves  the  power  to  enlarge  the  time.     It  is  no 
VOL.  XII.  23 
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doubt  necessary  that  exceptions  should  be  taken  and,  at  least, 
noted  before  the  rendition  of  the  verdict;  but  the  reduction  of 
the  bills  to  form,  and  the  signature  of  the  judge  to  the  bills, 
required  for  their  attestation,  or,  as  said  in  the  Statute  of  West- 
minster, "/or  a  testimony ^^^  may  be  afterwards,  during  the 
term.  In  practice  it  is  not  usual  to  reduce  bills  of  exception  t^ 
form  and  to  obtain  the  signature  of  the  judge  during  the  prog- 
ress of  the  trial.  Nor  is  it  necessary.  The  Statute  of  West- 
minster did  not  require  it.  It  would  greatly  and  uselessly 
retard  the  business  of  courts  were  it  required  that  every  time 
an  exception  is  taken  the  progress  of  the  trial  should  be 
stayed  until  the  bill  could  be  reduced  to  form  and  signed  by 
the  judge.  For  this  reason  it  has  always  been  held  that  the 
exception  need  only  be  noted  at  the  time  it  is  made,  and  may 
be  reduced  to  form  within  a  reasonable  time  after  the  trial  \s 
over.  United  States  v.  Breitling^  2U  How.  252 ;  Stanton  v. 
Emhrey^  supra;  Dredge  v..  Forsyth,  2  Black,  -S-i.  The  1 1  • 
within  which  the  signature  of  the  judge  must  be  applied  Um 
if  within  the  term,  is  left  to  the  discretion  of  the  judge  w  1.* 
noted  the  exception  when  it  was  made.  It  may  depend  much 
upon  the  nature  of  the  bills.  Son^e  require  much  more  tin\e 
for  preparation  than  others.  It  is  true  a  judge  cannot  be  per 
mitted  to  make  up  a  statement  of  facts,  after  the  writ  of  error 
is  issued,  upon  which  the  case  shall  be  heard.  Oeneres  v.  Btm- 
nemer^  7  Wall.  664.  That  is  quite  a  different  matter.  Bui 
when  an  exception  has  been  taken  at  the  trial  and  noted,  re- 
ducing the  exception  to  form  afterwards  and  attesting  it  is  not 
making  a  new  case :  it  is  merely  verifying  the  case  as  it  ap- 
peared on  the  trial. 

It  is  further  urged  by  the  plaintiffs  that  the  defendants 
waived  their  exceptions  by  suing  out  the  writ  of  error  before 
the  signature  of  the  judge  was  obtained.  In  support  of  this 
objection  we  are  referred  to  Tidd's  Practice,  868,  where  it  is 
said,  **  If  a  party  who  at  the  trial  of  a  cause  has  tendered  a  bill 
of  exceptions,  bring  a  writ  of  error  before  he  has  procured  the 
judge's  signature  to  such  bill,  he  thereby  waives  the  bill  of 
exceptions,  and  will  not  be  permitted  by  the  court  of  error 
afterwards  to  tack  or  append  the  bill  of  exceptions  to  the  writ 
of  error.''     4th  Am.  ed.,  from  the  9th  London.     For  this  th« 
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author  reliee  on  Dillon  v.  J)oe  dem.  Parker^  1  Bing.  17 ;  8.  0. 
11  Price,  100.  In  that  case  a  year  had  elapsed  after  the  writ 
of  error  had  issued.  The  transcript  of  the  record  had  gone 
into  the  Court  of  Errors.  The  common  assignments  of  error 
had  been  made  and  issue  had  been  joined  before  the  plainti£E 
in  error  moved  the  court  in  error  to  compel  a  settlement  of  the 
bill  in  the  lower  court,  and  asked  that  it  might  be  appended  to 
the  writ.  In  response  to  this  motion,  it  was  observed  by  two 
of  the  justices  that  the  proper  course  would  be  to  apply  to  the 
inferior  court  (the  Court  of  King's  Bench),  which  might,  per- 
haps, make  such  an  order,  and  then  the  bill  of  exceptions  might 
be  brought  up  by  an  allegation  of  diminution.  The  case  cited 
hardly  sustains  the  text.  Only  one  of  the  judges  expressed 
the  i^pinion  that  the  writ  of  error  and  the  return  of  the  record 
were  a  waiver  of  the  bill  of  exceptions.  But  if  that  is  the  rule 
in  the  English  courts,  it  is  not  imperative  even  there.  Where 
the  presentation  to  the  judge  has  been  delayed  from  the  de- 
fault of  the  defendant  in  error,  or  for  other  sufficient  reasons, 
the  Court  of  Errors  will  allow  the  bill  of  exceptions,  when 
signed,  to  be  tacked  to  the  record  as  of  the  time  when  the 
record  was  removed.  Tayhr  v.  Willans^  2  Barn.  &  Adol.  845 ; 
8.  C.  6  Bing.  612.  The  case  is  also  reported  in  4  Moo.  &  P. 
257,  where  the  facts  are  fully  stated.  On  the  trial  before 
Chief  Justice  Tindal,  on  the  23d  of  December,  a  bill  of  excep- 
tions was  tendered,  the  substance  of  which  was  reduced  to 
writing  and  given  to  the  officer  of  the  court  before  the  ter- 
mination of  the  cause,  but  it  was  not  then  signed  and  sealed. 
There  was  a  verdict  for  the  plaintiff.  The  defendant  sued  out 
a  writ  of  error  in  the  King's  Bench.  Subsequently,  on  the 
11th  of  February  following,  the  bill  of  exceptions  in  an  amended 
form  was  settled  by  the  counsel  for  the  parties,  and  a  copy  was 
sent  to  the  plaintiff^s  attorney  that  he  might  accede  to  its  terms, 
or  suggest  alterations  before  it  was  sealed  by  the  Chief  Justice. 
At  the  same  time,  the  defendant  served  a  rule  to  transcribe  the 
record  for  return  with  the  writ  of  error.  The  bill  not  having 
been  returned,  the  court  granted  an  order  for  its  return.  It 
was  argued  against  the  rule  (and  Dillon  v.  Parker  was  cited  in 
support  of  the  argument)  that  the  bill  was  waived,  and  that,  by 
the  writ  of  error  and  the  rule  to  transcribe,  the  record  had  been 
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removed  into  the  King's  Bench.  But  the  court,  all  the  judges^ 
concurring,  retained  the  order  upon  the  attorney,  holding  that 
the  Chief  Justice  might  seal  the  bilL  It  is  not,  therefore,  by 
any  means  settled,  even  in  England,  that  suing  out  a  writ  of 
error  is  a  waiver  of  unsigned  bills  of  exceptions. 

We  know  of  no  decision  in  this  country  that  asserts  or  gives 
any  countenance  to  such  a  rule,  or  any  reason  that  justifies  it, 
unless  it  be  one  in  New  York,  to  which  we  shall  refer.  True, 
a  writ  of  error  here,  as  in  Englatid,  is  supposed  to  remove  the 
record  of  the  court  to  which  it  is  directed  into  the  superior 
tribunal.  But  this  is  a  mere  fiction.  In  neither  country  is. 
the  record  itself  actually  sent  up.  A  transcript  only  is  sent. 
In  England,  at  common  law,  a  writ  of  error  operated  as  a  super- 
sedeas and  stayed  all  action  of  the  inferior  court,  and  thence 
it  was  regarded  as  removing  the  record  and  ousting  the  juris- 
diction of  that  court.  The  law  there  has  been  changed.  And 
here,  the  writ  is  of  itself  no  supersedeas.  If  there  be  no  bail 
for  a  supersedeas^  a  writ  does  not  stay  the  action  of  the  trial 
court.  An  execution  may  be  issued  and  executed  though  a 
writ  of  error  is  pending.  Much  more,  it  would  seem,  must  the 
court  to  which  the  writ  is  sent  have  power,  during  the  term  in 
which  the  case  is  tried,  to  put  its  records  and  proceedings  in 
form  to  return  them  in  obedience  to  the  writ.  If  that  cannot 
be  done,  great  hardship  and-  injustice  would  in  many  cases  be 
the  result.  As  we  have  said,  bills  of  exceptions  cannot  always 
be  formally  prepared  until  a  considerable  time  after  verdict 
and  judgment.  They  may  require,  in  some  cases,  a  full  state- 
ment of  almost  all  that  occurred  at  the  trial.  Papers  necessaiy 
to  be  incorporated  may  be  mislaid  or  withheld  by  the  opposite 
party ;  the  charge  of  the  judge,  to  which  exception  has  beeii 
taken,  may  not  have  been  filed,  or  sickness  may  have  interfered. 
Meanwhile,  judgment  on  the  verdict  may  have  been  entered, 
and  unless  the  party  can  protect  himself  by  a  writ  of  error,  an 
execution  may  follow.  For  these  reasons,  the  universal  prac- 
tice is  to  give  reasonable  time  to  make  up  the  bills  of  exceptions 
and  obtain  the  signature.  This  is  not  altering  the  record,  it 
is  completing  it.  It  is  not  exercising  jurisdiction  over  the  case. 
It  is  merely  putting  into  form  the  record  statement  of  what 
was  done  before  the  writ  of  error  was  sent  down.     In  Brown  v. 
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BiMeU  (1  DougL  (Mich.)  278),  where  a  bill  of  exceptions  re- 
turned with  a  writ  of  error  appeared  to  have  been  signed  after 
the  writ  was  sued  out,  it  was  held  to  be,  at  most,  whether  at 
common  law  or  under  the  statute,  a  mere  irregularity,  which 
was  waived  by  a  joinder  in  error,  Witbeek  v«  Waine^  8  How 
(N,  Y.)  Pr.  483. 

The  remaining  objection  to  the  bills  of  conceptions  is  that 
they  were  not  signed  nor  filed  nunc  pro  tunc^  but  that  they 
appear  on  their  face  to  have  been  signed  and  filed  t«n  days 
after  the  trial.  We  think,  however,  the  absence  of  any  order 
that  the  bills  should  have  the  same  effect  as  if  they  had  been 
signed  and  filed  during  the  trial  is  not  a  fatal  objection.  The 
order  of  March  1,  extending  the  time  for  signing  and  filing,  is 
equivalent  to  such  an  order.  And  the  fact  that  the  date  of 
the  signature  was  the  28th  of  February  is  of  no  practical  im- 
portance. At  most  it  is  only  an  irregularity.  It  is  not  a  void 
act.  Perhaps  the  bills  would  appear  more  regular  had  they 
been  dated  February  17,  but  they  are  recitals  of  what  occurred 
at  the  trial,  and  they  show  that  the  exceptions  were  then  taken 
—  taken  in  time.  If  it  be  kept  in  mind  that  the  judge's  signa- 
ture is  required  only  for  *'  testimony  "  that  the  exception  was 
taken  at  the  trial,  and  before  verdict,  it  cannot  be  material 
that  the  testimony  was  given  after  the  close  of  the  trial,  if 
given  during  the  term.  We  do  not  overlook  what  was  said  in 
Walton  V.  United  States^  9  Wheat.  651.  We  gather  the  facts 
of  that  case  only  from  the  opinion  of  the  court,  delivered  by 
Mr.  Justice  Duvall,  by  which  it  appears  that  the  bill  of  excep- 
tions did  not  show  that  any  exception  was  taken  at  the  trial. 
That,  of  course,  was  a  fatal  defect.  But,  after  having  noticed 
that  fact,  he  made  some  general  observations.  After  stating 
that  it  will  be  sufficient  if  the  exception  be  taken  at  the  trial, 
and  noted  by  the  court  with  the  requisite  certainty,  and  that  it 
may  afterwards,  during  the  term,  according  to  the  rules  of 
court,  be  reduced  to  form  and  signed  by  the  judge,  he  added, 
**But  in  all  those  cases  the  bill  of  exceptions  is  signed  nunc  pro 
tune^  and  it  purpoi^ts  on  its  face  to  be  the  same  as  if  actually 
reduced  to  form  and  signed  pending  the  trial.  And,"  he  said, 
^^it  would  be  a  fatal  defect  if  it  were  to  appear  rherwise ;  for 
the  original   authoritv  under  which   bills   of  exceptions  are 
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allowed,  has  always  been  considered  to  be  restricted  to  maHen 
of  exception  taken  pending  the  trial  and  ascertained  before  the 
verdict." 

These  remarks  were  not  necessary  to  the  decision  of  the 
case,  and  they  are  unsustained  by  any  authority,  so  far  as  we 
know,  that  existed  when  they  were  made.  In  Sx  parte  Brad-- 
street  (4  Pet.  r02),  Mr.  Chief  Justice  Marahall  said,  a  practice 
to  sign  a  bill  of  exceptions  after  the  term  most  be  understood 
to  be  a  matter  of  consent  between  the  parties,  unless  the  yii^ 
has  made  an  express  order  in  the  term  allowing  such  a  period 
to  prepare  it.  No  intimation  was  given  that  the  signature 
must  be  nunc  pro  tunc, 

Walton  V.  United  States  was  referred  to  in  Law  v.  MerrUh 
(6  Wend.  (N.  Y.)  268),  by  one  of  the  judges,  and  the  langui^ 
of  Mr.  Justice  Duvall  quoted,  but  it  was  unnecessary  to  a  de- 
cision of  that  case.  The  bill  there  had  been  signed  a  year 
after  the  trial,  by  a  judge  who  had  not  tried  the  cause.  We 
find  no  case  which  cau  be  regarded  as  an  authoritative  decision 
that  a  bill  of  exceptions,  signed  during  the  term  at  which  the 
trial  took  place,  though  after  the  close  of  the  trial,  must  be 
antedated  to  make  it  effective,  or  ordered  to  be  filed  nunc  pro 
tunc^  as  of  a  time  during  the  trial.  Nor  can  we  discover  any 
reason  for  such  a  requirement.  During  the  term  the  records 
of  the  term  are  before  the  court  for  amendment  in  matters  of 
form,  and  whether  a  bill  was  signed  as  of  a  date  after  judgment 
if  during  the  term,  or  antedated  to  a  time  during  the  trial,  is  a 
question  of  form  only,  if  it  appears  that  the  exceptions  were  in 
fact  taken  before  verdict  and  during  the  progress  of  the  trial. 
Confessedly  it  may  be  signed  after  judgment,  as  of  a  date  be- 
fore, and  be  effective,  though  the  date  of  the  signature  in  such 
a  case  is  false.  Why  should  giving  to  the  signature  its  true 
date  destroy  it?  The  reason  why  it  is  required  that  a  bill 
shall  be  presented  for  signature  during  the  term  (except  in 
extraordinary  cases,  when  delay  is  allowed  by  the  judge),  is 
that  the  facts  appearing  and  rulings  made  at  the  trial  may  be 
fresh  in  his  memory.  Are  they  any  more  fresh  in  his  memory 
when  he  antedates  the  bill,  or  orders  it  to  be  filed  as  of  the 
date  of  the  trial,  than  when  he  gives  to  the  signature  and  filing 
their  true  date?    We  cannot  doubt  that  in  a  multitude  of 
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bills  of  exceptions  have  been  signed  after  judgment,  and  filed 
without  any  order  that  the  signature  and  filing  be  entered  7iunc 
pro  tu7t,c^  but,  when  the  true  time  of  the  signatui^  appeared, 
have  been  treated  as  sufiScient,  whenever  they  have  shown  that 
the  exceptions  were  taken  during  the  trial.  And,  we  think, 
it  would  be  a  surprise  to  the  profesadon,  and  work  great  wronp 
to  suitors,  were  we  to  hold  such  bills  invalid. 

In  Neeee  v.  Haley  (28  111.  416),  exceptions  were  duly  taken 
Kt  the  trial.  The  record  showed  that  the  bill  of  exceptions 
was  signed  three  days  afterwards,  but  during  the  term.  It 
was  held  that  the  bill  was  good,  and  that  the  record  need  not 
explain  the  delay. 

So  it  was  ruled  in  Illinois  Railroad  Oo.  v.  Painter  (24  id.  43), 
that,  if  the  bill  of  exceptions  clearly  shows  that  exceptions  were 
taken  at  the  proper  time,  it  is  immaterial  that  it  was  not  signed 
till  some  days  after  the  trial,  and  that  it  spoke  in  the  present 
tense. 

In  Dean  v.  Gridhy  (10  Wend.  (N.  Y.)  254),  Savage,  C.  J., 
declared  that  it  was  not  required  the  bill  should  be  so  drawn 
as  to  appear  to  have  been  signed  upon  the  trial,  whether  it  was 
so  or  not.  He  was  speaking  of  the  Supreme  Court  of  Errors. 
See  Hallowell  v.  HallowelU  1  Mon.  (Ky.)  130 ;  Huffhes  v.  Rolh 
ertson^  id.  216. 

We  pass,  then,  to  a  consideration  of  the  assignments  of  error. 
The  first  raises  the  question  whether  the  title  which  was  set  up 
in  Jonathan  Peyton  was  a  legal  one  or  merely  an  equity.  As 
set  out  in  the  several  bills  of  exceptions,  it  appears  to  have  been 
as  follows:  On  the  28th  of  September,  1830,  Gregorio  Basquez 
applied  to  the  proper  authorities  of  the  Mexican  government 
for  a  gi*ant  in  sale  of  eleven  leagues  of  vacant  land  in  the 
department  wherein  Nacc^doches  was  situated,  with  the  privi- 
lege of  selecting  them  together,  or  separate,  or  in  distinct 
places. 

On  the  11th  of  March  next  following,  a  concession  was  made 
in  accordance  with  the  prayer  of  the  petition,  and  an  order 
given  to  the  commissioner  for  the  partition  of  land,  or  to  the 
alcalde  of  the  jurisdiction,  to  put  the  petitioner  into  possession 
of  the  subject  of  the  grant. 

On  the  20th  of  September,  1831,  Basquez  gave  a  power  of 
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attorney  to  Don  Jayme  Hartz,  empowering  him  to  solicit  the 
possession  and  titles  to  the  said  eleven  leagues,  in  the  place  or 
places  which  best  suited  him  (Hartz),  together  or  separate, 
and  empowering  him  also  to  appoint  substitutes. 

Two  days  afterwards  Basquez  sold  and  conveyed  the  grant 
for  the  sum  of  $150  to  Don  Jayme  Hartz  in  fee. 

On  the  2d  of  March,  1882,  Hartz,  in  consideration  of  ^OO 
to  him  paid,  sold  the  concession  or  giunt  to  Jonathan  Peyton, 
the  ancestor  of  the  plaintiffs,  in  fee,  and  substituted  him  as 
attorney.  The  act  of  sale  recited  the  conveyance  of  Basquez 
to  the  vendor. 

On  the  7th  of  October,  1888,  the  constitutional  alcalde,  by 
a  legalized  act,  conferred  upon  and  put  Pej^ton,  the  aforesaid 
attorney  of  Basquez,  ^^  in  real,  virtual,  personal,  and  actual  pos- 
session of  the  eleven  leagues,'*  the  same  which  had  been  granted 
to  Basquez,  describing  them  by  the  situation,  lines,  limits,  and 
corners  as  delineated  in  the  notes  of  survey  made  by  Francis 
W.  Johnson,  the  principal  surveyor,  on  pages  two  and  follow- 
ing of  the  proceeding,  with  the  figure  thereof  shown  in  the 
map  thereunto  annexed.  The  act  of  the  alcalde  also  ordered 
that  an  authenticated  copy  of  it  should  be  delivered  to  the 
interested  party  that  he  might  possess,  use,  and  enjoy  the 
lands  sold  to  him,  his  children,  heirs,  and  successors,  or  who- 
ever of  him  or  them  might  have  cause,  interest,  or  right  to 
represent. 

We  are  unable  to  see  why  these  proceedings  did  not  vest 
the  legal  title  to  the  lands  granted  in  Peyton.  The  possession 
was  delivered  to  him,  and  he  was  instituted  therein.  The 
interest  of  Basquez,  whatever  it  was,  both  legal  and  equitable, 
had  been  sold  by  him  to  Hartz,  and  Hartz  had  sold  it  to  Pey- 
ton. The  institution  into  possession  must,  therefore,  have  in- 
ured to  the  benefit  of  Peyton.  It  is  a  mistake  to  allege,  as  the 
defendants  now  do,  that  the  final  extension  of  title  was  to  Baa- 
quez.  It  may  be  that  Peyton  would  have  held  the  land  for 
the  use  of  Basquez,  had  he  been  only  the  attorney  of  Basquez. 
But  he  was  more.  He  was  a  grantee  of  all  the  Basquez  right. 
In  this  particular  the  case  is  unlike  Hanrick  v.  Barton^  16  Wall. 
166.  In  that  case,  as  here,  there  had  been  an  extension  of  the 
poBsession  to  the  attorney  in  fact  of  the  original  grantee  of 
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the  government,  and  it  was  held  that  the  extension  inured  to 
his  benefit,  and  that  its  legal  effect  was  to  perfect  title  in  him. 
But  there  had  been  no  grant  of  the  original  title  to  the  attor- 
ney. An  assertion  of  title  in  him  was,  therefore,  a  fraud  upon 
his  piincipal.  But  this  court  said :  '•^  We  do  not  mean  to  say 
that  the  original  grantee,  if  not  prohibited  by  law,  might  not 
have  assigned  his  inchoate  title  to  a  third  person,  nor  that  the 
title  might  not,  by  a  grant  in  proper  form,  have  been  perfected 
in  such  assignee.*' 

It  has  repeatedly  been  decided  in  Texas  that  purchasers 
under  the  twenty-fourth  article  of  Mexican  laws  of  1825  can 
alienate  their  grants  as  soon  as  the  concession  has  been  made 
to  them,  before  the  land  was  selected,  or  the  title  of  possession 
was  issued.  Ri/an  v.  Jaekson^  11  Tex.  391 ;  Clay  v.  Holbert^ 
14  id.  189.  In  Martin  v.  Parker  (26  id.  254),  it  was  held  that 
a  formal  act  of  sale  by  the  original  grantee,  with  a  power  to 
the  purchaser  to  obtain  the  title  of  possession,  must  be  held  to 
constitute  the  purchaser  the  absolute  owner  of  the  property 
when  he  is  put  into  possession  of  the  land,  and  the  evidence  of 
title  by  the  proper  officer  of  the  government:  Such  is  this 
case.  The  first  assignment  of  error,  therefore,  cannot  be  sus- 
tained. 

Nor  can  the  second.  The  original  grant,  it  is  true,  did  not 
locate  the  subject  of  the  grant.  It  contemplated  a  selection 
and  location  thereafter,  and,  when  these  were  made,  as  the 
jury  found,  and  the  title  of  extension  was  given,  the  title  was 
complete.  There  was  enough  in  the  extension,  coupled  with 
the  notes  of  the  surveyor  (made  a  part  of  it),  to  enable  the 
location  to  be  identified.  A  more  important  question  is  raised 
l>y  the  third  and  fourth  assignments. 

It  was  a  very  material  inquiry  at  the  trial,  where  the  Bas- 
quez  four  leagues  had  been  located.  The  title-papers  described 
the  location  as  beginning  at  a  stake  marked  P,  upon  the  left 
margin  of  the  river  Brazos,  running  thence  north  71  degrees 
east,  to  a  corner ;  thence  by  other  courses  back  to  the  river, 
and  thence  up  the  river  to  the  place  of  beginning.  Such  was 
the  report  of  the  survey.  The  starting-point  was  a  stake,  per- 
ishable, of  course,  which,  as  might  have  been  expected,  would 
not  be  found  after  a  lapse  of  forty  years.     But  the  survey  was 
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not  a  mere  chamber  one.  There  was  evidence  that  it  liad 
actually  been  made  upon  the  ground,  and  the  court  submitted 
to  the  jury  to  find  whether  it  had  or  not.  No  exception  was 
taken  to  this  submission,  and  the  jury  found  that  an  actual 
survey  had  been  thus  made.  Its  location  was  the  matter 
chiefly  in  controversy.  The  claim  of  the  plaintiffs  was  that  its 
upper  or  north  line,  described  as  beginning  at  a  stake  marked 
P  on  the  left  bank  of  the  Brazos  River,  running  thence  by  a 
course  north  71  degrees  east,  was  the  upper  line  of  the  Austin 
&  Williams  reserve,  and  identical  with  it  to  the  extent  of  the 
Basquez  survey.  To  prove  this  they  introduced  the  testimony 
of  Horatio  Chriesman,  against  the  objection  of  the  defendants. 
Chriesman  had  been  a  surveyor  under  F.  W.  Johnson,  prin- 
cipal surveyor  of  the  Austin  &  Williams  lands  in  the  reserve, 
and  William  Moore,  deceased,  had  been  another  deputy.  The 
two  deputies,  in  1833  and  1884,  had  been  engaged  in  surveying 
in  the  reserve  other  lots  on  the  left  side  of  the  Brazos  River. 
Neither  of  them  was  on  the  Basquez  tract,  or  on  any  line  of  it. 
Chriesman  was  laying  out  tracts  fronting  one  thousand  varas 
on  the  river.  By  direction  of  Johnson,  these  surveys  were  to 
include  all  the  river-front  between  the  upper  line  of  the  Ruiz 
(a  grant  located  on  the  lower  line  of  the  reserve)  and  the  lower 
line  of  the  Basquez  four-league  grant.  Moore  was  surveying 
in  the  rear.  During  the  time  that  Moore  and  the  witness 
were  thus  engaged  surveying  in  the  reserve,  and  perhaps  before 
that  time,  as  he  testified,  he  was  allowed  to  state  that  Moore 
informed  him  that  he  had  made  the  survey  of  the  Baaqnez 
four-league  tract;  that  the  upper  line  of  said  grant  began  on 
the  east  bank  of  the  Brazos  River,  at  the  point  where  the 
upper  line  of  the  reserve  began ;  and  that  the  upper  line  of 
the  Basquez  ran  north  71  degrees  east  with  the  reserve  line  the 
full  distance  of  the  Basquez  line,  and  that  the  upper  line  of 
the  Basquez  and  the  upper  line  of  the  reserve  were  the  same 
to  the  extent  of  the  Basquez  line.  It  was  this  testimony,  and 
other  of  a  similar  nature,  to  which  the  defendants  objected, 
and  to  the  admission  of  which  they  excepted. 

It  is  to  be  noticed  that  the  witness  himself,  as  he  expressly 
stated,  had  no  knowledge  of  the  location  or  lines  of  the  Basquei 
■arvey,  except  what  Moore  had  told  him.     The  declarations  of 
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Mocnre  were  made,  not  when  he  was  pointing  oat  the  bounda- 
ries of  the  Basquez  survey,  but  when  he  was  at  a  distance  from 
the  place  of  beginning  of  that  survey  and  from  its  upper  line. 
That  Moore  had  made  the  survey,  or  ever  been  upon  its  upper 
line,  or  on  the  upper  line  of  the  reserve,  is  proved  only  by  his 
assertion,  which  the  court  allowed  to  be  given  in  evidence. 
There  was  no  such  proof  aliunde.  Whether  he  had  any  knowl- 
edge of  the  facts  whereof  he  spoke  to  Chriesman,  is  known 
only  from  his  own  statement. 

Again,  Moore's  declarations  had  no  reference  to  reputation 
in  the  neighborhood.  They  are  not  to  be  confounded  with 
proof  of  reputation,  —  proof  of  what  the  community  thought, 
believed,  or  said.  As  repeated  by  the  witness,  they  were 
mere  hearsay,  the  unsworn  declarations  of  a  deceased  person 
respecting  a  particular  fact  not  of  a  public  nature.  We  do 
not  question  that  such  declarations  of  reputation  respecting 
ancient  public  boundaries  are  admissible,  and  they  have  some- 
times been  admitted  in  controversies  respecting  private  boun- 
daries. But  they  are  admissible  in  only  a  limited  class  of 
cases,  —  a  class  much  more  limited  than  that  in  which  such 
evidence  is  offered  to  prove  reputation  of  public  boundaries. 
Proof  of  reputation  is  open  to  rebuttal  by  witnesses.  Not  so 
with  declarations  of  a  particular  fact  respecting  a  private  boun- 
dary. They  are,  therefore,  receivable  only  when  made  coinci 
dently  with  pointing  out  the  boundaries  and  generally  as  part 
oi  the  res  gestcB, 

In  JBllieoU  et  aL  v.  Pearl  (10  Pet.  412),  we  find  a  case  which 
bears  strongly  on  the  present.  In  that  case,  which  was  a  writ 
of  right  for  a  tract  of  land,  in  which  the  location  of  a  survey 
was  a  matter  in  controversy,  a  witness  was  offered  to  prove 
that  one  Moore,  who  was  dead,  but  whose  name  was  put  down 
as  one  of  the  chain-carriers  in  making  the  original  survey,  and 
who  was  subsequently  present  when  lines  were  run  on  the  same 
land,  had  declared  that  a  certain  comer  was  the  corner  made 
by  the  surveyor  when  the  original  survey  was  made  and  the 
line  was  run  for  that  survey.  The  evidence  was  rejected,  and, 
this  court  ruled,  correctly  rejected,  though  the  declarations 
offered  were  made  by  one  who  was  proved  by  other  evidence 
to  have  assisted  in  running  the  line.     This  case  is  instructive, 
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and  we  believe  it  is  in  harmony  with  the  rule  generally  en- 
forced in  this  country.  It  certainly  is  in  accord  with  the  rul- 
ing of  the  £nglish  courts. 

It  is  true  that  in  several  States  of  the  Union  decisions  have 
been  made  recognizing  the  admissibility  of  declarations  of  de- 
ceased persons,  even  though  they  were  statements  of  particular 
facts  and  in  regard  to  mere  private  boundaries ;  but  many  of 
tlieni,  perhaps  most  of  them,  were  admissible  on  other  grounds, 
either  as  parts  of  the  res  gestce  or  declarations  of  parties  in 
possession.  We  think  such  is  not  the  preponderant  weight  of 
decision.  In  Massachusetts,  where  the  subject  has  been  much 
discussed,  it  is  held  that,  to  be  admissible,  such  dedarations 
must  have  been  made  by  persons  in  possession  of  land  and  in 
the  act  of  pointing  out  their  boundaries.  Bartlett  v.  Smersany 
7  Gray  (Mass.),  174;  Daggett  v.  Shazv,  6  Mete.  (Mass.)  228, 
And  again,  in  Long  v.  Colton  (116  Mass.  414),  when  it  wa« 
said'  that  it  is  an  element  not  to  be  disregarded,  especially 
where  the  question  is  one  of  private  boundaries,  that  the  dec- 
laration wos  made  while  in  the  act  of  pointing  out  the  bounda- 
ries, on  the  declarant's  land.  The  declaration  derives  its  force 
from  the  fact  that  it  accompanies  and  qualifies  an  act,  and  is 
thus  a  part  of  the  act.  A  similar  ruling  was  made  in  Bender 
V.  Pitzer,  27  Pa.  St.  333. 

We  will  not  undertake  to  review  the  vast  number  of  deci- 
sions of  State  courts  upon  this  subject.  It  would  greatly  pro- 
tract this  opinion.  Some  things  may  be  deduced  from  them, 
which,  though  not  universally  recognized,  are  the  conclusions 
to  which,  we  think,  a  great  majority  of  them  lead.  In  ques- 
tions of  private  boundary,  declarations  of  particular  facta,  aa 
distinguished  from  reputation,  made  by  deceased  persons,  are 
not  admissible  unless  they  were  made  by  persons  who,  it  is 
shown,  had  knowledge  of  that  whereof  they  spoke,  and  who 
were  on  the  land,  or  in  possession  of  it  when  the  declarations 
were  made. 

To  be  evidence,  they  must  have  been  made  when  the  declar- 
ant was  pointing  out  or  marking  the  boundaries  or  discharging 
dome  duties  relating  thereto.  A  declaration  which  is  a  mere 
recital  of  something  past  is  not  an  exception  to  the  rule  that 
excludes  hearsay  evidence.     Still,  if  a  different  ruling  \mM 
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made  in  the  State  of  Texas,  and  has  become  a  rule  of  property 
there,  applicable  to  the  determination  of  controversies  respect- 
ing disputed  boundaries,  we  should  feel  constrained  to  apply 
the  Texas  rule  to  this  case.  We  have,  therefore,  carefully  ex- 
amined all  the  decisions  of  the  Supreme  Court  of  that  State 
which  relate  to  the  subject.  The  result  has  been  to  convince 
us  that  there  is  no  essential  difference  between  the  rule  as 
there  held  and  the  general  rules  held  by  the  American  courts. 
Hearsay  evidence  is  admitted  in  questions  of  boundary  to 
establish  old  boundary  lines,  even  when  private ;  but  it  is  under 
restrictions,  and  the  restrictions  appear  to  be  the  same  as  those 
which  are  recognized  elsewhere. 

The  first  case  is  Q-eorge  v.  ThoriKM^  16  Tex.  74.  What  was 
there  roled  was  that  the  declarations  of  a  public  surveyor, 
made  while  he  was  making  the  survey  to  establish  the  divid- 
ing line,  were  admissible.  They  were  a  part  of  the  re%  gestce. 
This  is  the  leading  case  to  which  the  later  cases  refer,  and  upoL 
which  they  are  generally  rested.  The  opinion  cites  Blithe  v. 
Sutherland^  3  McCord  (S.  C),  258.  In  that  case  the  declara- 
tions of  a  deceased  surveyor,  who  was  proved  by  a  witness  to 
have  run  the  line  originally,  were  admitted  in  evidence.  But 
they  were  declarations  made  while  the  surveyor  was  pointing 
out  the  line  and  showing  the  monuments.  Stroud  v.  Spring- 
field (28  Tex.  649)  goes  no  farther.  The  evidence  offered  in 
that  case  was  rejected.  The  court,  however,  referred  to  Speer 
V.  Coate  (8  McCord  (S.  C),  227),  where  the  court  had  said  in 
reference  to  the  declarations  of  a  deceased  chain-carrier  who 
had  pointed  out  to  the  witness  a  comer  tree  of  the  survey^  "  it 
cannot  be  doubted  at  this  day  that  the  declarations  of  deceased 
persons  who  shall  appear  to  have  been  in  a  situ^ation  to  possess 
the  ir^ormation^  and  are  not  interested,  shall,  on  a  question  of 
boundary,  be  received  in  evidence."  Even  this  was  not  de- 
clared to  be  an  accepted  rule  in  Texas,  though  the  chain-carrier 
who  aided  in  the  survey  had  actually  pointed  out  a  corner. 

The  next  case  is  Welder  v.  CarroU^  29  Tex.  317.  It  decided 
nothing  more  than  was  ruled  in  the  former  cases.  Indeed, 
while  the  court  said,  "  If  the  locality  of  a  boundary  line  can  be 
proved  by  witnesses,  who  can,  from  their  personal  k»iowledge, 
or  on  information  derived  from  general  reputation,  or  from  its 
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haTuig  been  pointed  out  to  them  by  tbe  surveyoi  by  whom  it 
was  rim,  or  others  who  were  present  at  the  time,  or  cognizant 
of  the  fact,  it  will  fix  and  mark  its  position.''  But  at  the  same 
time  the  court  rejected  the  deposition  of  a  witness  tending  to 
prove  the  locality  of  the  line  from  information  given  him  by  a 
surveyor,  remarking  that  **  while,  as  heretofore  held  by  thia 
court,  hearsay  evidence  to  establish  ancient  boundaries  is, 
under  proper  circumstances,  admissible,  it  should  be  closely 
scrutinized  and  received  with  proper  caution."  And  it  waa 
held  that  the  evidence  was  much  too  vague  and  unoertain  in 
respect  to  the  locality  of  the  line  of  which  the  witness  spoke, 
as  well  as  in  respect  to  the  source  of  his  information,  and  the 
time  and  circumstances  under  which  he  acquired  it. 

The  next  case  is  Evans  v.  Ewrt  and  Othen^  34  id.  111.  It 
decides  that  declarations  of  a  former  owner,  since  deceased, 
who,  while  in  possession  of  and  claiming  the  land,  pointed  out 
his  corner  and  line  to  the  deposing  witness,  are  evidence  of  the 
boundary  in  behalf  of  the  parties  claiming  under  him.  This 
is  the  rule  as  held  in  other  States.  The  court  also  decided  that 
the  declarations  of  a  son  of  a  former  owner  who  pointed  out 
the  disputed  line  to  the  witness  were  inadmissible ;  but  the  case 
does  not  show  what  they  were,  nor  under  what  circumstances 
they  were  made.  This  case  came  again  before  the  court,  and 
it  is  reported  in  49  id.  811.  The  report,  however,  contains 
nothing  more  definite  than  what  appears  in  84  Texas. 

The  only  other  case  which  we  have  found  or  to  which  we 
have  been  referred  is  Smith  v.  Ry^selU  37  id.  247.  In  that 
case  it  appeared  that  the  lower  court  had  permitted  the  defend- 
ants to  prove  that  one  of  the  original  cbain-carriers,  who  was 
dead  at  the  time  of  the  trial,  had  pointed  out  to  the  witness 
the  place  of  the  comer.  The  Supreme  Court  held  that  the 
evidence  was  properly  admitted,  with  the  general  remark  that 
^^  the  declarations  of  deceased  witnesses  may  be  proved  to  fix 
the  location  of  comers  and  lines,*'  citing  Stroud  v.  Springfield 
and  Welder  v.  Carroll.  From  a  review  of  all  these  cases  it  i« 
quite  obvious  that  the  rule  in  Texas  is  not  different  from  that 
which  we  have  endeavored  to  show  is  the  general  American 
rule,  the  guarded  rule  we  have  heretofore  stated. 

Our  conclusion,  therefore,  is  that  th^  fourth  and  fifth  assign- 


Oct.  1880.]  HuNNicuTT  V.  Pbytoh.  367 

ments  of  error  must  be  sustained,  and  that  the  answer  of  Chries- 
man  to  the  fourth,  ninth,  and  nineteenth  interrogatories,  as  well 
as  all  the  declarations  of  Moore,  were  erroneously  received. 

We  discover  no  error  in  the  admission  of  the  evidence  sel 
out  in  the  fourth  bill  of  exceptions.  The  documents  were 
certainly  evidence  against  one  of  the  defendants. 

Nor  can  the  sixth  assignment  of  error  be  sustained.  The 
survey  made  under  the  Sanchez  concession  was  not  the  com- 
pletion of  his  title.  It  did  not  identify  the  subject  of  the 
concession  until  it  was  accepted  by  the  government,  and  until 
the  title  of  possession  was  given.  That  was  issued  Oct.  19, 
1883,  after  the  Basquez  concession  had  been  consummated. 

The  seventh  assignment  relates  to  the  charge  given  to  the 
jury  respecting  the  Statute  of  Limitations.  To  understand 
this  it  is  necessary  to  refer  to  some  of  the  facts  that  appeared 
in  evidence.  It  appeared  that  in  1835  John  Marlin,  as  a  colo- 
nist, obtained  a  complete  grant  from  the  Mexican  government 
of  one  league,  part  of  which  interfered  with  the  Basquez  four- 
leagues  tract.  It  appeared  also  that  the  defendants,  Watson 
md  his  children,  Bartlett  and  his  wife,  and  W.  H.  Jones, 
having  shown  title  in  themselves  to  the  several  tracts  they 
claimed,  by  regular  transfer  from  the  sovereignty  of  the  soil, 
gave  evidence  tending  to  show  that  their  ancestor,  Churchill 
Jones,  in  1865  or  1856,  took  actual  possession  of  that  part  of 
the  Marlin  league  which  interfered  with  the  Basquez  grant. 
built  a  mill  and  other  improvements  thereon,  and  that  the 
possession  had  been  kept  up  exclusively  by  said  defendants 
and  those  under  whom  they  hold,  down  to  the  trial.  This 
possession  they  claimed  to  be  a  defence.  It  appeared,  how- 
ever, that  in  1858  the  plaintiffs'  ancestor  entered  on  the  Bas- 
quez grant,  but  not  on  the  interference,  and  made  a  lease  to 
James  Marlin,  permitting  him  to  occupy  three  hundred  and 
twenty  acres.  Marlin  has  ever  since  resided  there,  holding  as 
tenant  under  the  plaintiffs  or  their  ancestor. 

The  charge  of  the  court  was  as  follows :  — 

**  The  facts,  as  I  understand  the  defendants  to  claim  them, 
are  that  in  1855,  under  the  Marlin  title,  and  in  1856  or  1857^ 
under  the  Sanchez  title,  they  took  actual  possession  of  theii 
lands  lying  within  the  conflict. 
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"From  that  date  tlie  Statute  of  Limitations  began  to  run  in 
their  favor  for  the  lands  embraced  within  their  title  as  against 
the  Basquez  title.  If  three  years  elapsed  before  they  were 
ousted  b}^  a  superior  possession,  then  their  occupancy  for  three 
years  makes  a  complete  bar  to  any  recovery  by  the  plaintiffs. 

"  But  the  plaintiffs  claim  that  in  May,  1857,  before  the  de- 
fendants had  been  in  possession  for  the  period  of  three  years 
of  any  of  the  lands  within  the  conflict,  their  possession  was 
interrupted  by  the  entry  upon  the  Basquez  grant  of  James 
Marlin  as  the  agent  for  Mrs.  Eberly. 

^^  If  you  find  this  fact  to  be  as  the  plaintiffs  claim,  that 
James  Marlin  entered  upon  the  Basquez  grant  in  1857  as  the 
agent  for  Mrs.  Eberly,  claiming  title  to  the  whole  in  her  name» 
we  instruct  you  that  for  that  time  the  possession  of  the  defend- 
ants—  they  holding  under  a  junior  title  —  was  restricted  to  the 
lands  actually  occupied  by  them,  and  could  not  be  extended 
by  construction  to  the  bounds  called  for  by  their  paper  title. 

"From  Jan.  28,  1861,  to  the  30th  of  March,  1870,  the  Stat^ 
ate  of  Limitations  in  this  State  was  suspended.  No  exten 
sion,  therefore,  of  the  actual  possession  of  defendants  between 
these  dates  would  avail  them  unless  held  for  three  years  after 
the  statute  had  again  commenced  running,  and  befoi*e  the  com- 
mencement of  this  suit.*' 

It  is  this  instruction  of  which  the  defendants  complain. 
But  we  think  it  was  correct.  It  was  in  accordance  with  the 
doctrine  asserted  in  darkens  Leasee  v.  Courtney  (5  Pet.  319), 
and  generally  recognized.  It  is  true  that  when  a  person  en- 
ters upon  unoccupied  land,  under  a  deed  or  title,  and  holds 
adversely,  his  possession  is  construed  to  be  coextensive  with 
his  deed  or  title,  and  the  true  owner  will  be  deemed  to  be  dis^ 
seised  to  the  extent  of  the  boundaries  described  in  that  title. 
Still,  his  possession  beyond  the  limits  of  his  actual  occupancy 
is  only  constructive.  If  the  true  owner  be  at  the  same  time 
in  actual  possession  of  part  of  the  land,  claiming  title  to  the 
whole,  he  has  the  constructive  possession  of  all  the  land  not 
in  the  actual  possession  of  the  intruder,  and  this,  though  the 
owner's  actual  possession  is  not  within  the  limits  of  the  de- 
fective title.  "  The  reason  is  plain.  Both  parties  cannot  be 
seised  at  the  same  time  of  the  same  land  under  different  titles. 
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The  law,  therefore,  adjudges  the  seisin  of  all  that  is  not  ii:  the 
actual  occupancy  of  the  adverse  party  to  him  who  has  the  bet- 
ter title."  These  distinctions  are  clearly  shown  in  the  cases. 
One  who  enters  upon  the  land  of  another,  though  under  color 
of  title,  gives  no  notice  to  that  other  of  any  claim,  except  to 
the  extent  of  his  actual  occupancy.  The  true  owner  may  not 
know  the  extent  of  the  defective  title  asserted  against  him, 
and  if  while  he  is  in  actual  possession  of  part  of  the  land, 
claiming  title  to  the  whole,  mere  constructive  possession  of 
another,  of  which  he  has  no  notice,  can  oust  him  from  that 
part  of  which  he  is  not  in  actual  possession,  a  good  title  is  no 
better  than  one  which  is  a  mere  pretence.  Such,  we  think,  is 
not  the  law.  When  the  owner  of  the  Basquez  title  entered 
uix)n  the  tract,  took  actual  possession  of  a  part  by  his  tenant, 
and  retained  it,  claiming  the  whole,  the  law  gave  to  that  owner 
the  constructive  possession  of  all  that  was  not  in  the  actual 
adverse  possession  or  occupancy  of  another. 

In  Altermis  v.  Long  (4  Pa.  St.  254),  it  was  ruled  that  though 
actual  possession  under  a  junior  title  of  part  of  a  tract  of  land, 
which  interfered  with  an  older  grant,  gave  possession  of  the 
w^hole  to  the  holder  of  the  junior  title,  yet  a  subsequent  entry 
of  the  true  owner  upon  any  part  of  his  land  was  an  ouster  of 
the  intruder  fi'om  what  he  had  in  constructive  possession 
merely.  We  know  of  no  authoritative  decision  that  is  in  con- 
flict with  this. 

It  is  sufficient  to  say  of  the  eighth  assignment  of  error  that 
it  is  not  sustainable.  The  answer  to  the  defendants*  point  was 
clearly  correct. 

The  remaining  exception  is  to  the  sufficiency  of  the  verdict. 

It  is  said  it  was  ^^  indefinite,  uncertain,  and  did  not  find  the 
main  issue ;  viz.,  how  much  of  the  defendants'  land,  if  any,  is 
covered  by  the  Basquez  grant "  ?  This  is  not  necessary  for  us 
now  to  discuss.  It  may  be  the  verdict  was  not  sufficiently 
certain,  but  as  the  case  goes  back  for  another  trial,  the  matter 
is  of  no  importance  now. 

Judgment  reversed  and  cau^e  remitted  for  a  new  trial. 
Mb.  Jttbtiob  Field  and  Mr.  Justicb  Bradlby  dissented 
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Draper  v.  Davib. 

Where  no  secantj  baTing  been  taken  at  the  time  of  entering  an  order  allow 
ing  an  appeal  from  a  decree  passed  by  the  Supreme  Court  of  the  District  ol 
Columbia  sitting  in  general  term,  the  appellant,  within  the  time  limited  bj 
statute,  filed  with  the  clerk  a  bond  with  sureties,  conditioned  according  to 
law,  and  approved  bj  a  judge  of  that  court,  by  whom,  on  the  same  day,  a 
citation  was  signed,  —  Held,  that  the  power  of  the  judge  over  the  appeal  and 
the  security  was  thereupon,  in  the  absence  of  fraud,  exhausted,  and  that  the 
control  of  tlie  npersedeas  as  well  as  of  the  appeal  was  transferred  to  tliis 
court. 

Appeal  from  the  Supreme  Court  of  the  District  of  Columbia. 
Mr.  William  A.  Meloy  moved  for  a  writ  of  supenedeoM. 

Mr.  Chief  Justiob  Watte  delivered  the  opinion  of  the 
court. 

The  final  decree  in  this  cause  was  rendered  April  SO,  1878. 
An  order  was  entered,  May  7,  on  the  minutes  of  the  court  be- 
low, sitting  in  general  term,  allowing  an  appeal  to  this  court, 
but  no  security  was  then  taken,  either  for  costs  or  to  obtain  a 
tupersedeaa.  On  the  29th  of  June,  being  the  sixtieth  day  after 
the  rendition  of  the  decree,  a  bond  with  sureties  in  the  penal 
sum  of  9I1OOO,  conditioned  according  to  law  for  a  supersedeas 
was  approved  by  one  of  the  justices  of  the  court  below,  and 
filed  with  the  clerk.  There  is  no  allegation  that  the  approval 
of  this  bond  was  procured  by  fraud.  On  the  same  day  the 
same  justice  signed  a  citation,  which  was  served  July  8.  The 
taking  of  this  security  was  not  the  act  of  the  court,  but  of 
the  justice.  On  the  twentieth  day  of  that  month,  the  same 
justice,  being  satisfied  that  the  bond  he  had  taken  and  approved 
was  ^*  insufficient  and  inadequate  security,*'  ^^  ordered  that  the 
appellant,  within  twenty  days,  .  .  .  file  an  additional  bond  in 
the  penalty  of  $8,000,  with  good  and  sufficient  surety  to  be 
duly  approved,  and  upon  such  notice  as  is  required  under  rule 
116  of  this  [the  Supreme  Court  of  the  district]  court."  Within 
the  time  required  by  this  order,  the  appellant  presented  to  the 
justice  for  approval  an  additional  bond  for  the  prescribed 
amount ;  but  it  does  not  appear  that  it  was  ever  accepted.  The 
appellant  fearing,  as  he  alleges,  that  the  court  below  will  pro- 
ceed to  carry  its  decree  into  effect  pending  this  appeal,  now 
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asks  that  a  writ  of  supersedeas  may  issue  to  stay  any  such  pro- 
ceeding. 

When  the  original  bond  of  $1,000  was  accepted  by  the  jus- 
tice and  the  citation  signed,  an  appeal  was  allowed  and  security 
taken,  which  operated  as  a  supersedeas.  That  transferred  the 
jurisdiction  of  the  suit  appealed  to  this  court.  As  this  allow- 
ance was  the  act  of  the  justice  of  the  court  and  not  of  the 
court  itself,  no  such  question  is  presented  as  was  decided  in 
Q-oddard  v.  Ordway  (101  U.  S.  746),  where  we  held  that  if 
the  allowance  was  the  judicial  act  of  the  court  in  term  time,  it 
might,  like  any  other  order  in  the  suit,  be  set  aside  on  proper 
tfhowing  during  the  term.  The  power  of  the  justice  over  the 
appeal  and  the  security,  in  the  absence  of  fraud,  was  exhausted 
when  he  took  the  security  and  signed  the  citation.  From  that 
time  the  control  of  the  supersedeas  as  well  as  the  appeal  was 
transferred  to  this  court,  and  even  here,  as  we  held  in  Jerome  ▼. 
Me  Carter  (21  Wall.  17),  in  the  absence  of  fraud,  the  action  of 
the  justice  or  judge  in  accepting  the  security,  within  the  stat- 
ute and  within  oar  rules  adopted  for  his  guidance,  was  final,  so 
bur  as  it  depended  on  facts  existing  at  the  time  the  security  was 
accepted.  It  follows  that  the  supersedeas^  which  resulted  from 
the  taking  of  the  security  on  the  29th  of  June,  is  still  in  force 
and  has  never  been  vacated.  Consequently  the  court  belo\^  is 
without  power  at  this  time  to  proceed  with  the  execution  of 
the  decree  appealed  from,  and  we  will  presume  that  upon  an 
intimation  of  that  kind  from  us  it  will  not  attempt  to  do  so. 

Should  an  application  be  made  to  us  to  increase  the  security 
on  the  ground  of  a  change  '•^  in  the  circumstances  of  the  case, 
or  of  the  parties,  or  of  the  sureties  on  the  bond,"  ^^so  that  se- 
curity which  was  good  and  su£Bcient "  at  the  time  it  was  taken 
**  does  not  continue  to  be  so  "  (^Jerome  v.  McOarter^  supra) ,  or 
to  set  aside  the  bond  which  was  accepted  on  the  ground  that 
its  acceptance  was  procured  by  fraud  (^Railroad  Company  y. 
Schutte^  100  U.  S.  644),  we  can  then  determine  whether  the 
supersedeas  now  in  force  shall  be  vacated ;  but  on  the  case  as  it 
now  stands  we  think  the  court  below  is  without  power  to  pro- 
ceed in  the  execution  of  the  decree  which  has  been  appealed 
from. 

Motion  denied^  ivithout  pr^udice  to  its  renewml^ 
should  it  be  necessary. 
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Unitsd  States  v.  Athebtok. 

1.  A  bill  in  chancery  to  let  aside  a  Judgment  or  a  decree  of  a  court  of  competent 
Jnrlidiction  on  the  ground  of  fraud  muf t  set  out  distinctly  the  particulan 
of  the  fraud,  the  names  of  the  parties  who  were  engaged  in  it,  and  tlw 
manner  in  which  the  court  oc  the  party  injured  was  misled  or  imposed  on. 

S.  A  bill  to  set  aside  or  annul  a  patent  of  the  United  States  for  public  lands,  or 
to  correct  it  on  account  of  fraud  or  mistake,  must  show,  by  like  aTerments, 
the  particulars  of  the  fraud,  and  the  character  of  the  mistake  and  how  it 
occurred. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
District  of  California. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  WiUiam  J.  Johnston  and  Mr.  Jame%  K.  SedingUm  for  the 
appellant. 

No  counsel  appeared  for  the  appellees. 

Mr.  Justice  Melleb  delivered  the  opinion  of  the  court 

This  was  a  bill  in  chancery,  brought  in  1877  under  the 
direction  of  the  Attorney-General,  by  the  attorney  of  the 
United  States  for  the  District  of  California,  as  well  on  behalf 
of  the  United  States  as  of  certain  settlers  and  pre-emptors 
upon  tlie  public  lands  described  in  the  bill. 

Its  object  is  to  set  aside  a  decree  of  the  District  Court  for 
that  district,  rendered,  on  appeal,  in  1860,  confirming  a  claim 
which  had  been  formally  passed  upon  by  the  board  of  com- 
missioners for  the  settlement  of  private  land-claims  in  Cali- 
fornia. 

The  history  of  the  case  given  by  this  bill  is  that  the  claim 
was  originally  presented  to  the  board  of  commissioners  as  a 
Mexican  grant,  and  confirmed  by  that  board.  On  appeal  to 
the  District  Court,  that  order  was  reversed,  and  the  claimant's 
petition  dismissed. 

About  four  years  after  this,  a  grantee  of  the  claimant  filed  a 
bill  of  review  in  the  District  Court,  which  set  aside  its  former 
order  of  dismissal,  and  affirmed  the  order  of  the  board  of  com- 
missioners confirming  the  grant.  Something  of  a  history  of 
the  origin  of  the  grant  is  given  in  the  bill,  from  which  it  would 
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appear  that  it  was  founded  in  forgery  and  was  otherwise  ille- 
gal ;  and,  certainly,  on  the  face  of  this  bill,  if  it  were  an  open 
question,  the  title  could  not  be  sustained. 

But  before  we  can  reach  this  inquiry,  it  is  necessary  to  get 
rid  of  the  decree  of  the  District  Court.  That  the  board  of 
commissioners  and  the  District  Court  had  jurisdiction,  the  one 
original  and  the  other  by  appeal,  of  this  claim  is  not  doubted. 
It  is  not  denied  by  counsel,  nor  can  it  well  be  doubted,  that 
the  District  Court  had  jurisdiction  by  bill  of  review  in  a  proper 
case  to  set  aside  and  correct  its  former  decree.  The  present 
bill  does  not  set  out  that  bill  of  review,  or  even  its  substance. 
It  does  not  show  whether  any  defence  was  made  to  it  by  the 
United  States,  or  any  process  served  on  any  of  its  ofScei-s.  It 
gives  no  more  of  the  proceedings  in  that  case  than  it  chooses, 
and  this  is  scant  indeed.  The  case  having  been  heard  on 
demurrer  to  this  bill  which  was  dismissed,  evei*y  presumption 
not  inconsistent  with  its  allegations  is  to  be  made  in  favor  of 
the  decree  of  the  District  Court.  It  is,  therefore,  to  be  pre- 
sumed that,  on  the  questions  raised  by  the  bill  of  review,  there 
was  a  full  and  fair  hearing,  and  that  the  rights  of  the  parties 
were  duly  considered. 

The  only  impeachment  of  that  decree  is  in  a  single  para- 
graph of  the  present  bill,  which  reads  as  follows :  ^^  And  your 
orator  charges  that  the  action  of  said  United  States  District 
Court  for  the  Southern  District  of  California  in  the  premises, 
in  setting  aside  and  vacating  its  former  decree  and  confirming 
said  claim,  w&s  irregular  and  without  authority  of  law,  and 
that  said  former  decree  rejecting  said  claim  had  become  final.*' 

A  decree  of  a  court  of  record  is  not  to  be  set  aside  seventeen 
years  after  it  has  been  rendered,  because  it  was  irregular,  or 
erroneous.  We  have  already  said  that  the  court  had  jurisdic- 
tion of  the  matter.  If  its  action  was  in  any  other  respect 
without  authority  of  law,  it  surely  should  have  been  shown 
what  that  was.  The  decree  rejecting  the  claim  became  final 
in  the  sense  that  it  had  settled  the  rights  of  the  parties ;  and 
it,  like  any  other,  was  subject  in  a  proper  case  to  be  opened 
by  a  bill  of  review  within  five  years  after  it  had  been  passed. 
There  is  no  allegation  of  fraud  in  procuring  it ;  no  imputation 
is  made  upon  the  court. 
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The  present  hill  avers  that  no  new  testimony  was  offered 
on  the  hearing  of  the  bill  of  review,  but  that  the  latter  was 
founded  on  the  allegation  that  the  former  decree  was  errone- 
ous, and  ought  to  be  reversed  for  error  apparent  in  the  record. 
It  was  so  reversed,  and  the  decree  ultimately  rendered  simply 
confirmed  the  action  of  the  board  of  commissioners. 

It  is  impossible  to  hold  that  such  a  decree  should  be  opened 
for  a  new  hearing  on  such  allegations  as  these,  so  long  after  it 
was  made.  No  fraud  is  charged  against  it;  no  error  of  law 
pointed  out ;  no  want  of  jurisdiction  asserted.  There  is  but  a 
loose,  disconnected  effort  to  show  that,  if  another  hearing  could 
be  had,  the  result  would  be  different. 

The  bill  also  alleges  that  the  patent  issued  by  the  United 
States  does  not  conform  to  the  survey  which  was  finally  ap- 
proved in  the  surveyor's  office.  This  patent  bears  date  Feb. 
16,  1875,  and  the  present  bill  was  filed  two  years  after.  The 
discrepancy  alleged  between  the  amount  of  land  covered  by 
the  survey  and  that  covered  by  the  patent  is  very  large.  The 
bill  was  filed  within  a  reasonable  time  after  the  patent  issued. 
We  should  be  very  much  inclined  to  sustain  any  bill  showing 
such  a  squandering  of  the  public  land  if  the  allegations  had 
been  sufficiently  specific  to  call  upon  the  defendant  to  answer. 
Such  a  bill  must  rest,  however,  on  the  ground  of  fraud  or  mis- 
take, and  it  is  too  clear  for  argument  that  it  should  set  oat  the 
particulars  of  the  fraud,  or  the  manner  in  which  the  mistake 
occurred. 

No  copy  of  the  patent  is  exhibited,  nor  of  the  sarvey  with 
which  it  is  said  to  differ. 

There  is  only  the  general  allegation  that  certain  persons,  not 
named  therein,  conspired  together,  and  by  false  and  fraudulent 
representations  and  suppression  of  facts  imposed  upon  the  offi- 
cers connected  with  the  land-office  at  Washington,  and  fraudu- 
lently procured  the  patent  to  be  issued. 

No  names  of  the  parties  who  committed  the  fraud,  n<i  names 
of  the  persons  or  designations  of  the  officers  imposed  on,  are 
given.  It  is  at  war  with  the  whole  character  of  proceedings 
in  courts  of  equity  to  call  in  aid  its  extraordinary  power  to 
set  aside  on  these  allegations  such  a  solemn  public  reooid  as  a 
patent  of  the  United  States. 
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Wc  had  occasion  to  discuss  this  matter  so  recently  in  Mar* 
piez  V.  Frisbie  (101  U.  S.  473),  that  we  will  content  oufselves 
with  a  reference  to  that  case. 

It  is  urged  that,  after  the  court  had  sustained  a  demurrer  to 
the  bill,  the  complainant  asked  leave  to  amend ;  which  was  re* 
fused,  on  the  ground  that  no  amendment  could  be  made  which 
would  justify  the  relief  prayed.  The  right  to  amend  after  a 
demurrer  has  been  sustained  must  rest  largely,  if  not  wholly, 
in  the  discretion  of  the  court ;  and  while  we  are  not  prepared 
to  hold  that  in  no  case  will  its  action  in  the  matter  be  re- 
viewed here,  we  have  no  hesitation  in  saying  that  the  abuse  of 
this  discretion  must  be  made  plain  to  authorize  us  to  do  so. 
In  the  case  before  us,  there  is  no  suggestion  of  the  nature  of 
the  amendment  proposed  to  be  made.  No  amendment  was 
offered  for  the  consideration  of  the  couH,  nor  do  we  know  in 
what  particulars  the  parties  desired  to  amend.  We  have  no 
foundation,  therefore,  on  which  to  affirm  that  the  court  erred  in 

refusing  the  request. 

Decree  c^rmed. 


Dbnsmobb  v.  Scofield. 

IleiMiied  letters-patent  No.  2261,  dated  VLky  29, 1866,  uiued  to  James  Densmore 
and  Amos  Densmore  for  "  a  new  and  useful  improYed  oil-tank  car  for  carry* 
ing  petroleum  and  other  like  substances  in  bulk/'  are  void, — the  alleged 
faiTention  described  in  the  specification  being  destitute  of  utility  and  novelty. 

Appeal  from  the  Circuit  Court  of  the  United  States  for 
the  Northern  District  of  Ohio. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  J.  C.  Clayton  and  Mr.  A.  Q.  Keasbey  for  the  appellants. 
Mr.  Oeorge  Willey^  contra. 

Mb.  Justice  Swayne  delivered  the  opinion  of  the  court. 

This  is  an  appeal  from  a  decree  dismissing  the  complain- 
ant's bill,  brought  upon  a  reissued  patent  issued  to  James 
Densmore  and  Amos  Densmore  May  29,  1866.  The  summa* 
tion  and  claims,  as  set  forth  in  the  reissue,  are  as  follows :  -^ 
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^'The  nature  of  oar  invention  eonsiBts  in  combining  two  large, 
ligfit,  tight,  firm,  stoat  tanks  with  an  ordinary  railway  car,  making 
the  tank  practically  a  part  of  the  car,  so  aa  to  carry  the  desired 
substance  in  bulk  in  the  car  itself,  or  in  a  permanent  fixture  or 
part  thereof,  instead  of  in  barrels,  casks,  hogsheads,  tierces,  or  other 
movable  vessels  or  packages,  as  is  now  universally  done  on  railway 
cars,  and  thereby  save  carrying  the  weight  of  the  barrels,  casks, 
hogsheads,  tierces,  or  other  movable  vessels  or  packages. 

^  What  we  claim  as  our  invention,  and  desire  to  secure  by  letters- 
patent,  are,  — 

"  J?Vr«^  The  two  tanks  B,  B  (or  their  equivalent),  when  con- 
structed and  operating  in  combination  with  an  ordinary  railway 
car,  substantially  as  and  for  the  purposes  set  forth. 

^  Second,  The  two  tanks  B,  B  (or  their  equivalent),  when  set 
directly  (or  nearly  so)  over  the  car  trucks,  and  when  constructed 
and  operating  in  combination  with  an  ordinary  railway  car,  sub- 
stantially as  and  for  the  purposes  set  forth. 

<<  Third,  The  frames  C,  C,  0,  C,  the  bolts  1,  2,  8,  and  4,  and  the 
cleats  H,  H,  H,  H,  when  constructed  and  operating  in  combination 
with  tanks  B,  B,  the  man-holes  and  manheads  D,  D,.and  the  faucets 
E,  E,  and  the  runway  G,  when  constructed  and  arranged  in  com- 
bination with  tanks  B,  B,  and  an  ordinary  railway  car,  substantially 
as  and  for  the  purposes  set  forth  and  described.*' 

The  bill  alleges  infringement,  and  prays  for  an  account  of 
profits  and  a  decree  for  a  perpetual  injunction,  and  for  such 
further  relief  as  may  be  deemed  proper. 

Among  other  defences,  the  answer  denies  infringement,  and 
sets  up  that  the  reissued  patent  is  too  broad,  and  is,  therefore, 
void. 

We  pass  by  these  topics,  because  we  deem  it  proper  to  dis- 
pose of  the  case  upon  a  more  radical  and  comprehensive 
objection. 

A  witness,  called  by  the  appellees,  testified  that  he  was 
largely  engaged  in  shipping  petroleum,  from  1861  to  1872. 
His  language  is :  — 

**  In  1868,  and  prior  to  this  and  after,  I  shipped  large  quantities 
of  it  in  old  whaling  casks  holding  from  one  and  a  half  to  eight  and 
ten  barrels  each.  I  shipped  a  great  many  thousands  of  barrels  in 
said  casks,  which  were  sent  forward,  returned  empty,  refilled,  and 
forwarded  again. 
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^  I  attach  two  leaves  of  my  shipping-book,  showing  some  ship* 
ments  in  casks  and  return  casks  in  1868 ;  they  are  correct. 

^My  practice  was  to  spike  down  cleats  to  prevent  the  casks 
from  shifting.  In  nearly  every  shipment  there  were  small  and 
large  casks  as  ahove.  The  casks  would  go  to  and  fro  on  the  rail- 
road many  times,  carrying  oil,  and  returning  in  the  same  cars 
empty  to  be  filled  and  shipped  again  by  me." 

Another  witness  testifies  ^'  that  he  has  been  general  freight 
agent  on  the  Lake  Shore  and  Southern  Michigan  Railway  and 
its  predecessors  for  about  twenty  years.  That  all  this  time  he 
has  been  familiar  with  the  practice  and  usage  in  railways  as  to 
loading,  and  that  it  has  always  been  their  practice  or  usage 
to  place  or  distribute  loads  so  that  they  should  rest,  as  &r  as 
possible,  over  the  trucks.^' 

A  third  witness,  speaking  of  wooden  tanks  like  those  of  the 
complainants,  says :  — 

'^During  the  year  1871,  their  use  was  discontinued,  because  of 
the  large  percentage  of  leakage,  and  their  consequent  liability  to 
be  burned  up ;  and,  in  case  of  accident  on  the  railroad,  if  a  tank 
was  thrown  off  a  car  and  it  was  destroyed,  a  fire  was  almost  cer- 
tain to  result  from  the  accident.  A  single  iron  tank  built  in  boiler 
shape,  and  nearly  as  long  as  a  car,  and  placed  horizontally  on  the 
car,  was  substituted  then. 

^  Q.  *•  State  whether  they  use  that  description  of  tank  down  to 
the  present  time.' 

*'  A,  *'  That  kind  of  tank  car  is  still  in  use,  and  is  giving  universal 
satisfaction  because  of  being  tight,  little  or  no  leakage,  and  the  lia- 
bilities to  fire  are  less ;  and,  in  case  of  accident,  the  tank  is  of  suffi- 
cient strength  to  even  be  thrown  off  a  car  without  injury.' 

**  Q.  '  State  whether  or  not  tanks  of  the  kind  described  in  the 
defendants'  patent  have  gone  into  disuse  in  the  carrying  of  petro- 
leum generally.' 

'^A,  *  So  far  as  I  know,  they  have.' 

^  Q.  <  In  loading  freight  cars,  what  has  always  been  the  practice 
and  custom  in  reference  to  loading  over  the  trucks  where  the  weight 
can  be  thus  distributed?' 

**A,  'It  is  the  universal  custom,  so  far  as  is  possible,  to  place  the 

light  over  the  trucks.'" 

These  witnesses  are  unimpeached  and  uncontradicted. 
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This  testimony  leaves  nothing  of  the  substance  of  the  plain* 
tifiFs'  alleged  invention.  No  one,  we  apprehend,  would  seriously 
contend  for  a  moment  that  what  is  left  is  sufficient  to  consti- 
tute the  basis  of  a  valid  patent.  Brawn  v.  Piper^  91  U.  S.  87, 
and  the  authorities  there  cited.  But,  irrespective  of  this  tes- 
timony, and  of  any  testimony,  upon  looking  this  reissue  in 
the  face,  and  examining  its  several  claims  by  their  own  light, 
we  find  nothing  that  brings  any  of  them  within  the  sphere 
of  what  is  properly  patentable.  There  is  no  novelty  and  no 
utility.  It  does  not  appear  (to  use  the  language  of  appellants' 
brief)  that  there  was  ^^  a  flash  of  thought "  by  which  such  a 
result  as  to  either  was  reached,  or  that  there  was  any  exercise 
of  the  inventive  faculty,  more  or  less  thoughtful,  whereby  any- 
thing entitled  to  the  protection  of  a  patent  was  produced.  It 
strikes  us  that  the  entirety  and  all  the  particulars  of  the  sum- 
mary and  the  claims  are  frivolous,  and  nothing  more. 

Patents  rightfully  issued  are  property,  and  are  surrounded 
by  the  same  rights  and  sanctions  which  attend  all  other  prop- 
erty. Patentees  as  a  class  are  public  benefactors,  and  their 
rights  should  be  protected.  But  the  public  has  rights  also. 
The  rights  of  both  should  be  upheld  and  enforced  by  an  equally 
finn  hand,  wherever  they  come  under  judicial  consideration. 

Decree  affirmed. 
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1.  The  Supreme  Court  of  the  DiBtrict  of  Columbia  is  Authorised  ta  iMue  the 

writ  of  mandamus  as  an  original  process  in  cases  where,  by  the  prindplet  of 
the  common  law,  the  petitioner  is  entitled  to  it. 

2.  When  a  patent  for  a  part  of  the  public  lands  has  been  regularly  signed,  sealed, 

countersigned,  and  duly  recorded,  the  patentee  has  a  perfect  right  to  the 
possession  thereof. 

8.  In  the  progress  of  the  proceedings  to  acqidre,  under  the  laws  of  the  United 
States,  a  title  to  public  land,  the  power  of  the  Land  Department  orer  them 
ceases  when  the  last  official  act  necessary  to  transfer  the  title  to  the  success- 
ful claimant  has  been  performed. 

4  Title  by  patent  from  the  United  States  is  title  by  record,  and  the  delivery  of 
the  instrument  to  the  patentee  is  not,  as  in  a  conyeyance  by  a  private  per 
son,  essential  to  pass  the  title. 
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5.  Therefore,  when  the  offictrs  wliuse  Rctiun  la  rendered  by  the  laws  neoessarj 
to  vest  the  title  in  the  claimant  have  deeided  in  bis  favor,  and  the  patent 
to  him  has  been  duly  signed,  sealed,  countersigned,  and  recorded,  tlie  title 
of  the  land  passes  to  him,  and  the  ministerial  duty  of  deliveriiig  the  instru- 
ment can  be  enforced  by  mandamus. 

0.  An  acceptance  of  the  grant  will,  In  such  case,  be  presumed  from  bis  efforts  to 
secure  the  favorable  action  of  the  department,  and  especially  from  his 
demand  for  the  possession  of  the  patent. 

Errou  to  the  Supreme  Court  of  the  Distarict  of  Columbia. 

This  is  a  petition  for  a  mandamus^  filed  in  the  Supreme 
Court  of  the  District  of  Columbia,  Oct.  11,  1879.  It  alleges 
that  the  relator,  Thomas  McBride,  was,  in  1862,  possessed  of 
all  the  qualifications  necessary  to  entitle  him  to  pre-empt  one 
hundred  and  sixty  acres  of  the  public  lands  of  the  United  Stntes ; 
that  he,  in  that  year,  settled  upon  a  tract  of  public  land  known 
as  the  S.  ^  of  the  N.  E.  \  and  lots  1  and  2  of  section  6,  T.  3,  8. 
of  R.  5  W.,  situate  in  the  county  of  Tooele  and  Ten*itory  of 
Utah,  containing  a  little  less  than  one  hundred  and  sixty  acres, 
with  intent  to  appropriate  it  under  the  laws  of  the  United  States, 
and  has  continuously  inhabited,  occupied,  and  cultivated  it;  that 
he,  May  81,  1869,  in  due  form  an*^  time,  made,  at  the  land 
office  in  Salt  Lake  City,  a  homestead  e.  try  of  it ;  that  he  occu- 
pied, cultiyated,  and  resided  upon  it  for  more  than  five  years 
thereafter,  and,  June  15, 1874,  made  due  proof  thereof,  paid  the 
fees,  and  received  a  final  certificate  therefor ;  that  his  said  proofs 
and  papers  were  duly  forwarded  to  the  Commissioner  of  the 
General  Land-Office,  who  found  them  to  be  in  all  respects  in 
compliance  with  law,  and  such  as  to  entitle  the  relator  to  a 
patent ;  that,  in  accordance  with  that  finding,  a  patent  for  the 
tract  was,  Sept.  26,  1877,  duly  signed,  sealed,  and,  by  the  Re- 
corder of  the  General  Land-Office,  countersigned  and  recorded 
in  the  proper  land  records  of  the  United  States ;  that  it  was, 
Oct.  8,  1877,  transmitted  by  the  commissioner  to  the  local 
land-officers  at  Salt  Lake  City,  with  instructions  to  deliver  it 
to  the  relator,  and  was  received  by  them ;  that  he  appeared  at 
said  land-office,  and  demanded  of  them  to  deliver  the  patent  to 
him;  that  they  refused  to  do  so,  because  they  had  been  in- 
structed by  the  commissioner,  Oct.  14,  1877,  to  return  it ;  that 
it  was  fio  returned  Oct.  22,  1878,  and  was  then  in  the  Depart- 
ment of  the  Interior,  subject  to  the  control  of  the  Secretary  of 
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the  Interior  ;  that  Carl  Schurz  is  such  Secretary ;  and  that  the 
relator,  Oct.  6,  1879,  demanded  of  him,  at  his  office  in  the 
Department  of  the  Interior,  the  delivery  of  said  patent,  but 
the  Secretary,  on  the  tenth  day  of  that  month,  absolutely  re- 
fused to  deliver  it.  The  petition  prays  that  the  writ  of  man- 
damtu  issue,  directing  the  Secretary  to  deliver  the  patent  to 
the  relator. 

The  relator,  pursuant  to  leave  of  the  court,  filed,  Oct.  21, 
1879,  a  supplemental  petition. 

The  Secretary  filed  his  answer  on  the  twenty-fourth  day  of 
that  month,  setting  up  that  the  lands  claimed  by  the  relator 
were,  at  the  time  of  his  entry,  within  the  incorporated  limits  of 
the  city  of  Grantsville ;  that,  without  knowledge  by  the  register 
of  the  local  land-office  that  the  tract  was  within  those  limits, 
the  entry  was  admitted ;  that  in  1874  the  relator  made  final 
proof  thereof;  that  in  February,  1877,  the  mayor  and  corporate 
authorities  of  Grantsville  applied  to  the  register  to  make  entry 
of  its  town  site  under  the  act  of  March  2,  1867 ;  that  their 
application  included  the  land  in  question ;  that  upon  his  re- 
fusal to  permit  the  entry  while  the  land  was  included  in  that 
of  McBride,  application  was  made,  Feb.  24,  1877,  to  have  the 
entry  cancelled,  as  illegally  and  improvidently  allowed,  which 
application  was  duly  forwarded  by  the  register  to  the  Commis- 
sioner of  the  General  Land-Office ;  that  prior  to  r^ular  action 
thereon  a  patent  was  prepared,  in  September,  1877,  signed  and 
sealed,  and  transmitted  on  the  third  of  the  following  month  to 
the  register,  for  delivery  to  McBride  upon  the  surrender  of  the 
duplicate  receipt ;  that  afterward,  upon  taking  up  the  record  of 
contest  for  examination,  the  commissioner,  discovering  that  the 
patent  had  been  improvidently  prepared  and  transmitted,  or- 
dered its  recall;  that  it  was  thereupon  returned  by  the  register, 
no  demand  having  been  made  for  its  delivery  at  the  date  of  the 
receipt  of  the  commissioner's  instructions ;  that,  upon  the  exam- 
ination of  the  record  of  contest,  the  claim  of  McBride  to  the 
land  was  rejected  by  the  commissioner,  which  rejection  was,  on 
appeal  by  the  relator,  affirmed  by  the  acting  Secretary  of  the 
Interior,  and  afterward  by  the  respondent  on  review.  The  un- 
delivered patent  was  then  regularly  cancelled,  together  with 
tbe  entry  upon  which  it  was  Irased. 
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The  answer  of  the  Secretary  was  accompanied  by  certain 
exhibits.    The  relator  filed  a  replication  thereto. 

The  following  agreed  statement  of  facts  was  signed  by  coun- 
sel for  the  respectiye  parties :  — 

^Agreed  Statement  of  Caunael 

**  In  the  Supreme  Court  of  the  District  of  Columbia,  this  fourteenth 

day  of  November,  1879. 

<^  Tbs  Uhitbd  States,  ex  rdoHone 
Thoilib  McBjuds, 

V8,  \  At  law.    No.  219200. 

Cakl  Sghuius,  Secretary  of  the  De- 
partment of  the  Interior. 

^  Be  it  remembered  that  on  the  hearing  of  this  cause  before  the 
Supreme  Court  of  the  District  of  Columbia,  sitting  in  general 
term,  on  the  twenty-eighth  day  of  October,  1879,  it  was  conceded 
by  both  parties  that  all  the  allegations  of  the  original  petition  were 
true,  except  the  one  that  the  premises  named  in  the  petition  were 

■ 

in  1862  subject  to  pre-emption  filing  or  homestead  entry. 

^  It  was  also  conceded  that  the  case  relating  to  said  premises,  set 
out  in  the  answer  of  respondent,  had  been  appealed  from  the  de- 
cision of  the  rommissioner  of  the  Greneral  Land-OfBce  to  the  Secre- 
tary of  the  Interior,  and  was  pending  before  the  said  secretary  at 
the  tinre  the  Uemand  for  said  patent  was  made  on  him,  as  set  forth 
in  the  said  original  petition  of  relator,  and  for  some  days  thereafter, 
and  that  at  the  time  of  said  demand,  and  for  some  days  thereafter, 
the  said  patent  was,  with  the  papers  in  said  case,  as  an  exhibit  in 
•aid  cas^  in  the  office  of  the  Secretary  of  the  Interior,  and  was  not 
in  the  office  of  the  Commissioner  of  the  General  Land-Office. 

**  It  was  also  conceded  that  the  incorporated  town  of  Grantsville, 
set  forth  in  the  answer  of  the  respondent,  was  in  fact' the  incorpo- 
rated city  of  Grantsville,  and  that  it  was  incorporated  by  the  terri- 
torial legislature  of  Utah  on  the  twelfth  day  of  January,  1876,  and 
that  said  act  should  be  treated  as  referred  to  and  made  a  part  of 
this  case. 

^  All  other  matters  in  said  case  stood  upon  the  original  and  sup- 
plemental petition,  the  answer  of  respondent,  and  the  replication 
thereto.  There  was  no  other  or  further  proof  or  evidence  oflbred 
by  either  party. 

**  One  of  the  rules  of  this  court  is  as  follows :— 
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•*  88.  The  joinder  in  issue  may  be  — 

**  *  The  plaintiff  joins  issue  upon  the  j^efendant^s  first  plea. 

'' '  The  detendant  joins  issue  upon  the  plaintiff's  replication  to  the 
first  plea.' 

*'  And  this  form  of  joinder  shall  be  deemed  to  be  a  denial  of  the 
substance  of  the  pleading  to  which  it  relates,  and  an  issue  thereon. 

"  And  thereupon  the  said  court,  upon  the  tenth  day  of  November, 
1879,  upon  the  evidence  and  pleading  aforesaid,  gave  judgment  for 
the  said  respondent. 

^*  The  foregoing  facts  are  stipulated  to  be  a  full  and  true  state- 
ment of  this  case,  and  made  part  of  the  record  therein. 

«Nov.  14, 1879.  "W.  H.  Smith, 

"^  AU'y  for  I^lf. 
^  U.  J.  Baxteb, 
^  Of  Counsel  for  BespondmL 

"^  Whereupon  the  court  orders  the  said  stipulation  to  be  made  of 
record  in  the  case." 

Instead  of  an  alternative  writ  of  mandarmL%^  a  rule  upon  the 
Secretary  to  show  cause  was  granted  by  the  court.  The  case 
was  beard  upon  the  pleadings  and  the  above  agreed  statement, 
and  the  rule  discharged. 

Thereupon  the  United  States  on  the  relation  of  McBride 
sued  out  this  writ,  and  assigns  for  error  that  the  court  below 
eried  in  refusing  to  issue  a  numdamu%  in  conformity  to  the 
prayer  of  the  petition^ 

Mr.  Walter  JET.  Smith  and  Mr.  Jame%  H.  MandevUU  for  the 
relator. 

1.  The  court  below  had  jurisdiction.  Kendall  v.  United 
States^  12  Pet.  524.  The  whole  question  was  fully  and  elabo- 
rately argued  in  .that  case,  and  the  doctrine  announced,  that,  by 
reason  of  the  adoption  of  the  laws  of  Maryland  for  the  govern- 
ment of  this  part  of  the  District,  the  Circuit  Court,  under  the 
act  of  Feb.  27,  1801,  which  established  it  and  defined  its  juris- 
diction, could,  as  incident  to  its  common-law  powers,  issue  the 
writ  to  an  executive  officer  of  the  United  States,  it  at  that 
time  having  general  jurisdiction  in  cases  at  common  law,  and 
being  the  highest  court  of  original  jurisdiction  in  the  District. 
That  decision  has  been  followed  in  all  the  subsequent  cases. 
The  Circuit  Court  has,  it  is  true^  been  superseded  by  the  ooorl 
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oelow ;  but  the  latter  has  the  same  powers,  and  the  statutory 
provisions  which  were  regarded  as  controlling  in  Kendall  ▼. 
Unit?d  States  are  still  in  force,  and  are  as  applicable  to  it  as 
they  were  to  the  Circuit  Court. 

2.  We  admit  that  the  Secretary  of  the  Interior,  in  carry- 
ing into  effect  his  supervisory  and  appellate  power  over  the 
branches  of  the  public  service  committed  to  his  department 
is  not  subject  to  judicial  control  in  matters  involving  the  ex- 
ercise of  his  judgment  and  discretion.  When  the  demand  in 
question  was  made  there  was  no  longer  any  scope  for  the  exer- 
cise  of  either.  He  had  but  a  plain  ministerial  duty  to  perform 
after  the  title  bad  been  transferred  to  McBride  by  the  due  exe- 
cution and  recording  of  the  patent.  Being  a  title  by  record, 
the  delivery  of  the  patent  was  not  necessary  to  vest  the  land 
in  individual  proprietorship.  Phillip* 8  Lessee  v.  Irwin^  1  Tenn. 
235 ;  Chreen  v.  Liter^  8  Cranch,  247 ;  CurmiTigham  v.  Browning^ 
1  Bland,  804  ;  Steele  v.  Lawry^  4  Ohio,  72 ;  Enfield  v.  Pennit^ 
8  N.  H.  615  ;  Lapeyre  v.  United  States,  17  Wall.  191 ;  LeRop 
V.  Clayton,  2  Sawyer,  496 ;  LeRoy  v.  Jamison,  3  id.  891 ;  Mar- 
bury  V.  Madison,  1  Cranch,  187 ;  Lavergnes^  Heirs  v.  Elkin, 
17  La.  227 ;  Mitchell  v.  Ryan,  3  Ohio  St.  387  ;  Donner  v. 
Palmer,  81  Cal.  610  ;  ChipAey  v.  Farris,  45  id.  539 ;  Miller  v. 
Ellis,  67  id.  73  5  People  v.  Livingston,  8  Barb.  (N.  Y.)  255  ; 
SmaUey  v.  McLain^  14  Ga.  254 ;  WUlis  v.  Jermin,  Cro.  Eliz. 
167;  Ex  parte  Beck,  1  Bro.  C  C.  678 ;  Ex  parte  Koop,  6  Ves. 
599 ;  Leighton's  Case,  2  Vem.  173  ;  O'BeiUy's  Case,  1  Ves.  Jr. 
IVi'y  Ex  parte  KuHnian,  8  Rich.  (S.  C.)  Ch.  257 ;  8  Op.  Atty.- 
Gen.  664 ;  Bacon's  Abr.,  tit.  Pre.  F. ;  2  Bl.  Com.  844 ;  8  Wash. 
Real  Prop.  520. 

The  lands  covered  by  the  patent  having  ceased  to  be  a  part 
of  the  public  domain,  the  Secretary's  jurisdiction  to  determine 
any  conflicting  claim  to  them  absolutely  ceased.  He  might  as 
well  have  tried  an  action  of  ejectment  for  a  parcel  of  ground  in 
this  city,  or  passed  a  decree  to  quiet  the  title  thereto. 

8.  It  has  been  urged  that  a  patent  is  sometimes  improvidently 
executed  and  recorded  under  a  mistake  of  fact,  or  from  error 
in  law,  and  that  public  mischief  and  individual  hardship  will 
ensue  if  the  Secretary  has  no  authority  to  recall  it  before  its 
delivery,  and  cause  it  to  be  cancelled  and  tlie  record  of  it  to  be 
expnufi^ed. 
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To  this  we  answer,  Firsts  that  the  destmotion  of  a  deed, 
after  it  has  worked  a  transfer  of  title,  does  not  reinvest  the 
estate  in  the  grantor.  Secondlt/^  that  the  assumption  of  a 
power  not  conferred  by  law  finds  no  justification  in  the  fact 
that  a  mischief  may  be  thereby  suppressed,  or  a  private  right 
maintained,  even  conceding  that  the  power  may  in  some  hands 
be  wisely  exercised  to  secure  what  is  believed  to  be  a  lawful 
end.  If  in  the  administration  of  the  land  system  further  pow- 
ers should  be  vested  in  the  Secretary  of  the  Interior,  Con- 
gress alone  can  confer  them.  Thirdly^  that  it  is  the  exclusive 
province  of  the  courts  to  avoid,  in  a  direct  proceeding,  a 
patent  which  has  been  granted  on  a  false  suggestion,  or  by 
mistake.  Bruner  v.  Manlove^  1  Scam.  161 ;  Mawry  v.  Whitney^ 
14  Wall.  484 ;  DoU  v.  Header,  16  Cal.  296 ;  Lee»e  v.  Clark,  18 
id.  572 ;  People  v.  StraUm,  26  id.  242 ;  Brady  v.  Begum,  26 
Barb.  (N.  Y.)  529 ;  State  v.  Bachelder,  5  Minn.  228 ;  Arnold  v. 
O-rimes,  2  Iowa,  85 ;  Patterson  v.  Winn,  9  Pet.  668 ;  WUliam$ 
V.  Carpenter,  83  Mo.  62. 

4.  In  this  case  the  Secretary,  by  withholding  the  patent  and 
the  exemplification  of  it,  wrongfully  deprives  the  relator  of  the 
indispensable  evidence  of  his  title,  and  the  latter,  having  no 
other  adequate  remedy,  is  entitled  to  a  maiidamns.  Marbury 
V.  Madison^  1  Cranch,  187. 

6.  The  Secretary  is  the  proper  party  defendant.  Rev.  Stat., 
sects.  441,  463. 

The  Attorney- Q-eneral,  contra. 

1.  The  court  below  has  no  jurisdiction  to  issue  a  mandamus 
to  an  executive  officer  of  the  United  States.  The  statute  which 
in  Kendall  v.  The  United  States  (12  Pet.  524),  and  in  subse- 
quent cases,  was  construed  as  vesting  the  Circuit  Court  or  the 
Supreme  Court  of  the  District  with  such  jurisdiction  has  been 
repealed. 

By  the  Revised  Statutes  relating  to  the  District  of  Colum- 
bia certain  sections  are  substituted  for  that  statute.  They, 
if  differing  in  language  or  effect  from  it,  must  prevail  in  all 
cases  thereafter  arising.  Bowen  v.  United  States,  100  U.  S. 
508. 

Sect.  61  gave  power  to  the  legislative  assembly  to  modify 
the  practice  and  enlarge  the  jurisdiction  of  the  courts  of  tfaa 
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District  whenever  necessary  to  the  due  execution  and  enforce- 
ment of  the  laws  of  the  District. 

Sect.  89  continued  in  force  the  organization  of  the  judicial 
courts. 

Sect.  91  continued  in  force  the  local  municipal  laws. 

Sect.  92,  which  is  first  in  importance  in  this  connection,  con- 
tinued in  force  the  laws  of  the  State  of  Maryland  7wt  inconsis" 
tent  with  this  title^  as  the  same  existed  on  the  27th  of  February, 
1801,  except  as  since  modified  or  repealed  by  Congress  or  by 
authority  thereof,  or  until  so  modified  or  repealed. 

Sect.  93  declares  that  the  Constitution  and  all  laws  of  the 
United  States  not  locally  inapplicable  shall  have  the  same  force 
and  ejffect  within  the  District  as  elsewhere  within  the  United 
States. 

These  are  the  existing  provisions.  They  undoubtedly  in- 
clude the  former  laws  of  Maryland  which,  as  local  law,  are 
necessary  to  the  proper  administration  of  justice  in  the  District. 
The. Mary  land  laws  governing  local  matters,  individual  rights, 
and  pei'sonal  transactions  are  preserved  for  all  the  ends  of 
municipal  and  local  government.  Whatever  goes  beyond  this 
and  relates  to  oflicei's  of  the  United  States  as  such,  whose  duties 
are  supposed  to  be  the  same  whether  in  or  out  of  tlie  District, 
trenches  upon  the  domain  of  Federal  law,  and  must  be  con- 
sidered as  not  local  in  its  character.  Such  general  laws  must 
be  applied  with  the  same  force  and  effect  in  the  District  of 
Columbia  as  elsewhere.  Sect.  93.  If  no  local  reason  exists  for 
enlarging  their  scope,  they  have  no  exclusive  application  to 
the  District. 

The  Revised  Statutes  vest  the  courts  of  the  District  with  the 
same  jurisdiction  as  that  possessed  and  exercised  by  the  Cir- 
cuit and  the  District  Courts  of  the  United  States.  Sect.  768, 
as  amended  by  the  act  of  Feb.  27,  1877  (19  Stat.  253),  grants 
the  local  jurisdiction  necessary  to  the  enforcement  of  the  laws 
previously  cited.  Such  jurisdiction  was  not  included  in  that 
conferred  upon  the  courts  of  the  District  as  circuit  and  dis- 
trict courts.  This  jurisdiction  is  limited  by  sect.  767-769, 
with  respect  to  original  pleas ;  subordinate  and  inferior  caases 
being  confided  to  justices  of  the  peace,  under  chapter  31  of  th« 
Revised  Statutes  relating  to  the  District  of  Columbia. 

VOL.  XII.  2o 
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Now,  while  it  is  true  that  the  statutes  and  the  common  law 
which  prevailed  in  Maryland  in  1801  were,  by  act  of  Conp-eas, 
continued  in  force  in  this  District,  yet  JSTewdaW  v.  United  Slatt* 
(^Hupra)  declares  that  the  power  of  the  Circuit  Coui-t  to  exer- 
cise the  jurisdiction  now  in  question  resulted  from  the  ao- 
alogy  v'hich  that  court,  as  the  highest  judicial  tribunal  within 
the  District,  bore  to  the  highest  Maryland  court,  and  that  its 
power  to  issue  a  mandamus  to  an  executive  officer  was  con- 
ferred by  the  third  section  of  the  act  of  Feb.  27,  1801,  giving 
it  the  same  jurisdiction  as  the  circuit  courts  of  the  United 
States  then  possessed  under  the  act  of  Feb.  13,  1801.  The 
subsequent  repeal  of  the  latter  act,  it  was  held,  did  not  change 
within  the  District  the  jurisdiction  previously  vested.  As  that 
third  section  is  repealed,  the  grant  of  '^  the  same  jurisdiction  as 
the  circuit  courts  of  the  United  States"  which  is  made  to  the 
Supreme  Court  of  the  District  by  the  act  of  revision,  June  '22, 
1874,  must  be  measured  and  determined  by  the  law  as  it  stood 
at  the  latter  date.  McClung  v.  Silliman  (6  Wheat.  598)  and 
Mclntire  v.  Wood  (7  Cranch,  504)  expressly  decide  that  since 
the  repeal  of  the  act  of  Feb.  13,  1801  (2  Stat.  89),  by  that  of 
April  29,  1802  (2  Stat.  156),  no  such  jurisdiction  as  that  now 
claimed  is  vested  in  the  circuit  courts  of  the  United  States.  It 
cannot,  therefore,  be  exercised  by  the  court  below. 

2.  It  is  conceded  by  the  counsel  for  the  relator  that  such 
jurisdiction,  if  it  exists,  does  not  extend  to  the  acts  of  the  Secre- 
tary which  involve  the  exercise  of  his  judgment  and  discretion. 
The  issue  of  a  patent  for  public  lands  of  the  United  States  is 
such  an  act,  and  to  render  the  instrument  effectual  delivery 
IS  essential. 

This  conclusion  may  be  drawn  from  the  language  of  the  law. 
Sect.  458,  Rev.  Stat.,  requires  the  Commissioner  of  the  General 
Land-Office  to  perform,  under  the  direction  of  the  Secretary  of 
the  Interior,  "  all  executive  duties  "  which  relate  to  '*  the  issu- 
ing of  patents  for  all  grants  of  land  under  the  authority  of  the 
govemment.^^  Sect.  458  prescribes  the  requisites  as  to  their 
form,  signature,  and  record.  Sect.  459  provides  for  a  special 
officer  to  complete  the  issue,  ^^  in  pursuance  of  instructions  from 
the  commissioner,"  by  certifying,  affixing  the  seal,  engrossing, 
recording,  and  transmitting  such  patents.     These  are  the  pre- 
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scribed  ^^  executive  duties  "  which  relate  to  the  issuing  of  the 
patent  as  previously  assigned.  Each  statutory  proceeding  is 
essential  to  the  operation  of  the  whole. 

In  McGarrahanY.  Hining  Company  (96  U.  S.  316),  it  is  said 
that  '*  the  patent  executed  in  the  prescribed  form  which  issues 
from  the  General  Land-Office  is  made  the  instrument  of  pass- 
ing title  out  of  the  United  States."  Here  it  is  obvious  that  the 
execution  in  the  prescribed  form  is  referred  to  as  being  quite 
distinct  from,  and  independent  of,  the  issue  from  the  General 
Land-Office.  Execution  is  not  issue,  nor  does  the  patent  issue 
by  the  record ;  for  it  is  immediately  said  by  the  coui*t  that  ^^  the 
record  called  for  by  the  act  of  Congress  is  made  by  copying 
the  patent  to  be  issued  into  the  book  kept  for  that  purpose. 
The  effect  of  the  record,  therefore,  is  to  show  that  an  instru- 
ment such  as  is  there  copied  has  actually  been  prepared  for 
issue  from  the  General  Land-Office."  The  issue  from  the  office 
most,  in  pursuance  of  this  doctrine,  mean  something  beyond 
and  subsequent  to  the  recording,  and  the  next  statutoiy  duty 
named  in  sect.  459  is  the  ^^  transmission "  of  such  patent. 
Here  is  the  final  executive  duty  connected  with  the  instrument 
itself,  and  by  it  deliveiy  to  the  patentee  must  be  intended.  It 
will  not  do  to  say  that  this  does  not  mean  delivery,  without 
suggesting  any  other  possible  definition.  The  established  regu- 
lations of  the  General  Land-Office  require  this  duty  of  the 
recorder,  and  rules  are  published  governing  the  transmission  of 
patents  to  the  patentees  through  the  intervention  of  the  District 
land-officers  as  agents  of  the  government,  or  directly  from  the 
General  Land-Office,  the  possession  of  the  instrument  nevei 
being  given  up  except  upon  surrender  of  the  duplicate  receipt, 
or  proof,  by  affidavit,  of  its  loss.  For  authority  to  establish 
such  r^ulations,  see  Snyder  v.  Siokles^  98  U.  S.  203 ;  Rev. 
Stat.  2478. 

Here,  then,  is  an  official  executive  act  necessary  to  the  com- 
plete issue  of  the  patent,  and  essential  to  its  operation  to 
pass  the  title  of  the  United  States.  The  delivery,  personally, 
by  the  recorder  is  said  to  be  a  better  recognition  of  its  valid- 
ity than  the  record  itself.  McQ-arrahan  v.  Mining  Oompavy^ 
ntpra.  And  again,  in  speaking  of  the  effect  of  an  imperfect 
inBtrument  perfectly  recorded,  or  a  perfect  instrument  imper- 
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fectly  recorded,  to  prove  a  grant,  the  court  says,  ^*  If  a  perfect 
patent  has  in  fact  issaed,  it  mast  be  proved  in  some  other  way 
than  by  the  record."   p.  328. 

The  issue,  which,  it  has  been  shown,  is  subsequent  to  the 
record,  and  can  only  mean  delivery,  is  treated  as  the  thing  to 
be  proved ;  all  the  matters  of  record  are  but  instruments  of 
evidence  to  establish  the  fact  qfisBrie,  And  so  the  court  says  : 
''  When  a  right  to  a  patent  is  complete,  and  the  last  formalities 
of  the  law  in  respect  to  its  execution  and  issue  have  been  com-^ 
plied  with  by  the  officers  of  the  government  charged  with  that 
duty,  the  record  will  be  treated  as  presumptive  evidence  of  itf 
delivery  to  and  acceptance  by  the  grantee,''''  And  in  the  final 
clause  it  is  said  that  the  record  will  be  treated  as  a  perfect 
record  of  an  imperfect  instrument,  *'  until  overcome  by  proof 
that  the  instrument  as  executed  and  delivered  was  valid."  The 
only  reasonable  inference  from  these  repeated  allusions  to  the 
delivery  and  possession  of  the  patent  is  that  delivery  is  deemed 
by  this  court  to  be  essential  to  the  complete  issue  of  the  patent 
and  the  conveyance  of  the  legal  title. 

And  to  the  same  effect  is  Moore  v.  Robbini^  96  U.  S.  580 
It  is  there  said  :  ''  When  the  patent  has  been  awarded  to  one 
of  the  contestants,  and  has  been  issued,  delivered^  and  accepted, 
all  right  to  control  the  title,  or  to  decide  on  the  right  to  the 
title,  has  passed  from  the  land-office."  p.  582.  Again :  **  If 
.  .  .  the  patent  ...  is  delivered  to  and  accepted  by  the  party 
the  title  of  the  government  passes  with  this  delivery.  With  the 
title  passes  away  all  authority  or  control  of  the  executive  depart- 
ment  over  the  land,  and  over  the  title  which  it  has  conveyed." 
p.  588.  This  moment  of  delivery  and  acceptance  is  the  instant 
when  authority  and  control  over  the  title  cease,  and  the  issue  is 
complete  in  law.  Up  to  that  moment  executive  authority  and 
discretion  continae,  and  ih^  official  functions,  with  which  the 
courts  cannot  interfere,  remain  unimpaired  in  the  officer  having 
original  power  in  the  matter.  The  court  says:  "  The  functions 
of  that  department  necessarily  cease  when  the  title  has  passed 
from  the  government.  And  the  title  does  so  pass  where,  under 
the  decisions  of  the  officers  having  authority  in  the  matter,  a 
conveyance,  generally  called  a  patent,  has  been  signed  by  the 
President,  and  sealed  and  delivered  to  and  accepted  by  the 
grantee.'*   p.  588. 
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This  has  beiin  deolared  to  be  the  effect  of  executive  acts, 
done  within  the  scope  of  legal  aathority.  Attention  was  spe- 
cially directed  to  the  action  of  the  department  in  land  cases. 
The  inquiry  of  the  court,  on  p.  684,  was,  '*  If  such  a  power 
exists,  when  does  it  cease?"  The  answer,  three  tim^s  asserted, 
fixes  as  the  precise  period  of  time  the  delivery  and  accej^tance 
of  the  patent.  The  patentee,  taking  by  matter  of  record  the 
grant  of  the  government,  may  rely  on  such  record,  after  the 
complete  issue  and  delivery  of  his  patent,  for  proof  that  it 
was  so  delivered  and  accepted.  The  record  is  undoubtedly  pre 
sumptive  evidence  of  the  delivery,  as  it  is  also  of  the  validity  of 
the  grant;  but  it  does  not  operate  to  complete  title  without 
such  delivery.  In  2  Bl.  Com.  348,  it  is  said  that  the  king's 
grant,  if  he  grants  an  estate  contrary  to  law,  or  if  his  own  title 
to  the  thing  granted  be  different  from  what  he  supposes,  is  ab- 
solutely void.  Washburn  on  Real  Property  (vol.  iii.  p.  620) 
says  that  the  patent,  '^  when  regularly  and  properly  issued. 
becomes  a  complete  evidence  of  title." 

It  thus  appears  that  delivery  is  essential  to  the  issue  of  a 
patent.  Up  to  that  time,  its  regularity  can  be  determined  only 
by  the  Interior  Departpient.  The  courts  have  not  yet  acquired 
jurisdiction.  In  Bell  v.  Heame  (19  How.  252)  and  Maguire 
V.  Tyler  (1  Black,  195,  and  8  Wall.  664),  patents  had  been 
prepared  and  delivered.  The  court  held  that,  as  there  was  no 
acceptance,  the  delivery  was  not  good,  and  the  recall  and  can- 
cellation of  them  were  proper,  leaving  the  status  of  the  land 
precisely  as  it  had  been  before  the  instruments  were  recorded. 
In  the  first  case,  the  patent  had  reached  the  true  grantee, 
John  Bell,  but,  by  error  in  the  certificate  of  entry,  it  had  been 
executed  in  favor  of  James  Bell,  and  by  assignment  the  land 
had  passed  to  other  parties  as  his  property.  But  the  court  sus- 
tained the  recall  of  the  surrendered  patent  against  the  claim  of 
James  Bell,  who  alleged  that  he  was  the  grantee  of  record^  and 
it  gave  as  a  reason,  that  the  patent  had  never  been  delivered 
to  him. 

These  cases  cannot  be  explained  except  upon  the  theory  that 
the  delivery  was  essential ;  that  a  refusal  to  accept  the  patent 
prevented  such  delivery,  and  upon  its  return  to  the  Commis- 
sioner of  the  General  Land-Office  he  had  power  to  cancel  it  and 
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the  record  thereof,  and  deal  with  the  lands  according  to  their 
status  before  its  execution.  For,  if  the  record  proved  title,  the 
latter  had  passed  without  delivery,  and  to  restore  it  a  recon- 
veyance would  have  been  required.  But  the  court  says  that 
the  status  of  the  land  was  the  same  after  the  recall  as  before 
the  preparation  of  the  patent.  Never  having  been  effectually 
delivered,  its  possession  by  the  commissioner  gave  him  juris- 
diction for  good  cause  to  cancel  it.  Doswell  v.  jDe  la  Lama^ 
20  How.  29 ;  Phillips  v.  Shaw,  86  Ala.  189. 

McBride  can  take  nothing  by  the  mere  execution  and  record- 
ing of  his  patent  without  delivery.  If  a  mistake  in  the  condition 
of  the  title,  or  a  want  of  authority  to  issue  it,  be  discovered  be- 
forfl  completing  its  issue  by  delivery,  no  title  or  right  depending 
on  such  execution  passed  to  him,  and  the  department  may  treat 
it  as  void,  and  proceed  to  dispose  of  the  land  according  to  law. 
The  cases  cited  fully  sustain  this  position.  Title  by  matter  of 
record,  as  shown  by  the  authorities  cited  by  his  counsel,  differs 
from  feoffment  only  in  not  requiring  livery  of  seisin  to  vest  the 
title.  It  does  not  dispense  with  delivery  of  the  instrument. 
This  is  true  in  most  cases  of  deed  by  private  individuals  or 
municipal  bodies  in  the  American  Staves,  but  the  deed  takes 
effect  only  from  delivery.  County  of  Calhoun  v.  American  Emi- 
grant Company^  93  U.  S.  124. 

3.  Constructive  delivery  may  and  does  exist  where  the 
grantor,  in  the  exercise  of  his  proper  authority,  places  the 
deed  in  the  hands  of  a  stranger  for  the  use  of  the  grantee, 
or  even  in  some  cases  where  he  retains  possession,  at  the  same 
time  sufficiently  manifesting  his  intention  to  treat  it  as  hav- 
ing passed  the  title  to  the  grantee.  This  doctrine  cannot,  how- 
ever, prevail  in  this  proceeding.  The  petition  admits  and  the 
record  shows  that  the  instrument  has  never  passed  from  the 
custody  of  the  government,  and  McBride  sues  to  compel  its 
original  delivery.  He  cannot  now  assert  that  there  has  already 
been  a  constructive  delivery. 

The  latter  cannot  be  presumed,  for  the  further  reason,  that 
at  the  date  of  the  demand  the  fact  had  become  known  to  the 
proper  officer  that  he  had  mistaken  the  true  condition  of  the 
title,  and  was  forbidden  by  law  to  issue  the  patent  as  the  aol 
and  deed  of  the  government. 
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The  direction  to  a  subordinate  official  to  deliver  it  was  to 
take  effect  only  upon  the  express  acceptance  of  McBride,  ac- 
companied by  his  surrender  of  the  outstanding  duplicate,  or 
proof  of  its  loss.  This  direction  might  be  revoked  upon  dis- 
covery of  sufficient  reasons  to  defeat  the  efficacy  of  the  patent, 
just  as  final  delivery  might  have  been  i-efused  by  the  commis- 
sioner had  it  remained  in  his  personal  custody.  Before  its  prej)- 
aration,  and  afterwards,  the  authorities  of  Grantsville  claimed 
the  land  under  the  town-site  law  of  1867.  14  Stat.  541.  There 
was  a  contest  pending  and  undetermined  before  the  land-office, 
between  them  and  McBride,  involving  their  respective  rights. 
The  patent  was  prepared,  therefore,  by  some  accident  or  mis- 
take, in  violation  of  law  and  the  rules  of  the  department.  It 
necessarily  follows  that  the  power  to  adjudge  whether  it  ought 
to  issue  had  not  been  exercised  by  the  Commissioner  of  the 
General  Land-Office  in  the  first  instance,  or  by  the  Secretaiy 
on  appeal.  They  were,  therefore,  not  precluded  from  further 
examining  and  deciding  the  case  according  to  the  rules  and 
regulations  of  the  department.  Nor  could  they  deprive  either 
contestant  of  the  right  to  a  full  hearing  by  the  delivery  of  an 
improvidently  prepared  patent  to  the  other. 

Lands  within  town-site  limits  are  excluded  from  the  operation 
of  the  homestead  law.  Hence,  in  1869,  McBride's  entry  was 
illegal,  and  a  patent,  if  issued  to  him  thereon  for  the  land,  would 
be  equally  so.  "  No  title  can  be  held  valid  which  has  been 
acquired  against  law.  .  .  .  The  patent  of  defendant  having 
been  for  lands  reserved  for  such  appropriation  is  void."  Stod- 
dard v.  Chamben^  2  How.  284 ;  Ros%  v.  Doe  ex  dem.  Barland^ 
1  Pet.  656 ;  I/indtsey  v.  Miller^ s  Lessee ^  6  id.  666 ;  Brown  v. 
Clements^  S  How.  650;  6  Op.  Att.-Gen.  9.  Newhall  v.  Sanger 
(93  U.  S.  761)  holds  in  effect  that  the  patents  to  the  railroad  com- 
pany, not  having  been  issued  in  "  compliance  with  the  require- 
ments of  the  acts  of  Congress,  commonly  known  as  the  Pacific 
Railroad  Acts,"  were  invalid  and  passed  no  title.  So,  in  Leaven- 
worthy  Lawrence^  ^  Q-alveston  Railroad  Co.  v.  United  States  (id, 
788),  the  certified  lists  of  selected  lands,  furnished  by  the  Com- 
missioner of  the  General  Land-Office  to  the  Governor  of  Kansas, 
which,  by  statute  (10  Stat.  346),  have  the  force  and  effect  of  a 
patent,  were  pronounced  void,  as  the  ^ands  were  not  subject  to 
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■eleotion  under  the  grant  to  that  State  for  railroad  puiposes. 
To  the  same  effect  are  Beiehart  v.  Felps^  6  Wall.  160 ;  Shepleg 
et  al.  ▼.  Cowan  et  al.^  91  U.  S.  880 ;  Wirth  v.  BransoHj  98  id. 
118. 

The  case  is  this :  By  sotoe  inadvertence,  a  patent,  which  if 
delivered  would  pass  no  title,  was  prepared,  signed,  sealed,  and 
recorded.  The  fact  was  discovered  before  the  instrument  had 
passed  from  the  possession  of  the  Interior  Department,  and 
before  a  decision  as  to  McBride's  right  was  made.  It  was 
withheld  pending  the  final  disposition  of  the  contest  involving 
the  title  to  the  land,  and  the  decision  has  been  rendered  against 
him.  As  its  delivery  would  be  illegal,  it  is  respectfully  sub- 
mitted that  the  Secretary  cannot  be  compelled  to  do  an  act 
which  is  either  unlawful  or  beyond  his  rightful  jurisdiction 
and  authority. 

Mb.  Justice  Millbb,  after  stating  the  case,  deliyered  the 
opinion  of  the  court. 

Some  question  was  made,  on  the  argument  in  this  court,  as 
to  the  effect  of  the  answer  as  evidence,  and  the  practice  in  the 
Court  of  King's  Bench,  in  England,  has  been  referred  to  as 
making  the  return  to  the  writ  conclusive,  or  at  least  evidence, 
of  all  it  states.  We  are  relieved  of  any  difficulty  on  this  point 
by  the  stipulation  of  the  parties. 

No  writ  of  mandamvs^  alternative  or  otherwise,  was  issued. 
There  was,  therefore,  no  technical  return,  and  in  strictness  the 
rule  applicable  to  such  a  writ  does  not  apply.  If,  however,  it 
could  be  held  that  the  answer  to  the  rule  to  show  cause  stands 
in  the  place  of  q.  return  to  a  writ  of  mandamus^  the  parties  have 
voluntarily  made  their  own  issues,  and  stipulated  as  to  the 
evidence  which  shall  be  considered  by  the  court. 

By  this  stipulation  the  allegations  of  the  original  petition, 
except  one  which  is  specified,  are  to  be  taken  as  true.  Certain 
other  facts  are  then  set  out.  It  is  then  added  that  all  other 
matters  stand  upon  the  original  and  supplemental  petitions,  the 
answer,  and  replication,  and  that  there  was  no  other  or  further 
proof  offered  by  either  party.  As  the  replication  distinctly  put 
in  issue  ever}'  paragraph  of  the  answer,  as  no  evidence  was 
offered  in  support  of  the  answer,  and  as  the  rule  of  the  court  is 
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recited  which  makes  the  replication  in  this  case  a  denial  of  the 
substance  of  the  pleading  to  which  it  relates,  we  must  exclude 
the  supplemental  petition  and  the  answer  of  the  respondent  as 
evidence,  and  decide  the  case  on  the  allegations  of  the  original 
petition  and  the  facts  stipulated  in  the  agreed  case. 

We  are  met  at  the  threshold  of  this  inquiiy  by  a  denial  of 
the  authority  of  the  Supreme  Court  of  the  District  of  Columbia 
to  issue  a  writ  of  mandamus^  as  an  original  process. 

The  argument  is,  that  the  jurisdiction  of  that  court  over  this 
class  of  subjects  is  governed  by  sect.  760  of  the  Revised  Stat^ 
utes  relating  to  the  District  of  Columbia.  That  section  enacts 
that  ^^  the  Supreme  Court  shall  possess  the  same  power  and  ex- 
ercise the  same  jurisdiction  as  the  circuit  courts  of  the  United 
States."  As  this  court  decided  in  Mclntire  v.  Wood  (7  Cranch, 
504)  and  Me  Clung  v.  Silliman  (6  Wheat.  698)  that  the  cir- 
cuit courts  of  the  United  States  possessed  no  6uch  power,  the 
argument  would  be  perfect  if  no  other  powers  on  that  subject 
existed  in  the  Supreme  Court  of  the  District  than  what  is  con- 
ferred by  the  above  section. 

This  court,  in  KendaU  v.  United  States  (12  Pet.  524),  had 
under  consideration  the  act  of  Feb.  27, 1801,  organizing  origin- 
ally the  courts  of  this  District.  It  was  held  that  the  clause  of 
the  act  declaring  the  laws  of  Maryland  to  be  in  force  at  that 
date  in  the  part  of  the  District  ceded  by  her  invested  the  Cir- 
cuit Court,  as  it  was  then  called,  with  this  very  power,  because 
it  was  a  common-law  jurisdiction,  and  the  common  law  on 
that  subject  was  then  in  force  in  Maryland.  This  proposition 
has  been  repeatedly  upheld  by  the  court  since  that  time,  and 
up  to  the  date  of  the  revision  it  was  no  longer  an  open  ques* 
tion  that  in  a  proper  case  the  court  had  authority  to  issue  the 
writ. 

It  is  now  said,  however,  that  this  section  being  enacted  as  of 
the  first  day  of  December,  1878,  defines  the  jurisdiction  of  the 
Supreme  Court  of  the  District  as  governed  by  the  powers  of 
the  circuit  courts  of  the  United  States  over  the  same  subject 
at  that  date,  at  which  time  it  is  clear  these  latter  courts  had 
no  such  power;  and  that,  as  the  revision  repealed  all  other 
laws  on  the  same  subject,  the  act  concerning  the  law  of  Mary- 
land no  longer  applied  to  the  case. 


894  United  Statks  v.  Schurz.  [Sup.  Ct 

This  leaves  out  of  the  piocess  of  reasoning  the  ninety-second 
section  of  the  revision,  which  declares  again  that  "the  laws 
of  the  State  of  Maryland,  not  inconsistent  with  this  title,  as 
the  same  existed  on  the  twenty-seventh  day  of  July,  1801,  ex- 
cept as  since  modified  or  repealed  by  Congress  or  by  authority 
thereof,  or  until  so  modified  or  repealed,  continue  in  force 
within  the  District."  Thus  the  argument  is  precisely  the 
same  as  it  was  in  Kendall  v.  United  States^  for  it  was  urged 
there,  as  here,  that  as  the  act  creating  the  court  measured  its 
jurisdiction  by  that  of  the  circuit  courts  of  the  United  States, 
which  had  no  such  jurisdiction,  there  could  be  none  in  the  for- 
mer ;  to  which  the  court  replied,  the  provision  which  continued 
in  force  the  laws  of  Maryland. 

The  revision  has  merely  separated  the  different  sections  of 
the  act  of  Feb.  27,  1801,  and  placed  part  of  it  in  sect.  760  and 
part  of  it  in  sect.  92.  Neither  provision  is  repealed,  and  we 
think  that  both  of  them  are  retained,  with  the  construction 
placed  on  them  by  this  court  in  Kendall  v.  United  States  and 
the  subsequent  cases.  But  this  question  would  seem  to  be 
set  at  rest  by  the  act  of  1877,  "to  perfect  the  revision  of 
the  Statutes  of  the  United  States,  and  of  the  statutes  relating 
to  the  District  of  Columbia."  The  act  amends  sect.  763  of 
the  Revised  Statutes  relating  to  the  District  of  Columbia,  by 
enacting  that  "  said  courts  shall  have  cognizance  of  all  crimes 
and  offences  committed  within  said  District,  and  of  all  cases 
in  law  and  equity  between  parties,  both  or  either  of  which 
shall  be  resident  or  be  found  within  said  District,  and  also  of 
all  actions  or  suits  of  a  civil  nature  at  common  law  or  in 
equity,  in  which  the  United  States  shall  be  plaintiffs  or  com- 
plainants."    19  Stat.  258. 

We  are  of  opinion  that  the  authority  to  issue  writs  of  man- 
damus in  cases  in  which  the  parties  are  by  the  common  law 
entitled  to  them  is  vested  in  the  Supreme  Court  of  the  Dis- 
trict of  Columbia. 

We  proceed  to  inquire  whether  the  relator  has  made  such 
a  case. 

If  the  relator  was  entitled  to  the  possession  of  the  patent  aa 
bis  property,  and  it  was  the  plain  duty  of  the  Secretary  to 
deliver  it  to  him  when  demanded,  then,  under  all  the  author- 
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ities,  and  especially  the  decisions  of  this  court,  he  is  entitled 
to  the  remedy  he  asks.  From  the  case  of  Marbury  v.  Madison 
(1  Cranch,  187),  down  to  the  present  time,  such  has  been  the 
settled  doctrine  of  this  court.  And  though  it  may  be  said  that 
the  opinion  of  Mr.  Chief  Justice  Marshall  in  that  case  was  not 
necessary  to  the  decision  made,  which  was  that  thU  court  had 
no  original  jurisdiction  in  that  case,  the  principles  of  the  opin- 
ion have  since  been  repeatedly  recognized  and  acted  upon  in 
this  court,  and  the  case  cited  with  approval  in  its  definition 
of  the  circumstances  under  which  persons  holding  public  offices 
will  be  compelled  to  perform  certain  duties  which  are  merely 
ministerial  Kendall  v.  United  States,  12  Pet.  624 ;  Decatur 
V.  Paulding^  14  id.  497 ;  Kendall  v.  Stokes  et  aLy  3  How.  87 ; 
Commissioner  of  Patents  v.  Whitelet/^  4  Wall.  622. 

The  next  objection  to  issuing  the  writ  which  we  are  called 
to  consider  is  that  the  Secretary,  in  deciding  whether  he  would 
deliver  the  patent  to  McBride  or  not,  was  called  upon  to  exer- 
cise a  judgment  and  discretion  on  the  case  presented  to  him 
which  were  not  merely  ministerial,  but  which  were  rather 
judicial  in  their  character,  and  in  regard  to  which  many  mat- 
ters were  to  be  considered,  —  such  as  the  validity  of  the  title 
conferred  by  the  patent,  the  circumstances  under  which  it  was 
signed,  sealed,  and  recorded,  and  the  conflicting  rights  of  other 
parties  to  the  lands  covered  by  it.  In  short,  that  this  execu- 
tion of  the  patent  concluded  nothing,  and  the  authority  of  the 
Secretary  and  the  Commissioner  of  the  General  Land-Office  to 
deal  with  the  whole  subject,  including  the  relator's  right  to  the 
lands,  remained  unafiFected  by  the  patent.  Whether  this  be  so 
or  not  must  depend  upon  the  authority  conferred  by  Congress 
upon  those  officers,  and  the  effect  of  the  patent  in  the  stage 
which  it  had  reached  when  the  demand  for  its  possession  was 
made  by  McBride. 

The  Constitution  of  the  United  States  declares  that  Con- 
gress shall  have  power  to  dispose  of  and  make  all  needful  rules 
and  regulations  respecting  the  territory  and  other  property 
beljnging  to  the  United  States.  Under  this  provision  the  sale 
of  the  public  lands  was  placed  by  statute  under  the  control  of 
the  Secretary  of  the  Interior.  To  aid  him  in  the  perform- 
ance of  this  duty,  a  bureau  was  created,  at  the  head  of  which 
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is  the  Commissioner  of  the  General  Land-Office,  with  many 
subordinates.  To  them,  as  a  special  tribunal,  Congress  con- 
fided the  execution  of  the  laws  which  regulate  the  surveying, 
the  selling,  and  the  general  care  of  these  lands. 

Congress  has  also  enacted  a  system  of  laws  by  which  rights 
to  these  lands  may  be  acquired,  and  the  title  of  the  govern* 
ment  conveyed  to  the  citizen.  This  court  has  with  a  strong 
hand  upheld  the  doctrine  that  so  long  as  the  legal  title  to 
these  lands  remained  in  the  United  States,  and  the  proceedings 
for  acquiring  it  were  as  yet  in  fieri^  the  courts  would  not  inter- 
fere to  control  the  exercise  of  the  power  thus  vested  in  that 
tribunal.     To  that  doctrine  we  still  adhere. 

But  we  have  also  held  that  when,  by  the  action  of  these  offi- 
cers and  of  the  President  of  the  United  States,  in  issuing  a 
patent  to  a  citizen,  the  title  to  the  lands  has  passed  from  the 
government,  the  question  as  to  the  real  ownership  of  them  is 
open  in  the  proper  courts  to  all  the  considerations  appropriate 
to  the  case.  And  this  is  so,  whether  the  suit  is  by  the  United 
States  to  set  aside  the  patent  and  recover  back  the  title  so 
conveyed,  as  in  United  States  v.  Stone  (2  Wall.  525),  or  by 
an  individual  to  cause  the  title  conveyed  by  the  patent  to  be 
held  in  trust  for  him  by  the  patentee  on  account  of  equitable 
circumstances  which  entitle  the  complainant  to  such  relief. 
Johnson  V.  Towsley^  I'-l  id.  72,  and  other  cases. 

In  the  case  before  us  it  is  said  that  the  instrument  called  a 
patent,  which  purports  in  the  name  of  the  United  States  to 
convey  to  McBride  the  lands  in  controversy,  is  not  effectual 
for  that  purpose  for  want  of  delivery.  That  though  signed, 
sealed,  countersigned,  and  recorded,  and  then  sent  to  the  regis- 
ter of  the  land-office  at  Salt  Lake  City  for  delivery  to  him,  it 
never  was  so  delivered,  and  has  always  remained  under  the 
control  of  the  officers  of  the  Land  Department,  and  that  the 
instrument  is  invalid  as  a  deed  of  conveyance  for  want  of  de- 
livery to  the  grantee.  If  it  were  conceded  that  delivery  of  the 
patent  is  essential  to  the  transfer  of  title  to  the  grantee,  and 
that  such  delivery  is  required  as  is  necessary  in  a  conveyance 
from  man  to  man,  it  would  be  a  question  of  some  difficulty  to 
decide  whether  such  delivery  took  place  in  this  case*  The 
well-known  principle  by  which  the  intention  of  the  grantor  in 
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a  deed  to  make  an  act  which  falls  far  short  of  mannal  delivery, 
to  stand  for  delivery,  when  so  designed,  might  well  be  applied 
to  the  act  of  the  commissioner  in  transmitting  the  patent  by 
mail  to  the  local  office  for  the  purpose  of  delivery ;  while,  on 
the  other  hand,  it  is  argued  with  much  force  that  the  instru- 
ment never  actually  passed  from  the  land-office  or  the  control 
of  its  officers.  We  do  not  think  the  decision  of  this  point 
necessary  to  the  case  before  us. 

We  are  of  opinion  that  when,  upon  the  decision  of  the  proper 
office  that  the  citizen  has  become  entitled  to  a  patent  for  a  por- 
tion of  the  public  lands,  such  a  patent  made  out  in  that  office 
is  signed  by  the  President,  sealed  with  the  seal  of  the  General 
Land-Office,  countersigned  by  the  recorder  of  the  land-office, 
and  duly  recorded  in  the  record-book  kept  for  that  purpose,  it 
becomes  a  solemn  public  act  of  the  government  of  the  United 
States,  and  needs  no  further  delivery  or  other  authentication 
to  make  it  perfect  and  valid.  In  such  case  the  title  to  the 
land  conveyed  passes  by  matter  of  record  to  the  grantee,  and 
the  delivery  which  is  required  when  a  deed  is  made  by  a  pri- 
vate individual  is  not  necessary  to  give  effect  to  the  granting 
clause  of  the  instrument. 

The  authorities  on  this  subject  are  numerous  and  uniform. 
They  have  their  origin  in  the  decisions  of  the  English  courts 
upon  the  grants  of  the  crown  evidenced  by  instruments  called 
there,  as  here,  patents. 

Blackstone  describes  four  modes  of  alienation  or  transfer  of 
title  to  real  estate,  which  he  calls  common  assurance :  the  first 
of  which  is  by  matter  in  pais  or  deed ;  the  second  by  matter  of 
record,  or  an  assurance  transacted  only  in  the  king's  public 
courts  of  record ;  the  third  by  special  custom ;  and  the  fourth 
by  devise  in  a  last  will  or  testament. 

In  the  chapter  devoted  to  alienation  by  deed  he  enumemtes 
among  the  requisites  to  its  validity  the  act  of  delivery.  Book 
2,  c.  20.  But  in  chapter  21,  devoted  to  alienation  by  matter 
of  record,  nothing  is  said  about  delivery  as  necessary  to  pass 
the  title,  and  under  this  head  he  includes  the  king's  grants. 
These,  he  says,  are  all  made  matter  of  public  record,  and  are 
contained  in  charters  or  letters-patent.  He  then  recites  the 
processes  by  which  patents  are  prepared  and  perfected,  the 
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varioas  officers  through  whose  hands  they  pass,  and  the  mannei 
of  affixing  the  seal  to  them,  and  their  final  enrolment.  They 
are  then  perfect  grants,  and  no  mention  is  made  of  delivery 
as  a  prerequisite  to  their  validity.  After  this  they  can  only 
be  revoked  or  annulled  by  scire  facias  or  other  judicial  pro- 
ceeding. The  importance  attached  to  the  delivery  of  the 
deed  in  modem  conveyancing  arises  largely  from  the  fact  that 
the  deed  has  taken  the  place  of  the  ancient  livery  of  seisin 
in  feudal  times,  when,  in  order  to  give  effect  to  the  enfeoff- 
ment of  the  new  tenant,  the  act  of  delivering  possession  in 
a  public  and  notorious  manner  was  the  essential  evidence  of 
the  investiture  of  the  title  to  the  land.  This  became  gradu- 
ally diminished  in  importance  until  the  manual  delivery  of  a 
piece  of  the  turf,  and  many  other  symbolical  acts,  became 
sufficient.  When  all  this  passed  away,  and  the  creation  and 
transfer  of  estates  in  land  by  a  written  instrument,  called  the 
act  or  deed  of  the  party,  became  the  usual  mode,  the  instru- 
ment was  at  first  delivered  on  the  land  in  lieu  of  livery  of 
seisin.  Shepherd's  Touchstone,  64 ;  Co.  Litt.  266  b ;  Wash- 
burn, Real  Property,  book  3,  308.  Finally,  any  delivery  of 
the  deed,  or  any  act  which  the  party  intended  to  stand  for 
such  delivery,  became  effectual  to  pass  the  title.  Church  v. 
GHlman,  16  Wend.  (N.  Y.)  666 ;  Butler  v.  Baker,  3  Co.  26  b ; 
Warren  v.  Swelt,  81  N.  H.  882 ;  Hatch  v.  Hatch,  9  Mass.  307. 

But  in  regard  to  the  transfer  of  title  by  matter  of  record, 
whether  this  record  were  a  judgment  or  decree  in  a  court 
of  justice,  as  fines  and  recoveries,  or  the  record  made  in  the 
proper  office  (generally  in  the  Court  of  Chancery  by  the  Lord 
Chancellor)  of  the  king's  grant,  called  enrolment,  no  livery  of 
seisin  was  necessary,  nor  any  delivery  of  the  document  sealed 
with  the  king's  seal ;  for  when  this  seal  was  affixed  to  the 
instrument  and  the  enrolment  of  it  was  made,  no  higher  evi- 
dence could  be  had,  nor  was  any  other  evidence  necessary 
of  this  act  or  deed  of  the  king.  Hence,  Mr.  Cruise,  in  his 
Digest  of  the  EngUsh  Law  of  Real  Property,  says:  "The 
king's  letters-patent  need  no  delivery ;  nor  his  patents  under 
the  great  seal  of  the  Duchy  of  Lancaster ;  for  they  are  suffi- 
ciently authenticated  and  completed  by  the  annexing  of  the 
respective  seals  to  them."     Title  xxxiv.  sect.  1,  par.  3. 


Oct.  1880.]  United  States  v.  Schurz.  399 

In  Marhury  v.  Madiaon^  to  which  we  have  already  referred, 
the  court,  likening  the  commission  of  the  justice  of  the  peace, 
which  was  signed  and  sealed  by  the  President  and  left  in 
the  hands  of  the  Secretary  of  State,  to  a  patent  for  lands,  uses 
this  language :  ^^  By  the  act  passed  in  1796,  authorizing  the 
sale  of  lands  above  the  mouth  of  the  Kentucky  River  (vol.  iii. 
p.  229),  the  purchaser,  on  paying  his  purchase-money,  becomes 
completely  entitled  to  the  property  purchased,  and  on  produc- 
ing to  the  Secretary  of  State  the  receipt  of  the  Treasurer,  upon 
a  certificate  required  by  the  law,  the  President  of  the  United 
States  is  authorized  to  grant  him  a  patent.  It  is  further 
enacted  that  all  patents  shall  be  countersigned  by  the  Secre- 
tary of  State  and  recorded  in  his  office.  If  the  Secretai-y  of 
State  %houLd  choose  to  withhold  this  patent^  or  the  patent  being 
lost  should  refuse  a  copy  of  it,  can  it  be  imagined  thjat  the 
law  furnishes  to  the  injured  party  no  remedy  ?  It  is  not  be- 
lieved that  any  person  whatever  wovld  attempt  to  maintain  such 
a  proposition,^^ 

In  another  part  of  the  opinion  it  is  said :  ^^  In  all  cases  of 
letters-patent,  certain  solemnities  are  required  by  law,  which 
solemnities  are  the  evidences  of  the  validity  of  the  instrument. 
A  formal  delivery  to  the  person  is  not  among  them.  In  cases 
of  commissions,  the  sign-manual  of  the  President  and  the  seal 
of  the  United  States  are  those  solemnities.'' 

The  same  principle  is  found  in  the  opinion  of  the  court,  de 
livered  by  Mr.  Justice  Story,  in  Q-reen  v.  Liter^  8  Cranch,  229. 

Many  decisions  of  State  courts  of  the  highest  character  to 
the  same  effect  are  cited  in  the  brief  of  counsel  for  the  relatoi 
in  this  case,  among  which  may  be  mentioned  Ex  parte  Kuht- 
man,  3  Rich.  (S.  C.)  Ch.  257  ;  Donner  v.  Palmer,  81  Cal.  600. 
The  subject  is  very  fully  and  ably  discussed  by  Mr.  Justice 
Field  in  the  case  of  Leroy  v.  Jamison,  3  Sawyer,  869. 

It  is  also  said  that  there  was  no  acceptance  of  this  patent  by 
the  grantee,  and  for  that  reason  it  is  inefEectual  to  convey  title. 
It  is  not  necessary  to  enter  into  much  discussion  on  this  sub- 
ject, because  the  acceptance  of  a  deed  may  be  presumed  under 
circumstances  far  short  of  what  was  admitted  to  exist  in  this 
case. 

The  doctrine  on  this  point  is  well  stated  by  Attorney-Genera] 
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Crittenden,  in  the  case  of  Pierre  Mutelle,  in  1841,  as  fouud 
in  8  Op.  Att.-Gen.  654,  which  was  a  case  like  the  present,  in 
regard  to  the  duty  of  the  Secretary  to  deliver  the  patent  then 
lying  in  the  oflSce. 

^^  My  opinion,"  said  he,  ^^  is  that  the  title  to  the  land  didpa*$ 
to  Pierre  Mutelle  at  the  date  of  the  patent  to  Aim,  though  thai 
patent  still  remains  in  the  land-office  without  any  oMual  tradi- 
tion of  it  to  any  one.  The  patent  was  issued  by  authority 
and  direction  of  law,  and  upon  general  principles,  where  the 
patentee  does  not  expressly  dinsent^  his  assent  and  acceptance 
are  to  be  presumed  from  the  beneficial  nature  of  the  grant. 
But  it  is  hardly  necessar}*^  to  resort  to  such  presumptions, 
because,  in  this  and  in  all  such  cases,  the  acts  required  to  be 
done  by  the  claimant,  and  actually  done  by  him  in  the  prepii- 
ration  of  his  claim  for  patenting,  are  equivalent  to  a  positive 
demand  of  the  patent  and  amount  to  an  acceptance  of  it.  The 
patent,  in  the  meaning  of  the  act  referred  to,  is  granted  to 
the  patentee  from  its  dafe^  though  he  may  never  acttudly  see 
or  receive  it^  and  is  valid  and  effectual  to  pass  the  title  to  the . 
land. 

^*'  All  legal  muniments  of  title  belong  to  him  who  owns  the 
land,  .  .  .  but  as  the  patent  is  a  recorded  evidence  of  title, 
always  accessible,  no  material  prejudice  can  result  to  the  true 
owner  from  a  stranger  getting  possession  of  it/' 

The  long  pursuit  of  this  claim  by  M cBride,  his  repeated  de- 
mand for  the  patent  after  it  had  been  perfected,  and  his  per- 
sistent effort  to  obtain  possession  of  it,  are  ample  proof  of  his 
acceptance  of  the  grant  of  which  it  is  the  evidence. 

It  is  argued  with  much  plausibility  that  the  relator  was  not 
entitled  to  the  land  by  the  laws  of  the  United  States,  becaase 
it  was  not  subject  to  homestead  entry,  and  that  the  patent  is, 
therefore,  void,  and  the  law  will  not  require  the  Secretary  to 
do  a  vain  thing  by  delivering  it,  which  may  at  the  same  time 
embarrass  the  rights  of  others  in  regard  to  the  same  land. 

We  are  not  prepared  to  say  that  if  the  patent  is  absolutely 
void,  so  that  no  right  could  possibly  accrue  to  the  plaintiff 
under  it,  the  suggestion  would  not  be  a  sound  one. 

But  the  distinction  between  a  void  and  a  voidable  instrument, 
though  sometimes  a  very  nice  one,  is  still  a  well-reoognized  dis- 
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tinction  on  which  valuable  rights  often  depeod.  And  the  case 
before  us  is  one  to  which  we  think  it  is  clearly  applicable.  To 
the  officers  of  the  Land  Department,  among  whom  we  include 
the  Secretary  of  the  Interior,  is  confided,  as  we  have  already 
said,  the  administration  of  the  laws  concerning  the  sale  of  the 
public  domain.  The  land  in  the  present  case  had  been  sur- 
veyed, and,  under  their  control,  the  land  in  that  District  gen- 
erally had  been  opened  to  pre-emption,  homestead  entry,  and 
sale.  The  question  whether  any  particular  tract,  belonging  to 
the  government,  was  open  to  sale,  pre-emption,  or  homestead 
right,  is  in  every  instance  a  question  of  law  as  applied  to  the 
facts  for  the  determination  of  those  officers.  Their  decision 
of  such  question  and  of  confficting  claims  to  the  same  land  by 
different  parties  is  judicial  in  its  character. 

It  in  clear  that  the  right  and  the  duty  of  deciding  all  such 
questions  belong  to  those  officers,  and  the  statutes  have  pro- 
vided for  original  and  appellate  hearings  in  that  department 
before  the  successive  officers  of  higher  grade  up  to  the  Secre- 
tary. They  have,  therefore,  jurisdiction  of  such  cases,  and 
provision  is  made  for  the  correction  of  errors  in  the  exercise 
of  that  jurisdiction.  When  their  decision  of  such  a  question 
is  finally  made  and  recorded  in  the  shape  of  the  patent,  how 
can  it  be  said  that  the  instrument  is  absolutely  void  for  such 
errors  as  these  ?  If  a  patent  should  issue  for  land  in  the 
State  of  Massachusetts,  where  the  government  never  had  any, 
it  would  be  absolutely  void.  If  it  should  issue  for  land  once 
owned  by  the  government,  but  long  before  sold  and  conveyed 
by  patent  to  another  who  held  possession,  it  might  be  held 
void  in  a  court  of  law  on  the  production  of  the  senior  patent. 
But  such  is  not  the  case  before  us.  Here  the  question  is 
whether  this  land  had  been  withdrawn  from  the  control  of  the 
Tjand  Department  by  certain  acts  of  other  persons,  which  in- 
clude it  within  the  limits  of  an  incorporated  town.  The  whole 
question  is  one  of  disputed  law  and  disputed  facts.  It  was  a 
question  for  the  land-officers  to  consider  and  decide  before 
they  determined  to  issue  McBride's  patent.  It  was  within 
their  jurisdiction  to  do  so.  If  they  decided  erroneously,  the 
patent  may  be  voidable,  but  not  absolutely  void. 

The  mode  of  avoiding  it,  if  voidable,  is  not  by  arbitraril}^ 
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withholding  ii,  but  by  judicial  proceedings  to  set  it  aside,  oi 
correct  it  if  only  partly  wrong.  It  was  within  the  province 
of  those  officers  to  sell  the  land,  and  to  decide  to  whom  anil 
for  what  price  it  should  be  sold ;  and  when,  in  accordance 
with  their  decision,  it  was  sold,  the  money  paid  for  it,  and 
the  grant  carried  into  effect  by  a  duly  executed  patent,  that 
instrument  carried  with  it  the  title  of  the  United  States  to  tbf- 
land. 

From  the  veiy  nature  of  the  functions  performed  by  these 
officers,  and  from  the  fact  that  a  transfer  of  the  title  from  the 
United  States  to  another  owner  follows  their  favorable  action, 
it  must  result  that  at  some  stage  or  other  of  the  proceedings 
their  authority  in  the  matter  ceases. 

It  is  equally  clear  that  this  period  is,  at  the  latest,  precisely 
when  the  last  act  in  the  series  essential  to  the  transfer  of  title 
has  been  performed.  Whenever  this  takes  place,  the  land  has 
ceased  to  be  the  land  of  the  government ;  or,  to  speak  in  tech- 
nical language,  the  legal  title  has  passed  frojn  the  govemment» 
and  the  power  of  these  officers  to  deal  with  it  has  also  passed 
away.  The  fact  that  the  evidence  of  this  transfer  of  title  re- 
mains in  the  possession  of  the  land-officers  cannot  restore  the 
title  to  the  United  States  or  defeat  that  of  the  grantee,  any 
more  than  the  burning  up  of  a  man's  title-deeds  destroys  his 
title. 

What  is  this  final  act  which  closes  the  transaction  ? 

In  Marhury  v.  Madison  {supra)^  this  court  was  of  opinion 
that  when  the  commission  of  an  officer  was  signed  by  the 
President  and  the  seal  of  the  United  States  affixed  to  it,  the 
commission  was  complete,  and  the  officer  entitled  to  its  pos- 
session could  enforce  its  delivery  by  the  writ  of  mandamus. 
In  regard  to  patents  for  land,  it  may  be  somewhat  different, 
and  it  is  not  necessary  in  this  case  to  go  quite  so  far. 

But  we  may  well  consider  that  in  all  nations,  as  far  as  we 
know,  where  grants  of  the  property  of  the  government  or  of  the 
crown  are  made  by  written  instruments,  provision  is  made  for 
a  record  of  these  instruments  in  some  public  government  office. 
Our  experience  in  regard  to  Mexican,  Spanish,  and  French 
grants  of  parts  of  the  public  domain  purchased  by  us  from 
those  governments  teaches  us  that  such  is  the  uniform  Ian 


Oct  1880.]  United  States  v.  Schur£  408 

of  those  countries.  We  have  already  shown  that  under  the 
English  law  all  letters-patent  are  enrolled,  and  that  this  is  the 
last  act  in  the  process  of  issuing  a  patent  which  is  essential  to 
its  validity. 

We  are  safe  in  saying  that  every  State  of  the  Union  has 
similar  provisions  in  reference  to  its  grants  of  land,  and  it  has 
been  the  effort  of  most  of  them  to  compel  public  record  of  all 
conveyances  of  land  by  individuals  or  corporations. 

The  acts  of  Congress  provide  for  the  record  of  all  patents 
for  land  in  an  office,  and  in  books  kept  for  that  purpose.  An 
officer,  called  the  Recorder,  is  appointed  to  make  and  to  keep 
these  records.  He  is  required  to  record  every  patent  before  it 
is  issued,  and  to  countersign  the  instrument  to  be  delivered  to 
the  grantee.  This,  then,  is  the  final  record  of  the  transaction, 
—  the  legally  prescribed  act  which  completes  what  Blackstone 
calls  *'  title  by  record ; "  and  when  this  is  done,  the  grantee  is 
invested  with  that  title. 

We  do  not  say  that  there  may  not  be  rare  cases  where  all 
this  has  been  done,  and  yet  the  officer  in  possession  of  the 
patent  be  not  compellable  to  deliver  it  to  the  grantee.  If,  for 
instance,  the  secretary  whom  the  President  is  authorized  by 
law  to  appoint  to  sign  his  name  to  the  patent  should  do  so 
when  he  has  been  forbidden  by  the  President,  or  if,  by  some 
mere  clerical  mistake,  the  intention  of  the  officer  performing 
an  essential  paii;  in  the  execution  of  the  patent  has  been  frus- 
trated. It  is  not  necessary  to  decide  on  all  the  hypothetical 
cases  that  could  be  imagined. 

But  we  are  of  opinion  that  when  all  that  we  have  mentioned 
has  been  consciously  and  purposely  done  by  each  officer  engaged 
in  it,  and  where  these  officers  have  been  acting  in  a  matter 
within  the  scope  of  their  duties,  the  legal  title  to  the  land 
passes  to  the  grantee,  and  with  it  the  right  to  the  possession  of 
the  patent. 

No  further  authority  to  consider  the  patentee's  case  remains 
XL  the  land^office.  No  right  to  consider  whether  he  >ught  in 
equity,  or  on  new  information,  to  have  the  title  or  receive  the 
patent.  There  remains  the  duty,  simply  ministerial,  to  deliver 
the  patent  to  the  owner,  —  a  duty  which,  within  all  the  defini- 
tions, can  be  enforced  by  the  writ  of  mandamtcs. 
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It  is  not  always  that  the  ill  eousequeuces  of  a  principle  should 
control  a  court  in  deciding  what  the  established  law  on  a  par- 
ticular subject  is,  and  in  the  delicate  matter  of  controlling  the 
action  of  a  high  officer  of  the  executive  branch  of  the  govern- 
ment, it  would  certainly  not  alone  be  sufficient  to  justify  judi- 
cial interposition.  But  it  may  tend  to  reconcile  us  to  such 
action  as  we  feel  forced  to  take,  under  settled  doctrines  of  the 
courts,  to  see  that  any  other  course  would  lead  to  irremediable 
injustice. 

If  the  relator  in  this  case  cannot  obtain  his  patent,  he  is 
wholly  without  remedy.  He  cannot  sue  the  United  States,  in 
whom  is  the  title  in  the  absence  of  the  patent ;  for  the  United 
States  can  be  sued  in  no  other  court  than  the  Court  of  Claims, 
and  we  have  decided  that  that  court  has  no  jurisdiction  in 
such  a  case.  Banner  v.  United  States^  9  Wall.  156.  There 
is  no  one  else  to  sue,  for  the  title  is  either  in  the  relator  or 
the  United  States.  It  may  be  many  years  before  the  city  of 
Grantsville,  the  party  now  claiming  against  him,  will  get  a 
patent,  and  it  may  never  do  so. 

The  relator  is,  therefore,  utterly  without  remedy,  if  the  land 
be  rightfully  his,  until  he  can  obtain  possession  of  this  evidence 
of  his  title. 

On  the  other  hand,  when  he  obtains  this  possession,  if  there 
be  any  equitable  reason  why,  as  against  the  government,  he 
should  not  have  it,  —  if  it  has  been  issued  without  authority  of 
aw,  or  by  mistake  of  facts,  or  by  fraud  of  the  grantee, — the 
United  States  can,  by  a  bill  in  chancery,  have  a  decree  annul- 
ling the  patent,  or  possibly  a  writ  of  seire  fadds.  If  another 
party  (as  the  city  of  Grantsville)  is,  for  any  of  the  reasons 
cognizable  in  a  court  of  equity,  entitled,  as  against  the  relator, 
to  have  the  title  which  the  patent  conveys  to  him,  a  court 
of  chancery  can  give  similar  relief  to  the  city  as  soon  as  the 
patent  comes  into  his  possession,  or  perhaps  before.  So  that  it 
is  plain  that  by  non-action  of  the  Land  Department  the  legal 
rights  of  the  parties  may  remain  indefinitely  undecided,  and 
those  of  the  relator  seriously  embarrassed  or  totally  defeated, 
while  the  delivery  of  the  patent,  under  the  writ  of  mandamus^ 
opens  to  all  the  parties  the  portals  of  the  courts  where  their 
rights  can  be  judicially  determined. 
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We  are  of  opinion  that  the  relator  in  the  case,  as  presented 
to  us,  is  entitled  to  the  possession  of  the  patent  which  he  de- 
manded, and  that  the  writ  of  mandamus  by  the  Supreme  Court  of 
th^  District  of  Columbia  is  the  appropriate  remedy  to  enforce 
that  right.  The  judgment  of  that  court  will  be  reversed,  and 
the  ease  remanded  with  instructions  to  issue  the  writ ;  and  it  is 

So  ordered 

Mb.  Chief  Justice  Waits,  with  whom  concurred  Mr. 
JUSTIOB  SWAYNB,  dissenting. 

I  am  unable  to  agree  to  this  judgment*  There  are  very  few, 
if  any,  of  the  general  principles  of  law  so  well  stated  in  the 
opinion  of  the  court,  to  which  I  do  not  give  my  assent.  My 
objection  is  to  the  application  which  is  made  of  them  to  the 
facts  of  this  case. 

In  the  stipulation  of  the  parties,  it  is  **  conceded  that  tJu 
case  relating  to  said  premises,  set  out  in  the  answer  of  the  re- 
spondent, had  been  appealed  from  the  decision  of  the  Com- 
missioner of  the  General  Land-Office  to  the  Secretary  of  the 
Interior,  and  was  pending  before  the  said  Secretary  at  the  time 
the  demand  for  the  patent  was  made  on  him,  as  set  forth  in 
the  original  petition  of  relator,  and  for  some  days  thereafter, 
and  that  at  the  time  of  such  demand,  and  for  some  days  there- 
after, the  said  patent  was,  with  the  papers  in  said  case,  as  an 
exhibit  in  said  case,  in  the  office  of  the  Secretary  of  the  Inte- 
rior, and  was  not  in  the  General  Land-Office.'^  This  is,  as  I 
think,  an  admission  that  the  case  set  out  in  the  answer  was 
pending,  and  permits  us  to  look  into  the  answer  and  ascertain 
what  that  case  was.  The  facts  on  which  the  case  rests  may 
not  be  admitted,  but  the  existence  of  the  case  as  set  out  is. 

Looking,  then,  to  the  answer,  we  find  that  case  to  have  been 
as  follows :  On  the  24th  of  February,  1877,  the  corporate  au- 
thorities of  the  city  of  Grantsyille  made  an  application  for  the 
cancellation  of  the  entry  of  McBride  on  the  lands  in  contro- 
versy. This  application  was  forwarded  to  the  Commissioner 
of  the  General  Land-Office  for  final  adjudication  and  decision 
under  the  law  and  the  established  rules  and  practice  of  the 
department,  and  it  came  to  a  final  decision  by  the  Commis- 
sioner of  the  General  Land-Office  Feb.  7, 1879.     On  the  8tb 
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of  April,  1879,  McBride  appealed  to  the  Secretary  of  the  Inte- 
rior. In  his  appeal  he  claimed,  let,  that  the  decision  of  the 
commissioner  was  contrary  to  the  preponderance  of  the  eyi- 
dence  as  shown  in  the  record  of  the  case,  and,  2d,  that  the 
decision  is  conti*ary  to  the  law  of  the  case. 

In  the  original  petition  for  this  fnandamw  it  is  stated  that 
the  patent  was  dated  Sept.  26, 1877.  It  thus  appears  distinctly 
that  when  the  patent  was  signed,  sealed,  and  recorded  there 
was  a  contest  authorized  by  law  pending  in  the  department 
between  McBride  and  the  corporate  authorities  of  Grantsville 
as  to  who  had  the  better  right,  under  the  laws  of  Congress, 
to  the  land.  It  is  not  pretended  that  any  formal  decision  was 
made  by  any  of  the  department  officers  charged  with  that  duty 
that  the  patent  should  issue.  Under  these  circumstances  it 
may  fairly  be  inferred,  irrespective  of  the  positive  averments 
to  that  effect  in  the  answer,  that  the  patent  was  improvideatly 
issued  through  the  neglect  of  some  of  the  clerks  having  charge 
of  the  business  details  of  the  office.  In  my  opinion,  it  was  the 
imperative  duty  of  the  Commissioner  of  the  Land-Office,  when 
these  facts  were  brought  to  his  attention,  to  direct  that  the 
delivery  of  the  patent  be  withheld. 

I  agree  that,  when  the  right  to  a  patent  has  become  com- 
plete, the  execution  and  delivery  of  the  patent  itself  are  the 
mere  ministerial  acts  of  the  officers  charged  with  that  duty ; 
and  I  further  agree  that  when  the  right  to  a  patent  has  been 
determined,  and  the  patent  has  actually  been  signed,  sealed, 
countersigned,  and  recorded,  no  actual  delivery  is  necessary  to 
pass  the  title.  When  the  last  formalities  of  the  law  prescribed 
for  the  due  execution  of  a  patent  have  been  complied  with,  the 
grant  is  complete,  if  it  has  before  that  time  been  determined 
in  some  appropriate  way  that  the  right  to  the  patent  exists. 
Ordinarily,  the  due  execution  of  the  patent  will  be  evidence  of 
such  a  determination.  But  certainly,  as  between  the  United 
States  and  the  patentee,  such  evidence  will  not  be  conclusive. 
Different  questions  may  arise  if  the  rights  of  third  persons 
intervene;  but,  as  between  the  original  parties,  until  the  patent 
ought  to  issue,  it  may,  in  my  opinion,  be  recalled  at  any  time 
before  it  gets  out  of  the  actual  possession  of  the  United  States. 
In  reality,  it  can  convey  only  what  the  officers  of  the  United 
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States  Iiave  the  lawful  right  to  graut;  and,  if  it  can  convey 
notliiiig,  the  Secretary  of  the  Interior  ought  not  to  be  required 
by  mandamus  to  do  a  vain  thing. 

The  contest  here  was  as  to  the  right  of  McBride  to  his 
homestead  entry.  Confessedly,  the  land  is  within  the  incor- 
porated city  of  Grantsville,  and  his  entiy  was  not  made  at  the 
land-oflBce  until  after  the  town  was  incorporated,  although  he 
settled  or  the  land  long  before.  It  was  a  question,  therefore, 
whether,  under  the  circumstances,  he  had  the  right  to  his 
entry.  That  question  was  pending  before  the  department  in 
the  ordinary  course  of  proceedings  when  the  patent  was  exe- 
cuted. It  involved  the  investigation  of  facts.  This  is  appar- 
ent, botli  from  the  case,  as  set  forth  in  the  petition,  and  the 
appeal  papers  which  McBride  himself  filed.  That  the  facts 
were  disputed,  too,  is  apparent  from  the  statement  in  the  ap* 
peal  that  the  decision  of  the  commissioner  was  contrary  to  the 
preponderance  of  the  evidence.  The  patent  ought  not  to  have 
been  executed  if  the  entry  was  unlawful.  Whether  it  was 
lawful  or  not  was,  at  the  time,  the  question  at  issue  between 
McBride  and  the  authorities  of  Grantsville  in  the  contest  then 
pending  in  the  department.  The  law  makes  provision  for 
such  contests ;  and  we  have  over  and  over  again  held  that,  in 
the  absence  of  fraud,  the  decision  of  the  officers  on  the  facts 
is  final.  Johnson  v.  Towslet/^  13  Wall.  72.  As  the  right  of 
M^^Bride  to  a  patent  depended  on  the  result  of  that  contest, 
will  the  execution  of  the  patent  have  the  effect  of  a  judgment 
on  the  facts  before  the  hearing  is  concluded? 

I  will  not  pursue  the  subject  further.  Enough  has  already 
been  said  to  show  the  grounds  of  my  dissent.  In  my  opinion, 
to  direct  the  Secretary  to  deliver  the  patent  is  to  give  McBride 
execution  in  his  pending  suit  before  judgment  rendered,  and 
may  lead  to  inextricable  confusion. 

KoTB.  —  A  motion  was  subsequently  made  to  modify  the  order  that  each 
party  should  pay  his  own  costs,  and  to  render  Judgment  against  the  defendant 
ior  costs. 

Mr.  Justice  Miller  delivered  the  opinion  of  the  court. 

Our  first  impression  was  that  as  the  defendant  was  sued  in  regard  to  the 
manner  in  which  he  had  discharged  certain  o£Bcial  duties  as  Secretary  of  the 
Interior,  in  which  no  iiifentional  wrong  was  charged  or  proven  against  him,  it 
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irould  be  unjast  to  make  him  pay  the  costs  of  the  proceeding  out  of  liis  )wd 
pocket. 

But  a  careful  examination  of  the  authorities  leaves  us  no  option  but  to  follow 
the  rule  that  the  preyailmg  party  shall  recoyer  of  the  unsuccessful  one  the  legtl 
costs  which  he  has  expended  in  obtaining  his  rights. 

In  Kmdall  r.  United  StaUt  (12  Pet  624),  the  leading  case  establishing  the 
right  of  a  citizen  to  the  use  of  the  writ  of  mandamm  to  compel  a  public  officer  to 
perform  a  duty  merely  ministerial,  the  relator  recoyered  his  costs.  The  duty  in 
that,  as  in  the  present  case,  was  one  enjoined  upon  a  cabinet  officer,  which  be 
refused  to  perform.  It  is  obvious  that  he  thought  he  was  right  in  refusing  to 
do  the  act  demanded  of  him,  yet  this  court,  as  shown  by  the  report  of  the  cate, 
rendered  Judgment  for  costs  against  him. 

In  United  StaU$  v.  Boxttwdl  (17  Wall.  604),  which  was  the  case  of  a  writ  of 
mandamw  against  the  defendant  as  Secretary  of  the  Treasury,  and  which  the 
court  held  to  be  abated  by  his  retirement  from  office,  it  was  said :  "  It  is  the 
personal  default  of  the  defendant  that  warrants  the  impetration  of  the  writ,  tnd 
if  a  peremptory  writ  of  mandamus  be  awarded,  the  costs  must  fall  upon  the 
defendant."  And  it  is  argued  that  as  it  would  be  unjust  to  make  the  suoceisor 
in  office  of  the  delinquent  secretary  pay  the  cost  of  defending  the  action  of  bii 
predecessor,  the  writ  must  of  necessity  abate. 

We  canuot,  in  the  face  of  these  cases,  refuse  the  order  for  costs,  howerer 
much  we  might  wish  it  were  otherwise.  There  may  be  a  contingent  or  other 
fund  of  the  department  out  of  which  they  can  be  paid.  If  there  is  none,  Con- 
gress may  provide  for  it  or  enact  generally  that  when  the  officers  of  the  gorern- 
ment  are  sued  with  reference  to  the  manner  in  which  they  have  performed  or 
failed  to  perform  their  official  duties,  they,  as  in  revenue  seizures  and  similar 
cases,  shall  be  relieved  from  the  expense  of  the  suit  if  they  have  acted  with  good 
motives  and  upon  reasonable  grounds. 

The  relator  must  have  Judgment  for  his  costs. 


Manufaoturing  Company  v.  Ladd. 

1.  Where  a  bill  was  filed  charging  an  infringement  of  reissued  letten-pstent 

No.  6164,  dated  Nov.  19,  1872,  which  was  denied  by  the  answer,  the  court, 
in  view  of  the  state  of  the  art  at  the  date  of  the  invention  for  which  the 
original  letters  were  granted  to  Asa  M.  Swain,  May  11, 1800,  for  improTe* 
ments  in  water-wheels,  construed  the  claims  of  the  reissued  letters  in  ac- 
cordance with  the  distinct  limitation  of  that  invention  in  the  original  letters 
to  a  wheel  of  specific  construction  and  form  with  its  associated  apparatn^, 
and  finding  that  there  was  no  infringement  of  the  claims  thus  construed 
dismissed  the  bill.  Held,  that  such  a  construction  gave  the  oompUinant  no 
Just  ground  of  exception. 

2.  The  evidence  examined,  and  the  result  of  a  comparison  of  the  reissued  letters 

with  the  original  letters,  including  the  drawings  and  model  submitted  with 
the  application  for  them,  stated. 
S  A  reissue  can  only  be  granted  for  the  same  invention  which  was  origiosU; 
patented. 
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Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
District  of  Massachusetts. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  John  S,  Abbott  and  Mr.  Henry  W'  Boardman  for  the 
appellant. 

Mr.  Charles  JE.  Mitchell  for  the  appellee. 

Mb.  Justice  Bbadley  delivered  the  opinion  of  the  court 
The  Swain  Turbine  and  Manufacturing  Company  filed  a 
bill  against  James  E.  Ladd,  alleging  that  the  latter  had  in- 
fringed certain  letters-patent  owned  by  the  company,  which 
had  been  granted  to  Asa  M.  Swain  on  the  15th  of  May,  1860, 
for  a  new  and  improved  water-wheel,  and  which  had  been  sur- 
rendered and  reissued  on  the  19th  of  November,  1872,  num- 
bered 5164.  The  bill  sought  an  account  of  profits,  damages 
for  the  infringement,  and  a  perpetual  injunction  against  fur- 
ther use  of  the  alleged  invention.  The  defendant  filed  an 
answer  denying  infringement,  and  assailing  the  patent  of  the 
complainant  on  various  grounds,  such  as  prior  discovery  and 
invention  by  other  persons,  illegality  of  the  new  issue,  &c. 
Proofs  having  been  taken  and  the  cause  heard,  the  Circuit  Court 
dismissed  the  bill,  on  the  ground  that,  according  to  the  true 
construction  of  the  patent  sued  on,  the  defendant  did  not  in- 
fringe.    The  company  thereupon  appealed. 

It  was  conceded  that  if  the  reissued  patent  should  be  con- 
strued literally,  without  restraining  the  generality  of  its  claims 
by  a  reference  to  the  original  patent,  the  wheels  made  by  the 
defendant  would  be  an  infringement ;  but  the  court,  in  view  of 
the  state  of  the  art  at  the  date  of  Swain's  invention,  and  of 
the  distinct  limitation  of  that  invention  in  the  original  patent 
to  a  wheel  of  specific  construction  and  form,  considered  itself 
bound  to  construe  the  claims  of  the  reissued  patent  in  accord- 
ance with  such  limitation,  in  order  to  avoid  the  conclusion 
that  it  was  for  another  and  different  invention  from  that  orig- 
inally patented.  From  a  careful  examination  of  the  evidence 
in  the  case  we  are  satisfied  that  this  was  the  most  favora- 
ble view  that  could  have  been  taken  for  the  complainant.  A 
comparison  of  the  oiiginal  letters-patent,  including  the  draw* 
tngs  and  model,  with  the  reissued  patent,  makes  it  very  evi- 
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dent  that  the  latter  is  the  i*esult  of  an  effort  to  enlarge  the 
scope  of  the  patent  so  as  to  include  and  embrace  within  it  mat- 
ters and  things  that  were  not  embrac-ed  in  the  original  inyen- 
tion.  The  original  specification,  drawings,  and  model  all  agree 
in  describing  a  specific  wheel  and  associated  apparatus  as  the 
subject  of  the  invention  secured  by  the  letters-patent.  They 
distinctly  describe  a  wheel  with  its  floats,  each  made  of  a  single 
piece  of  metal,  having  their  face  sides,  where  the  water  strikes, 
of  a  paraboloidal  form,  with  their  bottoms  formed  by  reyolving 
the  curves  on  their  axes,  and  arranged  in  a  particular  direction 
to  receive  the  water  from  the  guides ;  and  having  the  rim  of 
the  wheel  covering  the  floats  so  curved  as  to  force  the  water 
down  rapidly  in  the  lower  curved  parts  or  bottoms  of  the  floats; 
the  water  being  turned  down  between  the  curb  and  wheel  and 
lower  curb :  they  describe  an  annular  chamber  situated  above 
and  outside  of  the  wheel,  with  slots  in  its  bottom  to  receive 
and  steady  the  guides  when  raised  with  the  gate,  and  which  is 
filled  with  water,  forming  a  sort  of  stuffing-box :  they  describe 
a  cylindrical  gate,  below  the  annular  chamber  surrounding  the 
curb  below  the  wheel,  provided  at  the  top  with  a  flange  to 
which  the  guides  are  attached,  and  which  is  opened  by  being 
lowered  to  let  the  water  into  the  wheel  through  the  guides,  and 
is  shut  by  being  raised  up  to  the  bottom  of  the  annular  cham- 
ber :  lastly,  they  describe  a  particular  contrivance  for  adjusting 
the  wheel  on  its  step,  which  is  of  no  consequence  in  the  dis- 
posal of  the  present  case.  Substantially,  this  is  the  entire  de- 
scription :  the  wheel,  formed  and  made  as  stated ;  the  annular 
chamber ;  the  cylindrical  gate,  with  the  guides  attached  to  ita 
flange ;  and  the  contrivance  for  adjusting  the  wheel  on  the  step. 
There  is  also  a  description  of  the  enclosing  case  and  curbs,  and 
the  machinery  for  raising  and  lowering  the  gate  and  the  wheel; 
but  these  parts  have  nothing  to  do  with  the  controversy. 

The  claim  of  the  patent  was  threefold:  first,  for  the  annular 
chamber,  with  slots  in  the  bottom  to  receive  the  guides ;  sec- 
ondly, the  combined  arrangement  of  the  guides,  the  cylindrical 
gate,  and  the  annular  chamber,  as  unitedly  related  to  the 
wheel ;  thirdly,  the  step  arrangement.  Here  we  have  a  clear 
and  distinct  specification  of  an  invention,  and  of  the  particu- 
lar machinery  which  is  its  subject-matter.     The  wheel  is  not 
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claimed,  either  as  to  its  £arin  or  fashion,  or  mode  of  operation ; 
nothing  is  claimed  but  the  annular  chamber,  the  peculiar  gate 
and  guide  arrangement,  and  the  step  adjustment,  —  none  of 
which  things  are  in  controversy  in  this  suit. 

But  a  change  comes  over  the  scene :  the  patent  becomes  the 
property  of  a  corporation  that  manufactures  wheels;  a  mo- 
nopoly of  the  business  is  very  desirable ;  other  manufacturers 
make  turbine  wheels  approaching  somewhat  in  appearance  to 
that  described  in  Swain's  patent.  The  usual  remedy  in  such 
cases  is  resorted  to.  A  reissue  of  the  patent  is  sought,  with 
expanded  claims,  sufficiently  general  and  comprehensive  to 
embrace  a  wide  monopoly  of  structure,  and  to  shut  up  com- 
peting establishments.  In  this  way  the  patent  laws  have  been 
made  the  instruments  of  great  injustice  and  oppression.  The 
real  object  and  design  of  a  reissue  of  a  patent  have  been 
abused  and  subverted.  The  intent  of  the  law  was  to  allow  a 
correction  to  be  made  ^^  whenever  a  patent  is  inoperative,  or 
invalid,  by  reason  of  a  defective  or  insufficient  description  or 
specification,  or  by  reason  of  the  patentee's  claiming  in  his 
specification  as  his  own  invention  more  than  he  has  a  right  to 
claim  as  new ;  and  when  the  error  has  arisen  by  inadvertency, 
accident,  or  mistake,  and  without  any  fraudulent  or  deceptive 
intention."  These  are  the  words  of  the  law  granting  the  right. 
It  was  never  intended  to  allow  a  patent  to  be  enlarged ;  but  to 
allow  the  correction  of  mistakes  inadvertently  committed,  and 
the  restriction  of  claims  which  had  been  improperly  made,  or 
which  had  been  made  too  broad, — just  the  contrary  of  that 
which  has  come  to  be  the  practice.  In  a  clear  case  of  mis- 
take—  not  error  in  judgment  —  the  patent  may  undoubtedly 
be  enlarged ;  but  that  should  be  the  exception,  not  the  rule ; 
whereas  the  enlargement  of  claims  has  become  the  rule,  and 
their  contraction  the  exception. 

These  remarks  are  well  illustrated  in  the  case  before  us 
We  have  shown  what  was  the  original  invention  described  and 
claimed.  After  the  lapse  of  twelve  years  and  a  half  the 
patentee  (or  rather  his  corporation  assignee)  discovers  that 
through  inadvertence  and  mistake  his  specification  is  wrong, 
and  needs  con*ection  ;  and  a  reissue  is  obtained,  with  eleven 
different  claims.     These  claims  are  quite  different  from  those 
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of  the  ori(^ai  patent,  and  are  intended  to  give  to  the  present 
proprietors  a  large  and  valuable  monopoly.  Here  are  some  of 
the  claims :  — 

1.  A  water-wheel,  the  floats  of  which  have  a  discharge-line 
extending  from  the  crown  at  their  inner  edge  to  the  lower 
outer  edge  of  the  wheel. 

2.  The  combination  in  a  water-wheel  of  a  crown,  band,  and 
floats,  having  their  discharge-line  extending  from  the  crown  at 
their  inner  edge  to  their  lower  outer  edge. 

8.  The  combination  in  a  water-wheel  of  a  crown  and  floats, 
having  their  discharge-line  extending  from  the  crown  at  their 
inner  edge  to  the  lower  outer  edge. 

5.  A  water-wheel  having  an  effective  inward  flow  and  dis- 
charge of  part  of  the  water,  and  an  effective  downward  &o\\ 
and  discharge  of  part  of  the  water  simultaneously  in  one  wheel, 
whereby  the  effective  area  of  discharge  is  increased  without 
increasing  the  diameter  of  the  wheel. 

Here  is  a  sweeping  generalization,  which,  taken  literally^ 
would  give  to  the  patentee  a  monopoly  of  all  water-wheels 
having  simultaneously  an  effective  inward  and  downward  flow 
and  discharge,  whatever  might  be  the  shape  of  the  floats,  or  of 
the  crown.  This  was  certainly  not  the  invention  described  or 
suggested  in  the  original  patent.  The  invention  of  a  wheel  was 
not  claimed  at  all :  a  wheel  was  described  ;  but  it  was  a  wheel 
made  after  a  particular  pattern  or  form,  and  adjusted  to  a  par- 
ticular apparatus  for  the  reception  and  discharge  of  the  water. 
Its  buckets  were  described  as  paraboloidal ;  its  rim  over  the 
buckets  curved  downward  and  inward  so  as  to  force  the  water 
down  rapidly  in  the  lower  curved  parts  or  bottoms  of  the 
floats.  No  intimation  is  given  that  a  wheel  of  a  different  form 
would  answer  the  purposes  of  the  invention.  The  defendant 
does  not  copy  either  of  these  features  in  his  wheels.  Their 
floats  are  not  paraboloidal,  but  waving ;  the  rim  is  not  curved 
downward  and  inward,  but  is  horizontal.  It  is  very  apparent 
why  the  claim  has  been  generalized  as  it  has  been.  The  paten- 
tee desires  to  secure  the  monopoly  of  every  centre-vent  wheel, 
of  whatever  shape  or  form,  which  discharges  the  water  both 
inwardly  in  the  centre  of  the  wheel  and  downwardly  from  the 
bottoms  of  the  floats  beneath  the  wheel.     But  that  would  be  i 
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new  inyention,  very  different  from  what  was  described  and 
claimed  in  the  original  patent.  To  warrant  this  extension  of 
the  claim,  the  specification  of  the  reissued  patent  contains 
material  variations  from  that  of  the  original,  frequently  stating 
that  a  particular  part  may  be  constructed  thus  and  so,  when 
the  original  required  it  to  be  thus  and  so ;  it  speaks  of  ^*  the 
upper  horizontal  edge  of  the  floats,"  when  no  such  thing  in 
mentioned  in  the  original,  but  on  the  contrary  the  rim  over 
the  floats  was  described  as  curving  inward  and  downward,  and 
as  being  so  curved  for  a  special  purpose  and  effect.  Instead 
of  correcting  inadvertent  mistakes  in  the  specification,  which 
rendered  the  patent  inoperative  and  void,  the  pretended  cor- 
rections are  evidently  intended  to  widen  the  scope  of  the 
patent,  and  to  make  it  embrace  more  than  it  did  at  first.  So 
&r  as  description  went,  the  original  specification  was  as  perfect 
as  the  new  one. 

The  mistake  of  the  patentee  (or  his  assigns)  seems  to  have 
been  in  supposing  that  he  was  entitled  to  have  inserted  in  a 
leissued  patent  all  that  he  might  have  applied  for  and  had 
inserted  in  his  original  patent.  The  appellant  produced  on 
the  argument  exhibits  tending  to  show  that  the  patentee 
before  obtaining  his  original  patent  had  made  and  done  all 
:^hose  things  which  are  embraced  in  or  covered  by  the  reissued 
patent.  If  this  were  true,  it  would  be  nothing  to  the  purpose. 
A'  reissue  can  only  be  granted  for  the  same  invention  which 
was  originally  patented.  If  it  were  otherwise,  a  door  would 
be  opened  to  the  admission  of  the  greatest  frauds.  Claims  and 
pretensions  shown  to  be  unfounded  at  the  time  might,  after 
the  lapse  of  a  few  years,  a  change  of  officers  in  the  Patent 
Office,  the  death  of  witnesses,  and  the  dispersion  of  documents, 
be  set  up  anew,  and  a  reversal  of  the  first  decision  obtained 
without  an  appeal,  and  without  any  knowledge  of  the  previous 
investigations  on  the  subject.  New  light  breaking  in  upon  the 
patentee  as  the  progress  of  improvement  goes  on,  and  as  other 
inventors  enter  the  field,  and  his  monopoly  becomes  less  and 
less  necessary  to  the  public,  might  easily  generate  in  his  mind 
an  idea  that  his  invention  was  really  more  broad  and  compre- 
hensive than  had  been  set  forth  in  the  specification  of  his 
patent.     It  is  easy  to  see  how  such  new  light  would  naturally 
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be  reflected,  in  a  reissue  of  the  patent,  and  how  unjust  it 
might  be  to  third  parties  who  had  kept  pace  with  the  march 
of  improvement.  Hence  there  is  no  safe  or  just  rule  but  that 
which  confines  a  reissued  patent  to  the  same  invention  which 
was  described  or  indicated  in  the  original. 

Since,  therefore,  any  extension  of  the  reissued  patent  be- 
yond the  scope  of  the  invention  set  forth  and  fairly  indicated 
in  the  original  specification,  drawings,  and  model,  would  be 
fatal  to  the  patent  itself,  we  think  that  the  appellant  ought 
to  be  satisfied  with  the  course  taken  by  the  circuit  judge  in  so 
construing  the  patent  with  reference  to  those  original  tests  as 
to  restrain  and  confine  the  intent  and  meaning  of  the  claims 
within  legitimate  and  admissible  bounds.  And  so  construed, 
there  is  no  plausible  pretence  that  the  defendant  is  guilty  of 
an  infringement. 

If  the  appellant  insists  on  the  |;>road  construction  of  the 
claims  in  the  new  patent,  it  must  take  the  risk  of  being  met 
with  previous  achievements  in  the  same  line  of  improvement, 
which  may  very  seriously  endanger  the  validity  of  its  patent. 
Several  structures  have  been  produced  on  the  hearing,  ante- 
dating the  invention  of  Swain,  and  it  would  be  very  difficult 
to  maintain  that  they  do  not  embrace  the  principal  feature  in 
Swain's  wheel,  sought  to  be  appropriated  by  him. 

If  the  evidence  with  regard  to  Stowe's  wheels,  constructed 
in  1837,  1841,  and  1850,  is  to  be  relied  on,  it  is  not  a  sufficient 
answer  to  say  that  they  were  merely  spout-wheels,  and  were 
never  used  under  water  as  turbines.  They  are  substantially 
the  same  wheel  as  Swain's,  and  whether  used  as  turbines,  or 
only  under  the  operation  of  a  spout,  they  anticipate  his  struc- 
ture. The  mere  change  of  use  by  placing  them  in  a  different 
position  with  regard  to  the  water  is  not  patentable. 

The  Temple  wheel,  the  Whitney  wheel,  and  the  Greenleaf 
wheel  all  conduct  the  water  in  the  same  lines  that  Swain ^s 
does  from  its  entrance  into  the  wheel  to  its  final  departure 
from  it ;  and  if,  on  an  investigation  of  dates,  we  should  find 
that  either  of  these  wheels  antedated  Swain's  invention,  we 
should  probably  be  forced  to  the  conclusion  that  they  each 
contained  the  fundamental  element  of  a  simultaneous  inward 
and  downward  flow  and  discharge  of  water  through  the  wheel. 
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which  the  appellant  claims  as  the  principle  of  Swain's  inven- 
tion. 

We  do  not  deem  it  necessary  to  go  into  a  more  particular 
examination  of  the  evidence  at  this  time.  We  have  examined 
it  carefully,  and  have  come  to  the  conclusion  that  the  view 
taken  of  the  case  by  the  Circuit  Court  was  as  favorable  to  the 

appellant  as  it  could  reasonably  ask. 
^^  ^  Decree  i^rmed. 


Daniels  v.  Tbabnby. 

1.  The  coDTention  of  the  Stkte  of  Virginia  passed,  April  18, 1861,  an  ordinance 

entitled  "  An  Ordinance  to  proyide  against  the  sacrifice  of  property  and  to 
suspend  proceedings  in  certain  cases,"  whereby,  if  a  debtor,  against  whom 
there  was  an  execution  in  the  hands  of  an  officer,  offered  bond  and  secuniy 
for  the  payment  of  debt,  interest,  and  costs,  when  the  operation  of  the  ordi- 
nance should  cease,  his  property  should  be  restored  to  him.  If  he  offered 
no  bond,  the  property  was  to  be  restored  to  him  without  lien,  unless  it  would 
bring  its  appraised  value  as  of  the  date  of  Not.  6, 1860.  No  executions 
were,  after  the  date  of  the  ordinance,  to  be  issued  against  residents  except  in 
fayor  of  the  State.  The  convention  passed,  April  18, 1861,  an  ordinance  of 
secession.  A.,  against  whom  an  execution  was  issued  March  21  of  that 
year,  availed  himself  of  the  provisions  of  the  ordinance  of  April  13,  by 
giving  the  requisite  bond  and  security.  The  judgment  against  him  remain- 
ing unpaid  and  the  ordinance  having  ceased  to  operate,  suit  was  brought 
on  the  bond.  Held,  that  the  obligors  are  estopped  from  setting  up  that,  by 
reason  of  anything  contained  in  the  ordinance,  the  bond  is  invalid. 

2.  HomB  ItuuTunce  Co,  v.  City  Council  of  Augusta  (03  17.  S.  116)  and  United  Statet  v. 

Hodion  (10  Wall.  306)  cited  and  approved. 

Ebbob  to  the  Circuit  Court  of  Jefferson  County,  State  of 
West  Virginia. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  Daniel  B.  Lucas  for  the  plaintiffs  in  error. 
Mr.  Charles  J.  Faulkner^  contra. 

Mb.  Justice  Swaynb  delivered  the  opinion  of  the  court. 

This  is  a  writ  of  error,  brought  to  reverse  a  judgment  of  the 
Supreme  Court  of  Appeals  of  the  State  of  West  Virginia. 

The  case,  as  disclosed  in  the  record,  may  be  sufficiently 
stated  for  tlie  purposes  of  this  opinion,  as  follows :  — 
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On  the  18th  of  April,  1861,  a  convention  of  the  State  of 
Virginia  passed  an  ordinance  of  secession,  and  on  the  30th  of 
that  month  a  law  entitled  ^^An  Ordinance  to  provide  against 
the  sacrifice  of  property  and  to  suspend  proceedings  in  certain 
cases."  This  ordinance  declared  that  thereafter  no  execution 
(except  in  favor  of  the  Commonwealth  and  against  non-resi- 
dents) should  be  issued,  and  that  no  sales  should  be  made 
under  deeds  of  trust  or  decrees  without  the  consent  of  the 
parties  interested,  until  otherwise  provided  by  law ;  and  that 
where  executions  were  in  the  hands  of  the  officer,  whether 
levied  or  not,  if  the  debtors  should  offer  bond  and  security  for 
the  payment  of  the  debt,  interest,  and  costs,  when  the  operation 
of  the  ordinance  should  cease,  the  property  should  be  restored 
and  the  bond  should  be  returned,  as  in  the  case  of  a  forthcoming 
bond,  and  should  be  a  lien  on  the  realty  of  the  obligors.  If  the 
debtor  offered  no  bond,  his  property  was  to  be  appraised  by 
three  freeholders,  at  its  value  on  the  6th  of  November,  1860, 
and  unless  the  property  would  sell  for  the  amount  of  the  valua- 
tion, it  should  be  restored  to  the  debtor  without  lien. 

The  suit  was  brought  in  the  Circuit  Court  of  Jefferson  Coun- 
ty, State  of  West  Virginia,  by  Tearney  and  Wilson,  executors 
of  Colin  C.  Porter.  The  declaration  sets  forth  that  the  defend- 
ants, on  the  first  day  of  June,  1861,  made  their  joint  and  several 
bond,  whereby  they  bound  themselves  to  pay  to  the  plaintiff 
the  sum  of  $1,597.18  when  thereunto  requested ;  and  that  there 
was  a  condition  affixed  to  the  bond,  which  was,  ^*  that  whereas, 
on  the  twenty-fifth  day  of  March,  1861,  a  writ  oi  fieri  facias  was 
issued  from  the  clerk's  office  in  the  name  of  Colin  C.  Porter 
against  Benjamin  F.  Daniels,  for  $747.92,  with  intei*est  from 
the  second  day  of  January,  1860,  until  paid,  and  $81.97  costs ;  if, 
therefore,  the  said  B.  F.  Daniels  should  pay  the  debt,  interest, 
and  costs,  when  the  operation  of  the  ordinance  before  mentioned 
should  cease,  then  the  obligation  to  be  void,  otherwise  to  be  in 
full  force."  It  was  averred  that  the  operation  of  the  ordinance 
had  long  since  ceased,  and  yet  that  the  defendants,  though  often 
requested  so  to  do,  had  not  paid  the  said  sums  of  money  or  any 
part  thereof,  whereby  an  action  had  accrued,  &c. 

Among  other  pleas,  the  defendants  filed  one  in  hoec  verba:  — 

"  For  further  plea  to  this  action,  the  defendants  say,  that  th« 
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bond  in  the  declaration  mentioned  was  executed  by  Benjamin 
P.  Daniels,  a  citizen  of  the  State  of  Illinois,  as  principal,  and 
by  William  B.  Daniels  and  D.  M .  Daniels,  as  his  securities,  in 
pursuance  of  the  requirements  and  conditions  of  a  statute  passed 
in  violation  of  the  Constitution  of  the  United  States,  heretofore, 
to  wit,  on  the  80th  of  April,  1861,  by  the  convention  of  the 
State  of  Virginia,  and  that  said  statute  was  subsidiary  to  and 
in  aid  of  and  in  furtherance  of  the  objects  and  policy  of  the 
ordinance  of  secession  passed  theratofore  by  said  convention, 
to  wit,  on  the day  of  April,  1861,  in  violation  of  the  Con- 
stitution of  the  United  States. 

^^  And  the  defendants  say,  that  they  rely  on  the  fact  that  said 
statute  and  ordinance  were  in  violation  of  and  repugnant  to 
the  Constitution  of  the  United  States  for  their  defence  and  plea 
in  this  case;  and  that  they  ai*e  unconstitutional  the  defendants 
are  ready  to  verify." 

The  plaintiff  demurred.  The  court  sustained  the  demurrer, 
and  the  defendants  excepted.  The  parties  thereupon  waived  a 
jory  and  submitted  the  case  to  the  court,  and  a  judgment  was 
entered  in  favor  of  the  plaintiff. 

The  defendants  removed  the  case  to  the  Supreme  Court  of 
Appeals  for  review.  That  court  affirmed  the  judgment,  and 
this  writ  of  error  was  thereupon  sued  out. 

The  objection  mised  as  to  the  jurisdiction  of  this  court  is 
untenable. 

In  Ho'me  Ins^urance  Co.  v.  Oity  Council  of  August  a  (98  U.  S. 
116),  we  said :  ^^  Where  a  judgment  or  decree  is  brought  to  this 
court  by  a  writ  of  error  to  a  State  court  for  review,  the  case,  to 
warrant  the  exercise  of  jurisdiction  on  our  part,  must  come 
within  one  of  three  categories :  — 

*'  1.  There  must  have  been  drawn  in  question  the  validity  of 
a  treaty  or  statute  of,  or  authority  exercised  under,  the  United 
States;  and  the  decision  must  have  been  against  the  claim 
which  either  was  relied  upon  to  maintain. 

^^  2.  Or  there  must  have  been  drawn  in  question  a  statute  of, 
or  authority  exercised  under,  a  State,  upon  the  ground  of  re- 
pugnance to  the  Constitution,  or  a  law  or  treaty,  of  the  United 
States ;  and  the  decision  must  have  been  in  favor  of  the  valid- 
ity of  the  State  law  or  authority  in  question. 

VOL.  XII.  27 
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*^  8.  Or  a  right  must  have  been  claimed  under  the  Constita- 
tion,  or  a  treaty,  or  law  of,  or  by  virtue  of  a  commisaion  held 
or  authority  exercised  under,  the  United  States;  and  the  deci- 
sion must  have  been  against  the  right  so  claimed.  Rev.  Stat. 
182,  sect.  709 ;  Sevier  v.  ffaskell,  14  Wall.  15  ;  Wtstan  v.  City 
Council  of  Charleston^  2  Pet.  449;  McGuire  v.  The  Commcn- 
wealth,  3  Wall.  885." 

The  plea  is  neither  full  nor  technical,  but  it  does  aver  the 
invalidity  of  the  statute  under  which  the  bond  was  taken, 
because  it  was  in  violation  of  the  Constitution  of  the  United 
States,  and  was  passed  ^^  in  aid  and  furtherance  of  the  objects 
and  policy  of  the  ordinance  of  secession,"  and  that  the  defend- 
ants ""*•  rely  on  the  fact  that  said  statute  and  ordinance  were  in 
violation  of,  and  repugnant  to,  the  Constitution  of  the  United 
States,  for  their  defence  and  plea  in  this  case."  This  implies 
clearly  that  the  defendants  claimed,  in  addition  to  what  was 
averred,  that  the  bond  was  void  in  every  aspect,  and  that  they 
had  a  right,  by  reason  of  the  premises,  to  exemption  from  liabil- 
ity under  it.  What  is  thus  averred  in  a  pleading  is  as  effectual 
as  if  it  were  expressed.    Haight  v.  Holley,  3  Wend.  (N.  Y.)  26S. 

It  thus  appears  that  there  was  drawn  in  question  the  authority 
of  the  sheriff,  exercised  under  a  law  of  the  State,  in  taking  the 
bond,  and  that  the  decision  was  in  favor  of  the  validitv  of  that 
authority ;  and  that  there  was  also  a  right  of  exemption  from  lia- 
bility, claimed  under  the  Constitution  of  the  United  States,  and 
that  the  decision  was  against  the  right  so  claimed.  These  claims 
give  us  jurisdiction.  Whether  they  are  well  founded  remains  to 
be  considered.  Jurisdiction  is  only  'Hhe  right  to  hear  and  dete^ 
mine."    The  result  of  its  exercise  is  the  judgment  of  the  court. 

That  the  ordinance  of  secession  was  void  is  a  proposition  we 
need  not  discuss.  The  aiBrmative  has  been  settled  by  the 
arbitrament  of  arms  and  the  repeated  adjudications  of  this 
court.  Texas  v.  White.  7  Wall.  700;  Hickman  v.  Jones.  1*  id. 
197;  Dewing  v.  Perdiearies,  96  U.  S.  193.  It  was  supplemented 
and  complemented  by  the  statute  authorizing  the  bond  to  he 
taken.  The  latter  was  one  of  a  series  of  acts  passed  by  the 
secession  convention,  all  looking  to  the  conflict  of  arras  which 
was  foreseen  to  be  approaching.  They  were  intended  to  pre- 
pare the  State  for  the  struggle,  and  were  means  to  that  end. 
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The  saving  in  the  statute  as  to  executions  in  favor  of  the  Com- 
monwealth and  against  non-residents  was  characteristic.  It 
obviously  contemplated  the  confiscation  of  the  property  of  the 
latter  as  a  war  measure.  We  cannot  doubt  that  the  statute 
was  invalid  by  reason  of  the  treasonable  motive  and  purpose  by 
which  its  authors  were  animated  in  passing  it.  The  provision 
that  no  executions  should  issue,  and  that  no  sales  should  be 
made  under  decrees  or  deeds  of  trust  without  the  consent  of 
the  parties  interested,  "  until  otherwise  provided  by  law,''  was 
clearly  in  conflict  with  the  contract  clause  of  the  national  Con- 
stitution. Bron^on  v.  Kimie^  1  How.  311 ;  McCracken  v.  JSTay- 
ward^  2  id.  608 ;  Edwards  v.  Kearzey^  96  U.  S.  595. 

The  circumstances  which  surrounded  the  convention  and 
controlled  its  action  are  a  paft  of  the  history  of  the  times,  and 
we  are  bound  to  take  judicial  notice  of  them.  Brovm  v.  Piper 
91  U.  S.  87. 

We  have  already  pointed  out  the  infirmities  of  the  statute 
One  of  them  is  expressly  embodied  in  the  bond.  The  con- 
dition is  that  the  obligors  shall  pay  when  the  statute  under 
which  it  was  taken  ^^  ceases.'*  That  is,  that  payment  was  to  be 
made  at  the  time  of  its  cessation,  and  not  before.  In  the  mean 
time,  the  statute  was  to  operate  as  a  stay  law,  and  the  condition 
of  the  bond  was  framed  accordingly.  This,  as  we  have  shown, 
was  directly  repugnant  to  the  constitutional  provision  which 
forbids  the  impairment  of  contracts  by  State  laws.  The  bond, 
as  a  statutory  instrument,  cannot  have  more  validity  than  the 
statute  which  prescribed  it  as  the  means  of  giving  effect  to 
the  statute  in  the  way  it  was  intended  to  operate.  To  hold  the 
bond  valid  as  a  statutory  bond,  and  the  statute  void,  would  be 
an  inversion  of  reason.  Viewed  in  this  light,  it  is  void  for 
exactly  the  same  reasons  that  the  statute  is  void.  They  rest  on 
the  same  basis,  and  must  stand  or  fall  together.  The  creditor 
was  not  to  be  consulted.  His  assent  was  not  required.  So  far 
as  he  was  concerned,  the  sheriff  could  proceed  in  invitum.  The 
option  to  give  the  bond  or  not  was  with  the  debtor.  The 
presence  or  absence  of  the  creditor,  and  his  assent  or  dissent, 
were  alike  immaterial.  He  was  powerless  in  any  event  to 
control  the  result. 

The   cases  are  numerous  in  which  it  has  been  held  that 
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where  a  bond  contains  conditions,  some  of  which  are  legal  and 
some  illegal,  and  they  are  severable  and  separable,  the  former 
may  be  enforced  and  the  latter  disregarded.  United  States  ▼. 
Rodsofiy  10  Wall.  895.  But  this  bond  does  not  belong  to  that 
class.  The  condition  is  a  unit,  and  indivisible.  There  are  no 
separate  elements  into  which  it  can  be  resolved.  It  must  be 
considered  as  an  entirety,  and  can  be  viewed  in  no  other  light. 
As  a  statutory  bond,  therefore,  the  instrument  is  clearly  void. 
Whether  it  is  void  also  as  a  voluntary  bond  is  a  point  upon 
which  the  opinions  of  all  the  members  of  the  court  are  not  en- 
tirely in  accord.  We  pass  from  the  subject  without  further 
remark,  because,  irrespective  of  that  question,  there  is  a  view 
decisive  of  the  case,  in  regard  to  which  we  are  unanimous  and 
our  minds  are  free  from  doubt. 

Conceding  the  bond  to  have  been  wholly  void  in  both 
aspects,  it  does  not  by  any  means  follow  that  it  could  not 
thereafter,  under  any  circumstances,  be  enforced  as  between  the 
parties,  or  that  there  is  such  error  in  the  judgment  that  it 
must  necessarily  be  reversed, 

A  corporation  is  liable  for  negligent  and  malicious  torts,  in 
eluding  libel,  assault  and  battery,  malicious  prosecution,  and 
false  imprisonment.     In  such  cases  the  plea  of  ultra  vires  is 
unavailing.     The  corporation  is  estopped  from  setting  up  such 
a  defence.     National  Bank  v.  Chraham^  100  U.  S.  699. 

The  same  result  is  produced  in  like  manner  in  many  in- 
stances where  a  corporation,  having  enjoyed  the  fruits  of  a  con 
tract  fairly  made,  denies,  when  called  to  account,  the  existence 
of  the  corporate  power  to  make  it.     Railway  Company  v.  Mo- 
Carthy,  96  U.  S.  268. 

The  principle  of  estoppel  thus  applied  has  its  foundation  in 
a  wise  and  salutary  policy.  It  is  a  means  of  repose.  It  pro- 
motes fair  dealing.  It  cannot  be  made  an  instrument  of  wrong 
or  oppression,  and  it  often  gives  triumph  to  right  and  justice, 
where  nothing  eke  known  to  our  jurisprudence  can,  by  its 
operation,  secure  those  ends.  Like  the  Statute  of  Limitations, 
it  is  a  conservator,  and  without  it  society  could  not  well  go  on. 

If  parties  are  in  pari  delicto^  the  law  will  help  neither,  bat 
leaves  them  as  it  finds  them.  But  if  two  persons  are  in  delicto^ 
but  one  less  so  than  the  other,  the  former  may  in  many 
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maintam  an  action  for  his  benefit  against  the  latter.     White  ▼. 
Franklin  Bank,  22  Pick.  (Mass.)  181. 

It  is  not  accessary  here  to  consider  the  extent  and  limita- 
tions of  th(.  rule.  They  are  fully  examined  in  the  authority 
referred  to.  In  the  case  in  hand  the  obligee  must  be  deemed 
wholly  innocent,  because  the  contrary  is  not  alleged,  and  it 
does  not  appear.  Qtu)d  non  apparet,  nan  eaL  De  non  appa- 
retUibus  et  non  ext%tentibu9,  eadem  est  ratio,  ^^  If  the  contract 
be  executed,  however,  that  is,  if  the  wrong  be  already  done, 
the  illegality  of  the  consideration  does  not  confer  on  the  party 
guilty  of  the  wrong  the  right  to  renounce  the  contract ;  for  the 
general  rule  is,  that  no  man  can  take  advantage  of  his  own 
wrong,  and  the  innocent  party,  therefore,  is  alone  entitled  to 
such  a  privilege."     1  Story,  Contr.,  sect.  610  ;  Taylor  v.  Weld^ 

5  Mass.  108. 

It  is  well  settled  as  a  general  proposition,  subject  to  certain 
exceptions  not  necessary  to  be  here  noted,  that  where  a  party 
has  availed  himself  for  his  benefit  of  an  unconstitutional  law, 
lie  cannot,  in  a  subsequent  litigation  with  others  not  in  that 
position,  aver  its  unconstitutionality  as  a  defence,  although 
such  unconstitutionality  may  have  been  pronounced  by  a  com- 
petent judicial  tribunal  in  another  suit.  In  such  cases  the 
principle  of  estoppel  applies  with  full  force  and  conclusive 
effect.  FergvAon  v.  Landram,  5  Bush  (Ky.),  280.  See  Fergu- 
son V.  Landram,  1  id.  648 ;  Van  Hook  v.  Whitlocky  26  Wend. 
(N.  Y.)  48 ;  Lee  v.  TUlotson,  24  id.  387 ;  The  PeopU  v.  Murray. 

6  Hill  (N.  Y.),  468 ;   CXty  of  Burlington  v.  aUbert,  31  Iowa, 
866 ;  B.  a  B.  ^  M.  R.  R.  Co.  v.  Stewart,  39  id.  267. 

In  the  case  first  cited,  an  injunction  was  applied  for  to  pre- 
vent the  collection  of  a  tax  authorized  by  an  act  of  the  legisla- 
ture passed  during  the  late  civil  war,  to  enable  the  people  of  a 
coanty  to  raise  volunteei*s  and  thus  avoid  a  draft  for  soldiers, 
and  that  object  bad  been  accomplished.  In  disposing  of  the 
case  the  court  well  asked,  ^^  Upon  what  principle  of  exalted 
equity  shall  a  man  be  permitted  to  receive  a  valuable  considera- 
tion through  a  statute,  procured  by  his  own  consent  or  sub- 
sequently sanctioned  by  him,  or  from  which  he  derived  an 
interest  and  consideration,  and  then  keep  the  consideration, 
and  repudiate  the  statute?  " 


422  United  States  v.  Knox.  [Sup.  Ot. 

In  United  States  v.  Hodson  (jsuprd)  this  court  said :  *'  When 
a  bond  is  voluntarily  entered  into  and  the  principal  enjoys  the 
benefits  it  was  intended  to  secure,  and  a  breach  occurs,  it  is 
then  too  late  to  raise  the  question  of  its  validity.  The  parties 
are  estopped  from  availing  themselves  of  such  a  defence.^* 

Not  to  apply  the  principle  of  estoppel  to  the  bond  in  this 
case  would,  it  seems  to  us,  involve  a  mockery  in  judicial  ad- 
ministration and  a  violation  of  the  plainest  principles  of  reason 

and  justice. 

Judgment  affirmed* 

Note.  —  Another  case  between  the  same  parties  was  argued  at  the  same  time 

as  was  the  preceding  case.    Mr.  Justicb  Swatnx  remarked,  that  there  were 

no  material  points  of  difference  between  them,  and  that  the  opinion  in  the  first 

case  was  decisiye  of  the  second. 

Judgment  affinmd. 


Unftbd  States  v.  Knox. 

1.  Where,  in  order  to  discharge  the  liabiUties  of  an  insolrent  national  banking 
association,  the  comptroller  of  the  currency  assessed  against  the  sererml 
shareholders  a  sufficient  percentage  upon  the  par  value  of  the  stock  bj 
them  respectively  held,  he  has  no  power  to  direct  a  further  assessment  to 
supply  the  deficit  caused  by  the  inability  of  the  receiver  to  enforce  payment 
from  such  as  are  insolvent  or  beyond  the  Jurisdiction. 

8.  "  In  addition  to  the  amount  invested  in  the  shares,"  the  holders  thereof,  after 
the  exhaustion  of  the  assets  of  the  association,  are,  to  a  sum  not  exceeding 
the  par  value  of  the  shares,  "  individually  responsible,  equally  and  ratably 
and  not  one  for  another,"  for  its  outstanding  debts.  The  liability  is  severAl, 
and  is  not  affected  by  the  failure  of  any  other  shareholder  to  pay  the  amount 
assessed  against  him. 

Ebbor  to  the  Supreme  Court  of  the  District  of  Columbia. 
The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  Thomas  J.  Durant  and  Mr,  Charles  W.  Homor  for  the 
plaintiff  in  error. 

Mr.  Charles  Case^  contra. 

Mr.  Justice  Swaynb  delivered  the  opinion  of  the  oourt. 
This  case  is  a  petition  for  a  writ  of  mandamus  directed  to 
the  comptroller  of  the  currency.     It  was  fully  heard  in  the 
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court  below  upon  the  merits.  The  writ  wa^  refused,  and  judg- 
ment for  costs  rendered  against  the  relator,  the  Citizens'  Na- 
tional Bank  of  Louisiana.  This  writ  of  error  was  thereupon 
sued  out,  and  tlie  case  is  thus  brought  before  us  for  review. 

There  is  no  controversy  as  to  the  facts.  The  only  question 
presented  for  our  consideration  is  a  question  of  law.  The  case 
made  in  the  record,  so  far  as  it  is  necessary  to  be  stated  for  the 
purposes  of  this  opinion,  is  as  follows :  On  the  7th  of  April, 
1874,  the  Crescent  City  National  Bank  of  New  Orleans  was, 
and  for  some  time  had  been,  insolvent  and  in  the  hands  of  a 
receiver.  On  that  day  the  comptroller  assessed  each  share- 
holder seventy  per  cent  upon  the  par  value  of  each  share  of 
his  stock,  and  ordered  the  receiver  to  collect  the  assessment. 
This  the  receiver  proceeded  to  do  by  filing  a  bill  in  equity  in 
the  Circuit  Court  of  the  United  States  for  the  District  of  Lou- 
isiana, against  all  the  shareholders.  Thereafter  he  obtained 
a  decree  against  all  the  defendants  severally,  who  were  within 
the  jurisdiction  of  the  court,  for  the  amount  due  from  each  one 
according  to  the  assessment,  and  the  cause  was  thereupon  con- 
tinued to  await  any  further  assessment  the  comptroller  might 
deem  it  proper  to  make,  and  it  is  still  pending. 

The  capital  stock  of  the  bank  was  $500,000;  seventy  per 
cent,  therefore,  was  $350,000. 

This  sum,  if  it  could  have  been  collected  in  full,  would  have 
paid  all  the  debts  of  the  bank  and  left  a  balance  over.  But  by 
reason  of  the  insolvency  of  many  of  the  shareholders  the  assess- 
ment netted  only  #112,658.18,  and  nothing,  or  very  little  more, 
will  hereafter  be  realized  from  it.  From  the  proceeds  of  the 
assessment  and  other  assets  of  the  bank,  eighty  per  cent  of  the 
principal  of  its  debts  have  been  paid. 

The  relator  being  a  large  creditor  of  the  bank,  requested  the 
comptroller  to  order  a  further  assessment  of  thirty  per  cent 
upon  each  share  of  the  capital  stock,  for  the  discharge  of  the 
balance  of  principal  and  interest  still  due  to  its  creditors, 
and  to  direct  the  receiver  to  proceed  as  before  to  collect  the 
amount  of  the  new  assessment.  The  comptroller  refused,  be- 
cause the  enforcement  of  such  an  assessment  would  compel 
the  solvent  shareholdeis  to  pay  the  sums  and  proportions  due 
from  the  shareholders  who  are  insolvent. 
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He  holds  that  no  such  liability  is  imposed  on  the  solvent 
shareholders,  and  that  he  has,  therefore,  no  right  or  power  to 
make  the  assessment  as  requested. 

The  point  to  be  decided  is  whether  he  is  clothed  with  this 
power  and  duty,  and  whether  the  shareholders  are  thus  liable. 

The  fii-st  bank  law  was  passed  Feb.  25,  1863,  c.  68,  12  Stat. 
665.     The  last  clause  of  sect.  12  is  as  follows :  — 

**  For  all  debts  contracted  by  such  association  for  circulation, 
deposits,  or  otherwise,  each  shareholder  shall  be  liable  to  th* 
amount  of  the  par  yalue  of  the  shares  held  by  him,  in  addition 
to  the  amount  invested  in  such  shares.'' 

This  provision  was  changed  in  1864,  and  has  been  since  and 
is  now  in  force  in  these  terms :  '*'  The  shareholders  of  every 
national  banking  association  shall  be  held  individually  respon- 
sible, equally  and  ratably^  and  not  one  for  another^  for  all 
contracts,  debts,  and  engagements  of  such  association,  to  the 
extent  of  the  amount  of  their  stock  therein,  at  the  par  value 
thereof,  in  addition  to  the  amount  invested  in  such  shares." 
Rev.  Stat.,  sect.  5151. 

The  act  of  1868  made  no  provision  for  enforcing  the  personal 
liability  of  shareholders,  while  that  of  1864  provided  that  it 
might  be  done  through  a  receiver  appointed  by  the  comptroller, 
and  acting  under  his  direction.     Id.,  sect.  5284. 

The  difference  between  the  clause  creating  the  individual 
liability  as  it  was  originally,  and  as  it  was  after  it  was  amended 
and  altered,  is  obvious  and  striking.  The  change  was  plainly 
made  ex  indvAtria^  to  prevent  the  possibility  of  doubt  as  to  the 
meaning  of  Congress.  What  the  effect  of  the  clause  would 
have  been  without  the  change  is  a  point  we  are  not  called 
upon  to  consider.  The  charter  of  a  private  corporation  is  a 
contract  between  the  law-making  power  and  the  corporators, 
and  the  rights  and  obligations  of  the  latter  are  to  be  measured 
accordingly. 

By  the  common  law  the  individual  property  of  the  stock- 
holders was  not  liable  for  the  debts  of  the  corporation  under 
any  circumstances.  Here  the  liability  exists  by  virtue  of  the 
statute  and  the  assent  of  the  corporators  to  its  provisions,  given 
by  the  contract  which  they  entered  into  with  Congress  in  a<y 
oepting  the  charter.     With  respect  to  the  character  of  that 
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liability,  it  is  entirely  clear  from  the  language  employed  in  cre- 
ating it,  that  it  iB  several  and  cannot  be  made  joint,  and  that 
the  shareholders  were  not  intended  to  be  put  in  the  relation  of 
guarantors  or  sureties,  '^  one  for  another/'  as  to  the  amount 
which  each  might  be  required  to  pay. 

In  the  process  to  be  pursued  to  fix  the  amount  of  the  sep- 
arate liability  of  each  of  the  shareholders,  it  is  necessary  to 
ascertain,  1,  the  whole  amount  of  the  par  value  of  all  the  stock 
held  by  all  the  shareholders;  2,  the  amount  of  the  deficit  to 
be  paid  after  exhausting  all  the  assets  of  the  bank;  8,  then 
to  apply  the  rule  that  each  shareholder  shall  contribute  such 
sum  as  will  bear  the  same  proportion  to  the  whole  amount  of 
the  deficit  as  his  stock  bears  to  the  whole  amount  of  the  capi- 
tal stock  of  the  bank  at  its  par  value.  There  is  a  limitation 
of  this  liability.  It  cannot  in  the  aggregate  exceed  the  entire 
amount  of  the  par  value  of  all  the  stock. 

The  insolvency  of  one  stockholder,  or  his  being  beyond  the 
jurisdiction  of  the  court,  does  not  in  any  wise  affect  the  liability 
of  another ;  and  if  the  bank  itself,  in  such  case,  holds  any  of 
its  stock,  it  is  regarded  in  all  respects  as  if  such  stock  were  in 
the  hands  of  a  natural  person,  and  the  extent  of  the  several 
liability  of  the  other  stockholders  is  computed  accordingly. 
Crease  v.  Bahcock^  10  Mete.  (Mass.)  625. 

These  rules  have  been  applied  in  several  well-considered 
judgments  of  other  courts,  where  the  words  we  have  italicized 
were  not  in  the  statutes  upon  which  they  proceeded.  We  have 
found  no  case  in  conflict  with  them.  See  Crease  v.  Babcocky 
9upra  ;  Atwood  v.  JZ.  /  Agricultural  Bank^  1  R.  I.  376 ;  In  the 
MatUr  of  the  Hollister  Bank,  27  N.  Y.  393 ;  AdMns  v.  Thorn- 
ton^  19  6a.  326 ;  Bohinson  v.  Lane,  id.  887  ;  WisweU  v.  Starr, 
48  Me.  401.     See  also  Morse  on  Banking,  608. 

Although  assessments  made  by  the  comptroller,  under  the 
circumstances  of  the  first  assessment  in  this  case,  and  all  other 
assessments,  successive  or  otherwise,  not  exceeding  the  par 
value  of  all  the  stock  of  the  bank,  are  conclusive  upon  the 
stockholders,  yet  if  he  were  to  attempt  to  enforce  one  made, 
clearly  and  palpably,  contrary  to  the  views  we  have  expressed, 
it  cannot  be  doubted  that  a  court  of  equity,  if  its  aid  were 
invoked,  would  promptly  restrain  him  by  injunotion. 
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Nothing  in  this  opinion  is  intended  in  any  wise  to  affect  the 
authority  of  Kennedy  v.  Gibson  and  Others,  8  Wall.  498,  and 
Casey  V.  G-alli,  94  U.  S.  673.  On  the  contrary,  we  appiore  and 
reaffirm  the  rule  laid  down  in  those  cases. 

The  comptroller  decided  correctly  as  to  his  duty  in  this  case. 


MoElbath  v.  United  States. 

1.  An  officer  of  the  army  or  the  loayy  was,  June  20, 1806,  sabject  to  samniai7 
diamitsal  from  the  serrice  by  order  of  the  Preeident. 

8b  On  the  twentj-serenth  daj  of  June,  1866,  the  President  nominated  to  the 
Senate  A.  to  be  a  first  lieutenant  in  the  Marine  Corps  from  the  twentieth 
day  of  that  month,  vice  B.  disnussed.  The  Senate  advised  and  consented 
to  the  appointment  agreeably  to  the  nomination,  and  A.  was  commissioned 
July  18,  1866.  Held,  that  such  appointment,  followed  by  a  oommission, 
operated  to  discharge  B.  from  the  service  as  effectually  as  if  he  had  been 
dismissed  by  the  direct  order  of  the  President. 

8.  So  much  of  sect.  5  of  the  act  of  July  18, 1866  (14  Stat.  92),  as  provides  that 
"  no  officer  in  the  military  or  naval  service  shall,  in  time  of  peace,  be  dis* 
missed  from  service  except  upon  and  in  pursuance  of  the  soitenoe  of  a 
court-martial  to  that  effect,  or  in  commutation  thereof,"  did  not  take  effect 
before  Aug.  20, 1866,  on  which  day,  in  contemplation  of  law,  the  rebellion 
against  the  national  authority  was  suppressed,  and  peace  restored. 

4.  Upon  the  settlement  of  his  accounts  by  the  accounting  officers  of  the  tretsury, 
B.,  while  announcing  that  he  would  not  be  concluded  thereby,  and  protest- 
ing that  the  allowance  was  insufficient,  received  it,  and  brought  suit  in  the 
Court  of  Claims  to  recover  the  balance  claimed.  Held,  that  the  Unffeed 
States  is  not  bound  by  the  settlement,  but  for  any  moneys  improperly  paid 
him  in  pursuance  thereof  is  entitled  to  judgment. 

6.  The  provision  of  the  act  of  March  3,  1863  (12  Stat  766;  Rev.  Stat,  sects. 
1050-1061),  authorizing  that  court,  without  the  intervention  of  a  Jury,  to 
hear  and  determine  claims  against  the  government,  and  also  any  set-ofl, 
counter-claim,  claim  for  damages,  or  other  demand  on  the  part  of  the  gov- 
ernment against  the  claimant,  does  not  violate  the  Seventh  Amendment  of 
the  Constitution. 

Appeal  from  the  Court  of  Claims. 

On  the  5th  of  June,  1866,  Thomas  L.  McElrath  transmitted 
to  the  Secretary  of  the  Navy  his  resignation  as  a  first  lieuten- 
ant in  the  Marine  Corps.  By  an  official  communication  from 
the  Navy  Department,  dated  June  19,  1866,  and  signed  by 
Mr.  Welles,  as  Secretary  of  tlie  Nary,  he  was  notified  that  thtt 
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department  declined  to  accept  his  resignation,  the  Secretary 
adding.  "As  you  deserted  from  the  'Monongahela'  on  the  eve  of 
her  sailing  for  the  West  Indies,  you  are  hereby  dismissed  from 
the  service  from  this  date."  The  President,  June  27,  1866, 
nominated  to  the  Senate  for  appointment  Second  Lieutenant 
George  B.  Haycock  of  the  Marine  Corps  to  be  a  first  lieutenant 
in  that  corps,  from  June  20,  1866,  "  vice  Thomas  L.  McElrath, 
dismiised,^*  To  that  appointment  the  Senate  gave  its  advice 
and  consent;  and  Haycock  was  accordingly  commissioned, 
July  18,  1866,  to  be  first  lieutenant,  on  the  active  list,  from 
June  20,  1866.  Thus  matters  stood  until  May  14,  1878,  when 
McElrath  made  a  formal  application  to  the  department  for  the 
revocation  and  annulment  of  the  order  of  dismissal  of  June 
19,  1866,  submitting  therewith  evidence  tending  to  show  that 
he  was  not  a  deserter,  as  charged  in  the  order  of  that  date. 
Pending  that  application,  he  tendered,  July  10,  1878,  his 
resignation  as  a  first  lieutenant  in  the  Marine  Corps.  On  the 
same  day,  Mr.  Robeson,  then  Secretary  of  the  Navy,  notified 
him,  in  writing,  that  ''the  order  of  June  19,  1866,  dismissing 
you  [him]  from  the  service,  is  hereby  revoked,  having  been 
issued  under  a  mistake  of  facts."  The  Secretary  added :  ^' You 
are  thus  restored  to  the  position  which  you  held  at  the  date  of 
that  order.  The  resignation  which  you  now  tender  is  ac- 
cepted, to  take  effect  this  day.'' 

On  the  eighth  day  of  January,  1874,  the  claimant  was  fur- 
ther notified,  in  writing,  by  the  Secretary  of  the  Navy,  as 
follows :  ''  Your  dismissal  from  the  Marine  Corps,  as  a  first 
lieutenant,  dated  19th  of  June,  1866,  is  revoked,  and  your 
resignation  as  a  first  lieutenant  in  that  coi'ps,  tendered  in  youi 
letter  of  the  10th  of  July,  1878,  is  accepted  from  that  date.*' 

Why  this  second  notification  was  given  is  not  explained, 
and,  in  the  view  which  the  court  takes  of  the  case,  it  is  not 
material  to  inquire. 

In  January,  1874,  the  claimant  made  application  to  the 
Fourth  Auditor  of  the  Treasury  for  the  settlement  of  his 
account  as  first  lieutenant  in  the  Marine  Corps.  That  ofiScer, 
upon  examination  and  settlement  of  the  account,  certified  to 
the  Second  Comptroller  that  the  sum  due  to  the  claimant  was 
16,106.58,  being  the  amount  of  the  half-pay  and  allowances  of 
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a  first  lieutenant  of  marines  from  June  21,  1866,  to  July  10, 
1878,  inclusive.  The  Second  Comptroller,  having  examined  the 
Auditor's  settlement,  certified  its  correctness  to  the  Secretary 
of  the  Navy,  who  issued  his  requisition,  properly  countersigned, 
upon  the  Secretary  of  the  Treasury,  requesting  a  warrant  in  be 
half  of  the  claimant  for  the  amount  so  ascertained.  A  warrant 
was  accordingly  issued,  and  that  sum  was  paid  to  the  claimant, 
who,  at  the  time  he  received  it,  declared  his  belief  that  the  sum 
was  not  the  entire  amount  due  him,  and  that  he  accepted  the 
same  under  protest,  and  should  hold  himself  in  no  manner  con- 
cluded as  to  the  remaining  sum  claimed  to  be  due  him. 

All  of  the  foregoing  facts,  and  the  further  fact  that  tht 
number  of  first  lieutenants  in  the  Marine  Corps,  from  June  fi, 
1866,  to  July  10,  1873,  was  thirty,  were  known  to  the  Fourth 
Auditor,  the  Comptroller,  and  the  Secretary  of  the  Navy  when 
they  respectively  acted  upon  the  claimant's  account. 

It  also  appears  that,  from  June  19,  1866,  to  June  10, 1878, 
he  was  engaged  in  business  in  New^  York,  earning  $80  per 
week.  In  other  words,  he  earned  in  private  business,  when 
not  performing  service  in  the  navy,  during  the  above  period, 
more  than  $10,000. 

The  present  action  is  by  McElrath  to  recover  from  the 
United  States  the  balance,  nearly  97,000,  alleged  to  be  due 
him  on  account  of  pay  and  allowances  as  a  first  lieutenant  in 
the  Marine  Corps  of  the  United  States.  The  government,  de> 
nying  its  indebtedness  to  him  in  any  sum  whatever,  set  up  a 
counter-claim  for  the  sum  of  96,106.63,  which,  it  contends,  was 
paid  to  him  by  the  accounting  officers  of  the  Treasury  Depart- 
ment without  warrant  of  law.  A  judgment  was  rendered  in 
favor  of  the  United  States  therefor,  and  he  appealed. 

He  assigns  for  error  that  the  Court  of  Claims  erred  in  hold- 
ing: 1.  That  the  order  of  June  19,  1866,  was  the  order  of  the 
President,  and  that  the  latter  dismissed  him  from  the  Marine 
Corps  from  that  date.  2.  That  he  was  not  entitled  to  pay 
and  allowance  from  June  21,  1866,  to  July  10, 1878.  8.  That, 
in  a  suit  brought  in  the  Court  of  Claims  against  the  United 
States,  the  latter  can  recover  on  a  counter-claim  a  ju<^ment 
against  a  claimant  further  than  is  necessary  to  defeat  his 
claim.     4.  That  a  counter-claim  by  the  United  States  in  the 
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Court  of  Glainis  whioL  seeks  an  affirmative  judgment  for  more 
than  twenty  dollars  is  not  a  suit  at  common  law  within  the 
meaning  of  the  Seventh  Amendment  to  the  Constitution ;  and 
that  so  much  of  sect.  3  of  the  act  of  March  8,  1863  (12  Stat 
765),  as  purports  to  confer  on  said  court  power  to  render  such 
judgment,  is  not  in  violation  of  the  Constitution;  and  that  no 
part  of  the  proceedings  in  this  case  constituted  or  belonged  to 
a  suit  at  common  law  within  that  amendment.  6.  That  the 
United  States  under  the  counter-claim  could  recover  of  the 
appellant  the  sum  paid  to  him  by  the  accounting  officers  of 
the  treasury  as  half-pay  and  allowances  for  that  period ;  viz., 
•6,106.53. 

Mr.  Frank  W.  Haekett  for  the  appellant. 

The  attempted  dismissal  by  Secretary  Welles,  by  his  letter 
of  June  19,  1866,  was  illegal  and  void.  Power  summarily  to 
dismiss  a  commissioned  officer  of  the  Marine  Corps  was  at  that 
date  lodged  in  the  President  alone.  Art.  of  War,  2  Stat.  359 : 
Ex  parte  Hennen,  18  Pet.  280 ;  Oratiot  v.  The  United  States, 
1  Ct.  of  CI.  258.  The  presumption  that  an  official  act  of  the 
head  of  a  department  is  that  of  the  President,  appears  to  be 
founded  upon  the  theory  that,  at  some  previous  period,  the 
President  gave  general  directions,  in  conformity  to  which  a 
becret&ry  may  from  time  to  time  transact  public  business. 
But  this  implied  general  authority  must  be  confined  to  such 
ministerial  acts  as  are  within  the  proper  sphere  of  the  secre- 
tary's duties.  On  the  dismissal  of  commissioned  officers  of  the 
army  or  the  navy  by  the  President,  the  order,  to  be  effectual 
and  valid,  if  it  be  not  signed  by  him,  should  at  least  purport 
to  be  an  attestation  of  his  act. 

The  action  of  the  President  and  Senate  in  nominating  and 
confirming  Haycock  did  not  indirectly  have  the  effect  of  dis- 
missing McElrath.  A  dismissal  from  an  office,  the  incumbent 
whereof  is  removable  at  the  pleasure  of  the  President,  may 
be  caused  by  the  appointment  of  a  successor ;  but,  until  the 
latter  is  commissioned,  that  action  vests  no  right  in  him, 
nor  does  it  work  the  removal  of  the  incumbent.  Marhury  v. 
Madison^  1  Cranch,  137;  United  States  v.  LeBaran^  19  How. 
78.  Haycock's  commission  was  not  signed  till  July  13,  1866. 
But  on  that  day  a  statute  went  into  effect  providing  that  no 
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officer  of  the  military  or  the  naval  service  should  in  time  of 
peace  be  dismissed  from  sei*vice  except  upon  and  in  pursuance 
of  the  sentence  of  a  court-martial  to  that  effect,  or  in  com- 
mutation thereof.  14  Stat.  92.  A  Federal  statute  takes  effect 
from  its  date.  Matthew  v.  Zane^  7  Wheat.  164.  This  statute 
took  effect  from  the  beginning  of  July  13.  United  State*  v. 
Lapeyre^  17  Wall.  191 ;  UniUd  States  v.  Norton,  97  U.  S.  164. 
Congress,  under  art.  1,  sect.  8,  of  the  Constitution,  empowering 
them  to  ^^  make  rules  for  the  government  and  regulation  of 
the  land  and  naval  forces,"  may  restrain  the  implied  power  of 
the  President  to  make  summary  dismissals. 

The  claimant  is  entitled  to  full  pay  and  allowances  from 
June  19, 1866,  to  July  10, 1873.  He  was  debarred  from  active 
service  by  a  cause  which  he  could  not  control,  axid  from  no 
fault  of  his  own.  Act  June  30,  1834,  4  Stat.  713 ;  Rev.  Stat, 
sect.  1612 ;  Digest  Decisions  Judge- Advocate-General  of  the 
Army,  pp.  267-268,  sects.  14,  18,  19. 

So  much  of  sect.  3  of  the  act  of  March  3,  1863  (Rev.  Stat 
1061),  as  purports  to  give  the  Court  of  Claims  power  to  render 
judgment  in  favor  of  the  United  States  against  a  claimant,  ia 
in  violation  of  the  Seventh  Amendment  of  the  Constitution, 
which  provides  that  in  suits  at  common  law,  where  the  value 
in  controvei*sy  shall  exceed  twenty  dollars,  the  right  of  trial 
by  jury  shall  be  preserved.  Bains  v.  The  James  and  Catherine, 
1  Baldw.  544 ;  Parsons  v.  Bedford,  3  Pet.  446 ;  WUlard  v.  Dorr, 
8  Mas.  161.  The  counter-claim  upon  which  this  judgment  was 
rendered  was  a  suit  at  common  law  for  money  had  and  re- 
ceived. A  counter-claim  which  seeks  not  merely  to  defeat 
the  cause  of  action,  but  to  obtain  a  distinct  and  independent 
judgment  against  the  claimant,  is  not  a  mere  incident  to  the 
original  claim.  It  is  a  new  suit.  The  original  suit  in  the 
Court  of  Claims  is  not  a  suit  at  common  law,  but  the  moment 
the  government  attempts  to  obtain  an  affirmative  judgment  in 
any  sum  whatever  against  a  claimant,  the  proceeding,  so  far  as 
that  judgment  is  concerned,  becomes  a  suit  at  common  law. 

Unquestionably,  as  a  general  principle.  Congress  has  the 
right  to  prescribe  terms  upon  which  the  government  consents 
to  be  sued.  But  it  cannot  authorize  the  government  to  sue  an 
individual  in  a  suit  at  common  law,  and  deny  him  therein  a 
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trial  by  jury.  Nor  can  it  do  this  indirectly  by  attaching  to 
his  right  to  sue  the  government  a  condition  that  lie  shall  sur- 
render a  privilege  guaranteed  to  him  by  the  Constitution.  He 
may,  by  formally  giving  his  assent  thereto,  waive  the  right  of 
trial  by  jury ;  but  it  is  the  duty  of  Congress  to  preserve  the 
right  in  all  suits  at  common  law.  The  Court  of  Claims  has  no 
jury,  consequently  a  petitioner  cannot  be  said  stm  aponte  to 
waive  his  right  to  one.  Nor  is  it  entirely  correct  to  treat  the 
right  of  bringing  suit  in  the  Court  of  Claims  as  a  faror.  United 
States  V.  Klein,  13  Wall.  144. 

But  conceding  that  the  court  had  authority  to  enter  judg- 
ment upon  the  counter-claim,  the  judgment  itself  was  erroneous. 
The  Secretary  and  the  Second  Comptroller  decided  that  ap- 
pellant was  legally  entitled  to  receive  the  sum  paid  him.  The 
subject-matter  being  within  their  jurisdiction,  it  is  presumed 
that  their  action  was  correct  in  point  of  law.  Wilkes  v.  Dins- 
fnarij  7  How.  89.  If  the  money  was  paid  upon  a  mistake,  it 
was  a  mistake  of  law,  and  according  to  the  well-known  rule 
it  is  not  recoverable. 

The  Second  Comptroller  of  the  Treasury  is  a  qtuisi  judicial 
officer.  His  decisions  have  the  ordinary  elements  of  finality. 
McKee  v.  United  States,  12  Ct.  CI.  532  ;  McKnight  v.  United 
States,  13  id.  292.  They  are  authoritative  declarations  of  law 
binding  on  his  successors,  and  respected  in  like  manner  as  the 
constructions  of  a  statute  which  have  received  judicial  sanction. 
He  has  jurisdiction  to  determine  whether  or  not  an  individual 
is  an  officer  of  the  naval  or  the  military  forces,  and  as  such 
entitled  to  pay  and  allowances. 

This  court  does  not  know  upon  what  precise  grounds  the 
Comptroller  based  his  decision.  There  may  have  been  facts 
presented  to  him  which  do  not  appear  of  record  here.  Because 
the  appellant  brought  his  petition  in  the  Court  of  Claims,  ask- 
ing full  pay  instead  of  half  pay  for  a  specified  period,  and 
because  certain  facts  are  certified  here  from  the  court  below,  it 
does  not  follow  that  the  payment  by  the  Treasurer,  after  allow- 
ance by  the  Second  Comptroller,  was  based  upon  these  facts, 
and  nothing  else.  That,  though  closely  connected  with  the 
present  proceeding,  is  a  distinct  transaction,  and  there  may 
have  been  proof  laid  before  the  Comptroller  which  the  appel- 
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lant  did  not  make  before  the  court  below,  or  which  is  not  cer- 
tified up. 

How  is  this  court,  for  instance,  to  know  whether  or  not 
Lieutenant  McElrath's  case  as  laid  before  the  Comptroller 
came  within  the  provisions  of  the  act  of  March  8,  1865  ? 
That  act  (18  Stat.  489)  was  in  force  at  the  date  of  Secretary 
Welles's  letter.  It  provided  that  in  case  any  officer  dismissed 
by  order  of  the  President  should  "  make  application  for  a  trial, 
setting  forth  under  oath  that  he  has  been  wrongfully  and  un- 
justly dismissed,  the  President  shall,  as  soon  as  the  necessities 
of  the  public  service  may  permit,  convene  a  court-martial  to 
try  such  officer.  And  if  such  court-martial  shall  not  award 
dismissal  or  death  as  the  punishment  of  such  officer,  the  order 
of  dismissal  shall  be  void.  And  if  the  court-martial  aforesaid 
shall  not  be  convened  for  the  trial  of  such  officer  within  six 
months  from  the  presentation  of  his  application  for  trial,  the 
sentence  of  dismissal  shall  be  void.'* 

Suppose  that  an  officer  dismissed  under  such  circumstances 
had  applied  for  a  court-martial.  That  tribunal  is  not  con- 
vened within  six  months,  or,  if  convened,  does  not  award  death 
or  dismissal.  The  statute  makes  the  order  of  dismissal  abso- 
lutely void.  The  President  meanwhile  has  sent  in  to  the  Sen- 
ate, and  that  body  has  confirmed,  the  nomination  of  another 
individual  to  fill  the  vacancy.  Ts  the  dismissal  thus  made  legal 
and  valid  ? 

It  is  error  to  treat  the  Comptroller  as  an  agent  oi  the  govern- 
ment to  settle  accounts  rather  than  as  a  quasi-judicial  officer, 
competent  to  decide  the  question  whether  or  not  Lieutenant 
McElrath  was  legally  an  officer  of  the  navy.  While  his  opinion 
upon  the  law  of  the  case  may  be  pronounced  incorrect  by  this 
court,  payment  of  money  made  by  the  government  in  con- 
formity with  his  opinion  is  final  and  conclusive.  Nor  does  the 
appellant,  by  bnnging  suit  in  the  Court  of  Claims,  reopen  the 
settlement  at  the  treasury  so  as  to  entitle  the  government  to 
recover  money  paid  in  mistake  of  law.  If  this  were  the  case 
of  credits  or  allowances  made  in  an  account,  it  may  be  con- 
ceived that  an  action  on  the  account  would  give  opportunity 
for  the  defendant  to  restate  his  account ;  but  here  the  govern- 
ment has  actually  paid  over  the  money  and  closed  the  transac- 
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tion,  80  far  as  the  question  of  Ihibility  to  pay  anything  at  all 
is  concerned ;  the  only  thing  remaining  unsettled  being  the 
method  of  computation. 

As  there  is  no  statute  of  limitation  running  against  the 
United  States,  there  would  be  constant  danger  in  dealing  with 
the  government,  for  fear  that,  years  after  receiving  one's  law 
ful  dues  (as  he  supposes),  one's  heirs  would  be  called  upon  to 
make  restitution ;  whereas,  practically,  but  little  loss  can  result 
to  the  treasury  from  an  adherence  to  what  has  proved  a  sound 
rule  in  transactions  between  individuals. 

The  Attorney- General  for  the  United  States. 

McElrath  held  his  office  at  the  pleasure  of  the  President,  and 
such  was  the  tenor  of  his  commission. 

The  President's  power  of  summarily  dismissing  an  officer  of 
the  army  or  the  navy,  although  frequently  exercised  from  the 
origin  of  the  government,  was  never  seriously  questioned.  No 
attempt  was  made  until  1865  to  impose  any  limitation  upon 
it.  Sect.  17  of  the  act  of  July  17,  1862  (12  Stat.  596),  did  not 
confer  the  power,  but  rather  recognized  and  declared  its  exist- 
ence, and  requested  him  to  exercise  it  whenever  the  efficiency 
of  either  of  those  branches  of  the  service  would,  in  his  opinion, 
be  thereby  promoted. 

The  letter  of  the  head  of  the  Navy  Department  of  June  19, 
1866,  to  McElrath  as  effectually  severed  his  connection  with 
the  service  as  if  it  had  declared  in  express  terms  that  the  dis- 
missal was  by  order  of  the  President.  Wilcox  v.  Jackson^  13 
Pet.  498.  If  this,  however,  were  an  open  question,  and  doubts 
could  be  raised  on  the  subject,  they  would  be  removed  by  thr 
President's  nominating,  June  27, 1866,  Haycock,  vice  McElrath 
dismissed,  and  his  subsequently  commissioning  the  former  from 
June  20,  1866,  pursuant  to  the  appointment  made  by  and  with 
the  advice  and  consent  of  the  Senate.  The  recoi*d  thus  fur- 
nishes conclusive  proof  of  McElrath's  dismissal  by  the  Presi- 
dent. 

Congress  has  power,  by  express  grant,  to  make  rules  for 
the  government  and  regulation  of  the  land  and  naval  forces. 
Whether  by  such  rules  the  President's  power  of  removal  can, 
consistently  with  the  Constitution,  be  restricted,  is  a  question 
which  does  not  arise  in  this  case.  Sect.  12  of  tlie  act  of  March 
TO*.  XII.  28 
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8,  1866  (18  Stat.  489),  does  not  apply  to  McElrath,  aa  he  did 
not  avail  himself  of  its  provisions ;  nor  does  sect.  5  of  the  ace 
of  July  18,  1866  (14  id.  92),  for  when  it  took  effect  he  was  not 
in  the  service. 

McElrath  being  out  of  the  navy,  his  relations  to  it  thereafter 
were  the  same  as  if  he  had  never  entered  it.  The  Secretary's 
pretended  restoration  of  him  in  1873  was  without  effect.  He 
could  only  be  appointed  by  the  President  in  the  mode  pre- 
scribed by  the  Constitution  and  laws. 

All  the  facts  bearing  upon  the  case  being  set  forth  in  the 
claimant's  petition,  the  issue  before  the  Court  of  Claims  was 
essentially  one  of  law,  involving  the  effect  of  the  order  of  dis- 
missal, its  attempted  revocation,  and  the  lawfulness  of  the  pay* 
ment  made,  under  the  circumstances,  by  officers  of  the  United 
States. 

The  question  of  the  constitutionality  of  sect.  1061,  Rev.  Stat., 
which  he  discusses,  does  not,  therefore,  fairly  arise ;  but,  con- 
ceding that  it  does,  the  section  has  no  relation  to  matters  of 
defence  which  might  be  pleaded  in  a  suit  at  common  law.  It 
authorizes  that  court  to  hear  and  determine  any  distinct  and 
separate  cause  of  action  of  the  United  States  against  the  claim- 
ant, at  the  same  time  with  his  claim ;  and  if  it  be  less  or  equa. 
to  his,  to  set  it  off ;  and  if  it  be  greater,  to  render  judgment 
for  the  United  States.  The  principle  is  the  same  whether  the 
counter-claim  be  greater  or  less  than  the  amount  to  recover 
which  the  suit  was  brought. 

The  act  of  Feb.  10, 1865  (10  Stat.  612),  first  gave  the  formal 
consent  of  the  United  States  to  be  sued.  To  the  privilege  thus 
conferred  Congress  subsequently  attached  the  right  of  the  gov- 
ernment to  plead  a  set-off,  a  counter-claim,  a  claim  for  damages, 
whether  liquidated  or  unliquidated,  or  other  demands  on  its  part. 

McElrath,  by  availing  himself  of  the  privilege,  waived  in  the 
Court  of  Claims  whatever  right  he  possessed  of  trial  by  jury  in 
other  courts. 

A  set-off  is  merely  an  incident  to  a  pending  suit,  and  acta 
upon  a  plaintiff  already  in  court.  Congress  has  not  attempted 
to  bring  debtors  into  a  court  where  there  is  no  trial  by  jury. 
It  simply  says,  that  when  asserting  rights  by  suit  against  tb« 
United  States  they  shall  be  subject  to  its  cross-demand. 
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A  set-off  did  not  exist  at  common  law  in  suits  at  law.  Oreen 
▼.  Darling,  5  Mas.  201 ;   Green  v.  Farmer^  4  Burr.  2214. 

In  a  recent  case  brought  here  by  appeal  from  the  Court  of 
Claims,  where  the  judgment  upon  a  counter-claim  was  for  hun- 
dreds of  thousands  of  dollars,  it  was  not  suggested  or  inti- 
mated by  eminent  counsel  that  sect.  1061  was  unconstitutional. 
Union  Pacific  Railroad  Co.  v.  United  States^  99  U.  S.  402. 

The  argument  of  the  claimant  strikes  at  the  whole  existence 
of  the  court,  for  it  was  as  customary  to  try  by  jury  issues  of 
fact  arising  on  a  petition  of  right,  as  those  arising  in  suits 
brought  by  the  sovereign  against  the  subject.  Tidd's  Practice, 
tit.  Extent  in  Chief,  p.  1046 ;  Manning's  Exchequer  Practice, 
tit.  Petition  of  Right,  p.  85. 

The  receipt  by  the  claimant  of  public  money  to  which  he  had 
no  right,  legal  or  equitable,  gave  to  the  United  States  a  cause 
of  action. 

The  allowance  of  the  claim  by  the  accounting  officers  is  no 
obstacle  to  a  recovery.  After  jurisdiction  to  hear  set-offs  and 
counter-claims  had  been  conferred  on  the  Court  of  Claims, 
Congress  provided,  by  the  act  of  March  80,  1868  (15  Stat.  54, 
sect.  191,  Rev.  Stat.),  that  the  balances  stated  by  those  officers 
upon  settlements  of  public  accounts  should  be  subject  to  re- 
vision by  the  proper  courts. 

Neither  the  United  States  nor  the  claimant  is  bound  by  those 
settlements.  United  States  v.  Bank  of  the  Metropolis^  16  Pet. 
377 ;   United  States  v.  Kaufman^  96  U.  S.  567. 

Public  money  paid  improperly  and  without  authority  of  law. 
by  the  agents  of  the  government,  may  be  recovered.  Cooke  v. 
United  States,  91  U.  S.  897 ;  Bayne  v.  United  States,  98  id. 
642;  Attorney 'Q-eneral  v.  Perry,  2  Com.  481;  United  States 
V.  Bartlett,  2  Ware,  9 ;  Duke  de  Cadaval  v.  Collins,  6  Nev.  & 
M.  824 ;  Jones  v.  Barkley,  2  Doug.  684,  697 ;  Muttyloll  Seal 
V.  Denty  8  Moo.  P.  C.  C.  819 ;  Evanses  Essay  on  the  Action  for 
Money  Had  and  Received,  28,  29. 

Mb.  Justioe  Hablan,  after  stating  the  case,  delivered  the 
opinion  of  the  court. 

The  first  and  second  assignments  of  error  proceed  upon  the 
ground  that,  notwithstanding  the  order  of  dismissal  of  June  19, 
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1866,  and  the  subsequent  appoiiiciueiit,  by  and  witb  the  advice 
and  consent  of  the  Senate,  of  Haycock  as  a  first  lieutenant  in 
the  Marine  Corps,  viae  McElrath,  the  latter  was  never  legally 
dismissed  from  the  service,  but  was,  in  law,  a  first  lieutenant  in 
that  corps  during  the  whole  period  from  June  20, 1866,  to  July 
10,  1878,  and  as  such  entitled  to  full  pay  and  aUowances. 

In  discussing  the  questions  of  law  involved  in  this  position, 
counsel  for  the  claimant  starts  with  these  propositions :  that  the 
order  of  dismissal  issued  from  the  Navy  Department  under  the 
official  signature  of  Secretary  Welles  was  without  aathority  of 
law ;  that  the  President  alone,  at  that  time,  was  invested  with 
power  to  summarily  dismiss  from  the  service  a  commissioned 
officer  of  the  Marine  Corps ;  and  that,  since  the  order  in  ques- 
tion simply  purported  to  be  the  act  of  the  Secretary,  and  did 
not  purport  to  be  the  act  of  the  President,  or  to  have  been 
issued  in  pursuance  of  any  previous  direction  by  him  given,  the 
presumption  cannot  be  indulged  that  the  dismissal  of  Lieuten- 
ant  McElrath  was  by  order  of  the  President. 

These  propositions  open  up  a  very  broad  field  of  inquiry  ha 
to  what  exceptions  there  are  to  the  general  rule  that  the  direc- 
tion of  the  President  is  to  be  presumed  in  all  instructions  and 
orders  issuing  from  the  proper  department  concerning  executive 
business,  notwithstanding  they  may  contain  no  express  state- 
ment of  any  direction  from  him  as  to  the  matters  to  which  such 
instructions  or  orders  refer.  There  are,  undoubtedly,  official 
acts  which  the  Constitution  and  laws  require  to  be  performed 
by  the  President  personally,  and  the  performance  of  which  may 
not  be  delegated  to  heads  of  departments,  or  to  other  officers 
ill  the  executive  branch  of  the  govei-nment.  It  is  equally  true 
that,  as  to  the  vast  multiplicity  of  matters  involved  in  the 
administration  of  the  executive  business  of  the  government,  it 
is  physically  impossible  for  the  President  to  give  them  his  per- 
sonal supervision.  Of  necessity  he  must,  as  to  such  matters, 
discharge  his  duty  through  the  instrumentality  or  by  the  agency 
of  others.  Whether  a  particular  act  belongs  to  one  or  the 
other  of  these  classes  may  sometimes  be  veiy  difficult  to  deter- 
mine, and  we  shall  not  attempt  now  to  lay  dovm  any  general 
rule  upon  the  subject.  Nor  shall  we  extend  this  opinion  by 
any  consideration  of  the  question  whether  the  particular  order, 
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signed  by  Secretaiy  Welles,  should  not  be  presumed  to  have 
been  issued  by  direotion  of  the  President.  The  determination 
of  that  question  is  not  essential  to  the  disposition  of  this  case, 
since,  if  that  order  should,  for  the  reasons  urged  by  the  claim- 
ant's counsel,  be  deemed  a  nullity,  the  nomination  and  con 
firmation,  subsequently,  of  Lieutenant  Haycock,  followed  by 
his  commission,  as  a  first  lieutenant  in  the  Marine  Corps  in  place 
of  Lieutenant  McElrath,  as  certainly  operated,  under  the  law  as 
it  then  was,  to  remove  the  latter  from  the  service,  as  if  he  had 
been  dismissed  by  direct  order  of  the  President  under  his  own 
signature.  This,  because,  as  is  conceded,  the  President,  at  the 
time  he  adced  the  advice  and  consent  of  the  Senate  to  the 
appointment  of  Lieutenant  Haycock  in  place  of  Lieutenant 
McElrath,  had  the  power  to  dismiss  the  latter,  summarily, 
from  the  service.  That  power,  if  not  possessed  by  the  Presi- 
dent, in  virtue  of  his  constitutional  relations  to  the  army  and 
navy  (and  as  to  that  question  we  express  no  opinion),  was 
given  by  an  act  of  Congress  approved  July  17,  1862.  The 
seventeenth  section  of  that  statute  declared  ^'that  the  Presi- 
dent of  the  United  States  be,  and  hereby  is,  authorized  and 
requested  to  dismiss  and  discharge  from  the  militaiy  seiTice, 
either  in  the  army,  navy,  marine  corps,  or  volunteer  force,  in 
the  United  States,  any  officer,  for  any  cause  which,  in  his  judg- 
ment, either  renders  such  officer  unsuitable  for,  or  whose  dis- 
mission would  promote,  the  public  service."  12  Stat.  699.  The 
message  of  the  President  informing  the  Senate  o^  the  dismis- 
sal of  Lieutenant  McElrath,  and  the  consent  of  the  Senate  to 
the  appointment  of  Lieutenant  Haycock,  in  his  stead,  followed 
by  a  commission,  in  due  form,  clearly  invested  the  latter  with 
the  office  which  McElrath  had  held,  and  gave  him  from  that 
time  the  exclusive  right  to  the  pay  and  allowances  attached  to 
that  position. 

But  we  are  here  met  with  the  suggestion  that  a  vacancy 
did  not  exist,  and  Lieutenant  Haycock's  right  to  the  office 
did  not  attach  until  he  received  his  commission  on  the  thir- 
teenth day  of  July,  1866,  on  which  day,  and  from  the  first 
moment  of  that  day,-— as  is  claimed  upon  the  authority  of 
United  States  v.  Lapeyre  (17  Wall.  191)  and  United  States  v. 
Norton  (97  U.  S.  164), — it  was  the  law  that  ''no  officer  of  the 
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military  or  naval  service  shall,  in  time  of  peace,  be  dismisfled 
from  service,  except  upon  and  in  pursuance  of  the  sentence 
of  a  court-martial  to  that  effect,  or  in  commutation  thereof/' 
Act  of  July  18, 1866, 14  Stat.  92.  To  this  suggestion  one  obvi- 
ous answer  is,  that  the  act  of  July  18,  1866,  was  not,  on  thai 
day,  in  effective  operation.  That  act  assumes  to  control  the 
President,  in  the  matter  of  dismissing  officers  from  the  naval 
and  military  service,  only  in  time  of  peace.  Its  purpose  was, 
upon  the  declaration  of  peace,  to  suspend  the  broad  power 
which  he  exercised  during  the  recent  rebellion,  when  prompt, 
vigorous  action  was  often  demanded,  to  dismiss  an  officer  from 
the  service  whenever,  in  his  judgment,  the  public  interests 
would  thereby  be  promoted.  But  when  was  the  rebellion  sup- 
pressed and  peace  inaugurated  ?  Not  until  the  twentieth  day 
of  August,  1866,  on  which  day  the  President  announced,  by 
proclamation,  that  the  insurrection  against  the  national  author 
ity  was  at  an  end,  and  that  '^  peace,  order,  tranquillity,  and  civil 
authority  "  then  existed  '^  in  and  throughout  the  whole  of  the 
United  States  of  America !  "  14  Stat.  814 ;  United  States  v. 
Anderson,  9  Wall.  71  ;  The  Protector,  12  id.  702.  The  effect 
of  that  proclamation,  as  fixing  the  time  when  the  rebellion 
closed,  was  distinctly  recognized  by  Congress  in  the  act  of 
March  2,  1867  (14  Stat.  422),  which  declared  that  the  pre- 
vious act  of  June  20,  1864  (18  id.  144),  increasing  the  pay 
of  soldiers  in  the  army,  should  be  continued  in  full  force 
and  effect  for  three  years  ^^  after  the  close  of  the  rebellion,  as 
announced  by  the  President  of  the  United  States,  by  proclama- 
tion, bearing  date  Aug.  20,  1866."  Since  peace,  in  contempla- 
tion of  law,  could  not  exist  while  rebellion  against  the  national 
government  remained  unsuppressed,  the  close  of  the  rebellion 
and  the  complete  restoration  of  the  national  authority,  as  an- 
nounced by  the  President  and  recognized  by  Congress,  must 
be  accepted  as  the  beginning  of  the  ^Hime  of  peace,''  during 
which  the  President  was  deprived  of  the  power  of  summarily 
dismissing  officers  from  the  military  and  naval  service. 

It  results  that  neither  when  Lieutenant  Haycock  was  nomi- 
nated to  and  confirmed  by  the  Senate,  nor  when  he  was 
commissioned  in  place  of  McElrath,  was  the  sentence  of  a 
court-martial,  or  any  commutation  thereof,  required  as  a  con- 
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dition  precedent  to  the  exercise  by  the  President  of  the  power 
of  dismissal,  or  to  his  appointment  of  an  officer  in  the  service, 
by  and  with  the  advice  and  consent  of  the  Senate. 

It  also  necessarily  follows,  from  what  has  been  said,  that 
the  orders  which  issued  from  the  Navy  Department  under 
the  signature  of  Secretary  Robeson,  in  1878  and  1874,  even  if 
issued  by  direction  of  the  President,  were  inoperative  for  the 
purpose  of  reinstating  the  appellant  in  his  position  as  a  first 
lieutenant  in  the  Marine  Corps.  The  position  to  which  it  was 
attempted  to  restore  him  had,  as  we  have  seen,  been  previously 
filled  by  constitutional  appointment,  and  by  the  laws  then  in 
force  the  incumbent  could  neither  be  displaced  nor  dismissed, 
except  ^^upon  and  in  pursuance  of  the  sentence  of  a  court- 
martial  to  that  efEect,  or  in  commutation  thereof."  The  at- 
tempted restoration  was  ineffectual  for  the  additional  and 
equally  conclusive  reason,  that  the  complement  of  first  lieu- 
tenants in  the  Marine  Corps  was  at  that  time  full.  The  order 
assuming  to  restore  him  was,  of  course,  for  the  reasons  already 
given,  equally  inoperative  to  entitle  him  to  pay  and  allowances 
for  any  portion  of  the  period  covered  by  the  account  settled  by 
the  officers  of  the  treasury.  The  requisition  upon  the  Secre- 
tary of  the  Treasury  by  the  Secretary  of  the  Navy  was,  conse- 
quently, without  warrant  of  law.  During  the  period  for  which 
the  appellant  was  allowed  half-pay  he  was  not  an  officer  in  the 
service,  and  the  allowance  to  him  of  pay,  after  the  appointment 
of  his  successor,  was  illegal. 

We  come  now  to  inquire  whether  the  Court  of  Claims  erred 
in  awarding  judgment  against  the  appellant  for  the  amount 
paid  to  him  out  of  the  treasury  of  the  United  States  upon  the 
settlement  of  his  accounts. 

Upon  this  branch  of  the  case  counsel  for  the  claimant  con 
tends  that  so  much  of  the  act  of  March  8,  1863,  as  invests  the 
Court  of  Claims  with  power  to  render  judgment  in  favor  of  the 
United  States  against  a  claimant,  is  in  violation  of  the  Seventh 
Amendment  of  the  national  Constitution,  which  provides  that 
in  suits  at  common  law,  where  the  value  in  controversy  shall 
exceed  twenty  dollars,  the  right  of  trial  by  jury  shall  be  pre- 
served. 

That  section,  referring  to  the  trial  of  causes  in  whioh  th« 
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goverament  may  plead  against  the  claimant  any  set-off,  cx)unter 
claim,  claim  for  damages,  or  other  demand,  provides  that  the 
court  shall  hear  and  determine  such  claim  and  demand  both  for 
and  against  the  government  and  claimant ;  and  if,  upon  the 
whole  case,  the  court  finds  that  the  claimant  is  indebted  to  the 
government,  it  ^^  shall  render  judgment  to  that  effect,  and  such 
judgment  shall  be  final,  with  the  right  of  appeal,  as  in  other 
cases  provided  for  by  law."  There  is  nothing  in  these  pro- 
visions which  violates  either  the  letter  or  spirit  of  the  Seventh 
Amendment.  Suits  against  the  government  in  the  Court  of 
Claims,  whether  reference  be  had  to  the  claimant's  demand,  or 
to  the  defence,  or  to  any  set-off,  or  counter-claim  which  the 
government  may  assert,  are  not  eontroUed  by  the  Seventh 
Amendment.  They  are  not  suits  at  common  law  within  its 
true  meaning.  The  government  cannot  be  sued,  except  with 
its  own  consent.  It  can  declare  in  what  court  it  may  be  sued, 
and  prescribe  the  forms  of  pleading  and  the  rules  of  practice  to 
be  observed  in  such  suits.  It  may  restrict  the  jurisdiction  of 
the  court  to  a  considemtion  of  only  certain  classes  of  claims 
against  the  United  States.  Congress,  by  the  act  in  question, 
informs  the  claimant  that  if  he  avails  himself  of  the  privilege 
of  suing  the  government  in  the  special  court  organized  for  that 
purpose,  he  may  be  met  with  a  set-off,  counter-claim,  or  other 
demand  of  the  government,  upon  which  judgment  may  go 
against  him,  without  the  intervention  of  a  jury,  if  the  court, 
upon  the  whole  case,  is  of  opinion  that  the  government  is  en- 
titled to  such  judgment.  If  the  claimant  avails  himself  of  the 
privilege  thus  granted,  he  must  do  so  subject  to  the  conditions 
annexed  by  the  government  to  the  exercise  of  the  privily. 
Nothing  more  need  be  said  on  this  subject. 

The  remaining  objection  against  the  judgment  in  favor  of 
the  government  upon  its  counter-claim  deserves  notice  at  our 
hands.  It  is,  in  substance,  this :  That  the  Secretary  of  the 
Navy,  the  Second  Comptroller,  and  the  Fourth  Auditor  hav- 
ing examined  the  claim  of  Lieutenant  McElrath,  and,  with 
full  knowledge  of  all  the  facts,  decided  that  he  was  legally 
entitled  to  half-pay  and  allowances  for  the  period  in  question, 
the  amount  paid  him  cannot  be  reclaimed  because  of  the  sub- 
sequent discovery  that,  in  point  of  law,  he  was  not  an  officer  in 
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the  Marine  Corps  during  the  period  for  which  he  was  allowed 
such  half-pay.  This  view  is  controverted  by  the  Attorney- 
General,  who  contends  that  the  right  of  the  government  to 
reclaim  money  paid  out  of  the  treasury  under  a  mere  mistake 
of  law  is  not  subject  to  the  same  limitations  which,  under  like 
circumstances,  would  be  applied  between  individuals.  The 
Attorney-General  goes  even  further,  and  insists  that  whether 
the  mistake  be  one  of  fact  or  of  law,  or  of  both,  the  government 
may  always  recover  from  third  persons  money  improperly  paid 
out  of  the  public  treasury  by  its  accounting  oflBcers,  not  in  pur- 
suance of  previous  judicial  determination.  Whether  the  one 
or  the  other  of  these  views,  in  the  broad  terms  in  which  they 
are  announced,  is  correct,  we  will  not  now  inquire.  For  if  the 
general  rule  applicable  in  such  cases  would  preclude  the  gov- 
ernment fi*om  reclaiming  money  which  had  been  paid  under 
a  mistake  of  law  simply,  that  rule  is  inapplicable  under  the 
circumstances  disclosed  in  the  present  case. 

Had  the  appeUant  rested  upon  the  settlement  of  his  account 
by  the  proper  officers  of  the  government,  his  right  to  invoke 
the  general  rule,  to  which  we  have  referred,  would  have  been 
entitled  to  more  consideration  than  it  can  now  receive.  Upon 
receiving  the  amount  awarded  to  him  by  the  representatives  of 
the  government,  he  distinctly  announced  his  purpose  not  to 
abide  by  their  settlement  of  his  accounts;  but,  in  disregard 
thereof,  to  demand  an  additional  sum  upon  the  basis  of  full  pay 
and  allowances  from  June  20,  1866,  to  July  10,  1878. 

This  suit  itself  invites  the  court  to  go  behind  that  settle- 
ment, to  re-examine  all  the  questions  arising  out  of  the  appel- 
ant's  claim  for  full  pay  and  allowances,  and  to  correct  the 
error  which  he  insists  was  committed  to  his  prejudice  by  the 
accounting  officers  of  the  government.  The  government,  de- 
clining to  plead  the  settlement  of  1874  in  bar  of  the  suit,  meets 
him  upon  his  own  chosen  ground,  and,  insisting  that  its  offi- 
cers, misapprehending  the  law,  paid  to  him  out  of  the  treasury 
money  to  which  he  was  not  legally  entitled,  asks,  as  we  think 
it  may  rightfully  do,  judgment  for  the  amount  thus  improperly 

paid  to  him. 

Judgment  cffirmsd. 
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Swift  v.  Smith. 

1.  A  party  who,  before  its  maturity  and  for  a  raluable  oontideration,  pvrchaiM 

mercantile  paper  from  the  apparent  owner  thereof  acquire!  a  right  thereto 
which  can  only  be  defeated  by  proof  of  bad  faith  or  of  actual  notioe  of 
such  facts  as  impeach  the  yalidity  of  the  transaction. 

2,  A.,  to  secure  the  payment  of  his  note  to  B.,  executed  to  C.  a  deed  of  trust  of 

land  of  even  date  therewith,  which  was  duly  recorded.  A.  afterwards  oon- 
Teyed  the  land  to  D.,  and  it  became  the  property  of  C.  through  suidiy 
mesne  conveyances  duly  recorded,  each  of  which,  including  that  to  C, 
recited  that  the  land  was  subject  to  the  deed  of  trust.  C.  then,  to  secure 
the  payment  of  certain  bonds,  made  a  deed  of  trust  of  the  land,  which  wu 
duly  recorded ;  and  subsequently  there  was  filed  for  record  an  Ins^miMnt 
executed  by  him,  purporting  to  release  to  his  grantor  "  all  the  right,  tids, 
interest,  claim,  and  demand  "  which  he,  C,  had  acquired  by  virtue  of  the 
trust-deed  executed  to  him  by  A.  to  secure  the  note.  The  release  did  not 
acknowledge  the  payment  of  the  note.  C.  thereafter  made  another  deed  of 
trust.  E.  was,  long  prior  to  the  execution  of  the  conveyances,  except  tbe 
deed  of  trust  and  that  from  A.  to  D.,  the  lawful  holder  of  A.'s  note,  it  hav- 
ing for  a  valuable  consideration  been  duly  assigned  to  him  before  its  msr 
turity.  Held,  that  E.  was  entitled  to  the  lien  created  by  A.'s  deed  of  tmst 
S  The  court  adheres  to  the  rule  announced  in  Brine  v.  Inguranee  Compasni  (90 
U.  S.  627),  touching  the  statutory  right  of  redeeming  mortgaged  lands  in 
Illinois  after  a  judicial  sale  under  a  decree  of  foreclosure  of  a  mortgage  or 
deed  of  trust. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
Northern  District  of  Illinois. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  William  C.  Croudy  for  the  appellants. 

Mr.  William  T.  Burgess  and  Mr.  Van  H.  Higgins^  eontra. 

Mb.  Justice  Strong  delivered  the  opinion  of  the  court. 

The  appellants  complain  of  the  decree  of  the  Circuit  Court 
because  it  adjudged  that  the  complainant,  Janet  Smith,  as  ad- 
ministratrix of  David  Smith,  deceased,  had  a  lien  on  the  lots 
described  in  the  bill,  by  virtue  of  the  deed  of  trust  purporting 
to  have  been  made  by  George  N.  Williams  to  Obadiah  Jack- 
son on  the  first  day  of  October,  1868,  and  because  it  adjudged 
that  lien  to  be  prior  to  the  lien  in  favor  of  Joseph  Swift  and 
Edwin  Swift,  and  that  in  favor  of  Elizabeth  Carroll  and  Ellen 
Carroll.  There  are  other  objections  to  the  decree,  but  the  two 
mentioned  are  the  most  impoitant,  for  they  strike  at  all  th« 
relief  sought  by  the  complainant's  bill 
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Both  the  defendants  below  (now  appellants)  and  the  com- 
plainant claim  under  Charles  C.  Waite,  who,  it  is  agreed,  was 
the  owner  of  the  lots  on  the  first  day  of  October,  1868.  On 
that  day  Charles  C.  Waite  made  his  deed  of  the  lots  to  one 
George  N.  Williams,  which  was  duly  recorded  on  the  twenty- 
fourth  day  of  the  same  month.  To  secure  the  payment  of  part 
of  the  purchase-money,  Williams  gave  two  promissory  notes, 
both  dated  Oct.  1,  1868,  payable  to  the  order  of  Charles  C. 
Waite,  —  one  for  f  6,000,  payable  in  one  year  from  its  date,  and 
the  other  for  $80,000,  payable  four  years  after  its  date,  with 
interest  at  the  rate  of  eight  per  cent,  payable  semi-annually. 
On  the  same  day  (October  1)  Williams  made  and  delivered 
his  deed  of  trust  of  the  lots,  sold  to  him  by  Charles  C.  Waite, 
to  Obadiah  Jackson,  to  secure  payment  according  to  the  tenor 
of  the  promissory  notes  he  had  given.  This  deed  was  duly 
acknowledged  and  recorded  concurrently  with  Waite's  deed  to 
him.  In  effecting  the  sale  from  Waite  to  Williams,  and  in 
taking  the  notes  and  security  for  the  payment  of  the  purchase- 
money,  Jackson  was  the  attoiiiey  and  agent  for  the  vendor,  and 
<luring  some  years  thereafter  the  interest  on  the  $80,000  note 
appears  to  have  been  paid  through  him.  The  $6,000  note  was 
])aid  at  its  maturity.  The  other  note  came  into  the  hands  of 
Waite,  the  vendor,  then  living  in  New  York,  and  he  soon  after- 
wards transferred  and  indorsed  it  to  the  order  of  his  brother, 
Silas  M.  Waite,  who  subsequently,  and  before  it  fell  due,  in- 
dorsed it  generally  in  blank  to  Obadiah  Jackson.  Thus  Jack- 
son became  clothed  with  apparent  ownership  of  the  note,  and 
with  apparent  power  to  transfer  it  by  his  indorsement. 

On  the  eighteenth  day  of  April,  1871,  Jackson  borrowed 
from  David  Smith,  the  complainant's  intestate,  the  sum  of 
$31,500,  giving  his  promissory  note  therefor,  and  to  secure  the 
payment  of  his  note  he  indorsed  and  delivered  to  Smith  the 
Williams  note  for  $30,000  as  a  collateral.  This  was  nearly  a 
year  and  a  half  before  its  maturity.  At  the  time  when  the 
note  was  thus  indorsed  to  Smith  there  were  entries  upon  its 
back  of  payments  of  interest  upon  it  up  to  May  17,  1871. 
These  entries  purported  to  be  acknowledgments  of  ^^S.  M. 
Waite  by  O.  Jackson."  There  was  also  a  regular  chain  of  in- 
dorsements by  Charles  C.  Waite,  the  payee,  to  Silas  M.  Wait€ 
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or  order ;  by  Silas  M.  Waite  to  Obadiali  JackBOD  or  order,  fol 
lowed  by  an  indorsement  by  Obadiah  Jackson  in  blank.  There 
was  also  on  the  margin  of  the  note  the  following :  ^^  This  note 
secured  by  trust-deed  of  even  date  herewith,  duly  stamped.'' 

Thus  far  the  facts  appear  without  any  real  controversy,  and 
unless  there  is  something  in  the  case  to  qualify  them,  they  un- 
questionably establish  that  on  the  18th  of  April,  1871,  Smith 
became  the  bona  fide  holder  of  the  $80,000  note  for  value  paid, 
and  as  such  entitled  to  the  benefit  of  the  deed  of  trust  given  by 
Williams  to  Jackson  to  secure  its  payment.  Though  he  took 
it  only  as  a  collateral  security  for  a  loan  made  to  Jackson  at  the 
time,  he  was  entitled  to  the  protection  of  a  purchaser  for  value, 
without  notice  of  anything  to  impeach  his  right. 

Conceding,  what  appears  to  be  more  than  probable,  that 
Jackson  was  not,  in  fact,  the  owner  of  the  note  when  he  trans- 
ferred it  to  Smith,  that  he  simply  held  it  as  agent  or  attorney 
of  S.  M.  Waite  for  collection,  and  that  in  transferring  it  to 
Smith  he  perpetrated  a  fraud  upon  the  true  owner,  it  is  still 
certain  that  he  was  clothed  by  Waite  with  power  to  transfei 
the  ownership  as  he  did.  Waite's  indorsement  of  the  note  to 
him  gave  him  that  power ;  and,  though  its  exercise  was  a  fraud, 
if  Smith  advanced  his  money  in  good  faith,  relying  upon  Jack- 
son's apparent  ownership,  he  was  justified  in  so  doing,  and  S. 
M.  Waite,  who  enabled  Jackson  to  negotiate  the  note,  thereby 
lost  his  title.     He  was  bound  by  Jackson's  act. 

There  is  nothing  in  the  case  to  show  that  Smith's  purchase 
was  not  in  good  faith.  There  was  nothing  upon  the  note,  nor 
anything  in  the  indorsement  thereon,  to  notify  him  that  it  did 
not  belong  to  Jackson,  both  legally  and  equitably.  It  was 
mercantile  paper,  and  not  due.  One  who  purchases  such 
paper  from  another,  who  is  apparently  the  owner,  giving  a 
consideration  for  it,  obtains  a  good  title,  though  he  may  know 
facts  and  circumstances  that  cause  him  to  suspect,  or  would 
cause  one  of  ordinary  prudence  to  suspect,  that  the  person  from 
whom  he  obtained  it  had  no  interest  in  it,  or  authority  to  use 
it  for  his  own  benefit,  and  though  by  ordinary  diligence  he 
could  have  ascertained  those  facts.  Goodman  v.  Simonds^  20 
How.  848.  He  can  lose  his  right  only  by  actual  notice  or  bad 
bdth.     It  is  true  that  if  the  bill  or  note  be  so  marked  on  iti 
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fBce  as  to  show  that  it  belongs  to  some  other  person  than  the 
one  who  offers  to  negotiate  it,  the  purchaser  will  be  presumed 
to  have  knowledge  of  the  true  owner,  and  his  purchase  will 
not  be  held  to  be  bona  fide.  Fowler  y.  Brantly^  14  Pet.  818. 
Nothing  of  this  kind  existed  in  the  present  case.  Everything 
upon  the  note  tended  to  show  that  it  belonged  absolutely  to 
Jackson  when  Smith  bought  it.  And  we  fail  to  discover  any* 
thing  in  the  entries  of  interest  payments,  or  in  any  other  cir- 
cumstances, that  should  have  aroused  even  suspicion  to  the 
contrary. 

We  are  unable,  therefore,  to  comprehend  how  it  can  be  main- 
tained, as  the  appellants  contend,  that  the  note  did  not  belong 
to  the  complainant,  but  belonged  to  Silas  M.  Waite.  What- 
ever may  have  been  the  fact  before  its  indorsement  to  David 
Smith,  and  even  after  its  indorsement  to  Jackson,  Waite  was 
estopped  from  asserting  any  claim  to  it  by  its  transfer  to 
Smith.  It  is  true  Waite  is  not  a  party  to  this  suit.  The  de- 
cree  does  not  bind  him.  But  there  is  enough  without  the 
decree  to  estop  him.  He  was  examined  as  a  witness  for  the 
appellants  on  the  I2th  of  May,  1877.  Then,  if  not  before,  he 
was  informed  that  the  note  had  been  transferred  to  Smith, 
and  that  Smith's  administratrix  was  proceeding  to  collect  it. 
Plainly,  then,  it  became  his  duty  to  assert  his  claim  to  it,  if  any 
he  then  had.  He  could  not  innocently  lie  by  without  inter- 
vention, or  any  action  to  vindicate  his  claim,  while  she  was 
proceediiig  to  enforce  the  trust.  His  laches,  if  he  had  any 
right,  was  inexcusable.  But  he  made  no  movement  in  this  case, 
and,  so  far  as  it  appears,  none  elsewhere. 

Without  further  remark  upon  this  part  of  the  case,  we  think 
we  have  said  enough  to  warrant  the  conclusion  at  which  we 
have  arrived,  that  the  complainant's  intestate,  on  the  18th  of 
April,  1871,  became  the  owner  of  the  note,  and  thereby  en- 
titled to  the  benefit  of  the  trust  declared  in  the  deed  of  Wil- 
liams to  Jackson. 

The  appellants,  however,  contend  that  no  lien  was  created  by 
that  deed,  because,  as  they  assert,  Williams  was  a  fictitious 
person,  or  an  aliaB  of  Jackson,  and,  therefore,  that  the  pretended 
deed  was  void,  since  no  man  can  convey  to  himself.  This  is  a 
strange  position  for  the  appellants  to  take.     If  there  was  no 
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snoh  person  as  Williams,  then  Waiters  deed  to  Wiiliams  was  a 
nullity,  for  there  was  no  person  to  take,  and,  as  all  the  rights 
which  the  appellants  assert  come  from  Waite  through  Williams 
(as  will  appear  hereafter),  they  have  no  interest  in  resisting 
the  demand  of  the  complainant,  and  are  not  entitled  to  be  heard 
in  the  case.  And  so,  as  all  the  rights  they  assert  are  by  vir- 
tue of  a  deed  subsequently  made  by  Williams  (a  deed  hereafter 
to  be  noticed),  it  is  not  easy  to  see  how  they  can  have  any 
standing ;  or,  if  Williams  was  but  another  name  for  Jackson, 
and  Waiters  deed  was  made  to  Jackson  under  the  name  of  Wil- 
liams, then  the  note,  though  signed  by  the  name  George  N. 
Williams,  was  Jackson's  note,  and  the  trust-deed  signed  by  the 
same  name  would  be  construed  as  a  declaration  of  trust  for  tlie 
security  of  the  note,  equivalent  to  a  covenant  to  stand  seised  to 
uses  for  the  holder.  But  we  are  of  opinion  that  Williams  was 
not  a  myth.  Beyond  doubt  Waite's  deed  was  made  to  a  pe^ 
son  calling  himself  Williams,  and  made  to  the  same  person  who 
signed  the  note  and  signed  and  acknowledged  the  deed  of  tnist 
Whether  that  was  his  real  name  or  not  is  immaterial.  He  ap- 
peared before  the  notary  and  acknowledged  the  deed  as  his. 
He  was  not  Jackson,  it  is  clear.  The  evidence  that  the  wit- 
nesses called  in  1877  knew  no  such  person  as  George  N.  Wil- 
liams, in  a  city  containing  several  hundred  thousand  infaab- 
itants,  is  hardly  worthy  of  respect  as  proof  that  no  such  person 
was  in  Chicago  in  1868.  The  existence  of  the  lien,  or  of  the 
trust  declared  by  the  deed,  is  not  to  be  disproved  by  such  evi- 
dence. 

Concluding,  then,  that  David  Smith,  on  the  18th  of  April 
1871,  obtained  a  lien  on  the  lots  described  in  the  bill  by  virtue 
of  the  deed  of  trust  from  Williams  to  Jackson,  we  come  to  con- 
sider the  second  leading  objection  urged  against  the  decree  of 
the  Circuit  Court.  It  is  that  the  court  erred  in  decreeing  that 
lien  to  be  prior  to  the  liens  in  favor  of  the  appellants  Swift  and 
Carroll. 

To  comprehend  this  assignment  of  error,  it  is  necessary  to 
observe  the  fact«  as  they  appear  in  the  record. 

On  the  fifth  day  of  October,  1868,  Williams,  who  bad  then 
become  the  purchaser  of  the  lots,  and  who  held  them  subject 
to  his  deed  of  trust  to  Jackson,  sold  and  conveyed  them  bj 
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warranty  deed  to  Mary  P.  Moody  for  the  conBide/ation  of 
160,000,  subject  to  the  deed  of  trust  to  secure  the  ptivment 
of  the  1^0,000  note  which  the  grantee  agreed  to  assume  and 
pay  as  part  of  the  consideration  of  the  purchase.  This  deed 
was  recorded  Oct.  24, 1868. 

On  the  17th  of  May,  1871,  Mary  P.  Moody,  by  warranty 
deed,  recorded  May  25, 1871,  conveyed  the  lots,  for  the  con- 
sideration  of  $45,000,  to  Charles  V.  Dyer,  subject  to  the  trust- 
deed  aforesaid,  describing  it  as  given  to  secure  the  note  for 
980,000,  which  amount,  with  interest  from  date,  the  grantee 
covenanted  to  pay  as  part  of  the  consideration. 

Afterwards,  on  the  first  day  of  June,  1872,  Charles  V.  Dyer 
and  wife,  by  deed  of  that  date  with  warranty,  conveyed  the 
lots  to  Obadiah  Jackson  aforesaid,  expressly  subject  ^^to  a 
trust-deed  given  by  George  N.  Williams  to  Jackson,  dated 
Octl  1,  1868,  ...  to  secure  a  certain  note  on  which  is  due 
$30,000  and  interest."  This  deed  was  filed  for  record  June  18, 
1872. 

Subsequently  Jackson,  with  his  wife,  made  a  deed  of  trust  of 
the  same  property  to  Norman  Perkins  to  secure  tbe  payment 
of  an  indebtedness  by  two  bonds,  each  for  $25,000,  given  by 
Jackson,  one  to  Joseph  Swift  and  the  other  to  Edwin  Swift. 
This  deed  was  dated  June  1,  1872,  acknowledged  June  29, 
1872,  and  filed  for  record  Aug.  8,  1872. 

On  the  same  day,  Aug.  3,  1872,  there  was  filed  for  record 
an  instrument  puporting  to  be  a  release  by  Jackson,  to  Charles 
y.  Dyer,  for  the  consideration  of  one  dollar,  of  the  right,  title, 
interest,  claim,  and  demand  of  him,  the  said  Jackson,  which 
he  had  acquired  by  virtue  of  the  trust-deed  given  to  him  by 
Williams  to  secure  payment  of  the  $30,000  note.  This  release 
was  dated  Oct.  2,  1871.  It  was  not  acknowledged  until  Aug. 
8, 1872,  the  day  when  the  deed  of  trust  to  Perkins  was  filed 
for  record,  nor  4id  it  acknowledge  the  payment  of  the  note. 

On  the  thirteenth  day  of  November,  1876,  Jackson  and  wife 
made  a  second  deed  of  trust,  conveying  the  lots  with  other 
property  to  George  Chandler  to  secure  the  payment  of  notes 
which  he  had  given  to  Elizabeth  Carroll  and  Ellen  Carroll. 
This  deed  was  filed  for  record  on  the  next  following  day. 

This  recital  of  the  conveyances  exhil)its  the  fact  that  the 
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lien  of  the  tnist-deed  to  Jackson,  given  to  secure  the  payment 
of  the  note  for  $30,000,  was  long  prior  in  time  to  the  liens  of 
the  Messrs.  Swift,  and  Elizabeth  and  Ellen  Carroll,  and  it  was 
certainly  in  existence  on  the  18th  of  April,  1871,  when  that 
note  was  indorsed  to  Smith,  the  complainant's  intestate. 

But  it  is  earnestly  insisted  by  the  appellants  that  the  act  of 
Jackson  in  making  the  release  to  Dyer  protects  them  against 
the  Williams  deed  of  trust.  That  the  release  was  a  gross  fraud 
upon  the  rights  of  Smith,  the  holder  of  the  Williams  note,  is 
plain  enough,  and  we  think  both  the  Swifts  and  the  CarroUa 
had  constructive,  if  not  actual,  notice  that  it  was  fraudulent. 
They  were  bound  to  know  what  was  in  the  line  of  their  title, 
that  title  being  upon  record.  They  are  presumed  to  have 
known,  and  they  are  affected  by  the.  recitals  in  the  deed  under 
which  they  assert  their  rights.  The  trust-deed  to  Jackson 
informed  them  of  the  trust  to  protect  the  $80,000  note,  and 
informed  them  that  when  the  release  was  made  and  put  upon 
record  the  note  had  not  matured.  The  deeds  to  Mrs.  Moody, 
to  Dyer,  and  from  Dyer  to  Jackson,  all  recited  the  continued 
existence  of  the  debt,  down  to  June,  1872,  and  each  grantee, 
including  Jackson,  assumed  its  payment.  The  record  assured 
them  that  Jackson  was  the  owner  of  the  lots  when  the  release 
to  Dyer  was  made,  and  that  Dyer  had  no  interest  in  the  trust- 
deed  to  be  released.  They,  therefore,  were  informed  that  the 
release  was  substantially  a  release  by  Jackson  to  himself  of  a 
debt  which  he  had  assumed  to  pay.  Even  if  his  power  to 
execute  the  trust  confided  in  him  by  the  trust-deed  was  not 
extinguished  by  his  acquisition  of  the  property,  it  was  evident 
that  he  could  not  release  the  lien,  while  he  remained  the  owner 
of  the  lots,  without  a  gross  abuse  of  his  trust.  In  regard  to 
Perkins,  who  was  the  trustee  in  Jackson's  deed  to  secure 
the  Swifts*  loans,  and  who  was  their  attorney  to  examine  the 
title  before  the  loans  were  made  and  the  trust-deed  was  exe- 
cuted, it  appears  that  he  knew  there  was  no  release  of  the  trust 
for  the  protection  of  the  Williams  note,  and  required  one  to 
be  filed.  The  release  was  brought  to  him  by  Jackson,  unac- 
knowledged. It  was,  therefore,  in  Jackson's  possession,  and, 
in  fact.  Dyer  had  never  seen  it.  It  was  dated  in  1871,  Octo- 
l)er  2,  and  Perkins  was  informed  that  was  not  the  date  when 
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the  instrament  was  made.  Jackson  told  him,  indeed,  it  was 
the  date  when  the  debt  was  paid  ;  but  he  was  not  authorized 
to  rely  upon  Jackson's  assertion,  more  especially  when  he  had 
before  him,  in  Dyer's  deed  of  the  lots  to  Jackson,  the  acknowl- 
edgment that  the  note  was  unpaid  on  the  first  day  of  June, 
1872,  nine  months  after  the  time  when  Jackson  affirmed  it  had 
been  paid,  and  had  in  view  also  Jackson's  assumption,  at  that 
time,  to  pay  it.  The  evidence  leaves  no  doubt  that  the  re- 
lease was  not  made  until  August,  1872,  when  it  was  put  upon 
record.  Then  Jackson,  being  the  owner  of  the  lots  subject  to 
the  operation  of  the  Williams  deed  of  trust,  was  in  such  a 
situation  that  he  could  not,  without  an  abuse  of  his  trust,  de- 
sti*oy  the  rights  of  the  holder  of  the  note.  It  is  impossible, 
therefore,  to  maintain  that  there  was  not  enough  on  the  face 
of  the  recorded  title  under  which  the  Swifts  claim,  and  in 
the  facts  attending  the  execution  of  the  release,  to  make  it 
their  duty  to  inquire  whether  the  Williams  note  had  been  in 
fact  paid, —  enough  to  apprise  them  that  the  holder  of  that 
note  could  not  be  postponed  or  injured  by  the  fraudulent 
release. 

The  other  appellants  are  in  no  better  condition.  When  the 
deed  of  trust  was  made  to  Chandler  to  secure  the  debt  due  to 
the  Carrolls,  the  prior  trust  protecting  the  Williams  note  was 
on  the  record  in  the  line  of  their  title.  They  were  affected  by 
notice  of  it.  And  though  the  subsequent  release  to  Dyer  also 
appeared  upon  the  record,  the  fact  that  Dyer  had  no  interest 
in  the  property  when  the  release  was  acknowledged  and  re- 
corded ;  that  Jackson  was  then  the  owner ;  that  he  then  held 
the  lots  under  a  deed  from  Dyer,  declaring  the  property  to  be 
subject  to  the  payment  of  the  $80,000  note,  which  he  assumed 
to  pay  ;  that  the  note,  was  not  then  mature,  and  that,  there- 
fore, the  release  was  practically  a  release  by  Jackson  to  him- 
self, —  these  facts  were  all  before  them  when  they  took  their 
lien,  that  is,  the  trust-deed  to  Chandler.  The  Carrolls  were 
dealing  with  one  who  they  knew  had  been  a  trustee  for  the 
holder  of  the  Williams  note,  and  who  was  still  such  trustee, 
unless  the  trust  had  been  e;ctinguished,  or  transferred.  The 
facts  by  which  they  were  confronted  were  more  than  enough 
to  put  them  upon  inquiry  whether  the  Williams  note  had  been 
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in  fact  paid.  They  revealed  a  plain  abuse  of  his  trust  b; 
Jackson,  from  which,  with  the  knowledge  of  it  that  they  must 
be  presumed  to  have  had,  they  could  derive  no  advantage,  lu 
the  face  of  it  they  could  not  obtain  a  priority  over  the  earlif^r 
equity  held  by  Smith. 

We  conclude,  therefore,  that  the  Circuit  Court  correctly 
decided  that  the  complainant  has  a  lien  on  the  lots  described 
in  the  bill  by  virtue  of  the  deed  of  trust  purporting  to  have 
been  made  by  George  N.  Williams  to  Obadiah  Jackson,  and 
that  the  lien  is  prior  to  the  liens  held  by  the  Messrs.  Swift  and 
by  the  Carrolls. 

We  may  add  that  there  is  no  evidence  of  such  laches  as 
should  postpone  the  complainant^s  lieu  to  those  of  the  appel- 
lants, or  either  of  them. 

It  is  agreed,  however,  that  in  the  decree  in  the  Circuit  Court 
there  was  an  error  in  calculating  the  amount  due  to  the  com- 
plainant. The  amount  is  too  lai^  by  $554.27.  The  sum  de- 
creed to  the  complainant  should  have  been  •|s84,1 01.73. 

We  think,  also,  the  court  erred  in  not  according  to  the  de 
fendants  the  right  of  redemption  after  the  sale  ordered  by  the 
master,  according  to  the  provisions  of  the  statute  of  the  State. 
In  Brine  v.  Insurance  Company  (96  U.  S.  627)  we  held  that 
the  statutory  right  of  redemption  after  a  judicial  sale,  under  a 
decree  of  foreclosure  of  a  mortgage,  or  deed  of  trust,  is  a  lul^ 
of  property  in  Illinois,  and  that  it  must  be  accorded    in  the 
Federal  courts  equally  as  in  those  of  the  State.     It  inay  be 
admitted  that  if  the  sale  ordered  in  this  case  had  been  made 
by  the  trustee  named  in  the  deed  of  trust,  or  by  a  substiw^ 
under  the  power  which  the  deed  gave  him,  and  made  in  accord- 
ance with  its  directions,  no  right  of  redemption  would  exist. 
But  such  was  not  the  sale  directed.     A  strict  foreclosure  was 
not  decreed.     The  bill  pi-ayed  for  nothing  of  the  kind.    I^ 
prayed  for  a  sale,  in  default  of  payment,  under  the  order  and 
decree  of  the  court,  and  the  court  decreed   that  its  master 
should  make   the  sale,  after  giving   notice  of    the  time  a^^ 
place  thereof,  according  to  the  course  of  practice  of  the  coui't, 
not  according  to  the  provision  of  the  trust-deed.     Henry  W« 
Bishop,  it  is  true,  was  substituted  as  trustee  in  place  of  Jack* 
son.  but  he  was  one  of  the  masters  of  the  court,  and  he  ^•^ 
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ordered  to  sell  as  master.  He  was  required  to  make  a  report 
to  the  court,  to  pay  into  court  any  surplus  arising  from  the 
sale,  there  to  abide  the  court's  order.  The  decree  also  contem- 
plated a  report  of  the  sale  by  the  master,  and  a  confiimation 
of  it  by  the  court.  The  sale,  therefore,  as  ordered,  was  in  all 
respects  a  judicial  sale,  instead  of  a  sale  by  the  trustee  under 
the  power  conferred  by  the  deed.  Hence  it  comes  within  the 
rule  declared  in  Brine  y.  Insurance  Company^  and  the  right  to 
redeem  should  have  been  preserved  in  the  decree. 

For  this  error,  as  well  as  for  the  mistake  in  the  amount  ad- 
judged to  be  due  the  complainant,  the  decree  must  be  reversed. 
In  all  other  particulars  the  decree  was  correct. 

The  decree  will  be  reversed,  and  the  record  remitted  with 
instructions  to  enter  a  decree  in  accordance  with  this  opinion ; 

and  it  is 

So  ordered. 


Pbnksylvania  Company  t>.  Roy. 

L  A  eurier  of  pauengera  for  hire  is  bound  to  obserre  the  utmost  caution,  and 
is  responsible  to  them  for  such  injuries  received  in  the  course  of  their  trans- 
portation as  might  have  been  avoided  or  guarded  against  by  his  exercise  of 
extraordinary  vigilance,  aided  by  the  highest  skill. 

S.  Such  caution  and  vigilance  extend  to  all  the  appliances  and  means  used  by 
him  in  transporting  them.  He  must,  therefore,  provide  cars  or  vehicles 
adequate,  that  is,  sufficiently  secure  as  to  strength  and  other  requisites, 
for  their  safe  conveyance,  and  he  is  liable  in  damages  if,  by  reason  of 
the  slightest  negligence  or  fault  in  that  regard,  injury  results  to  a  pan- 
senger. 

&  A  passenger  purchased  from  a  railroad  company  a  ticket  over  its  line,  and, 
at  the  same  time,  from  a  palace-car  company,  a  ticket  entitling  him  to  a 
berth  in  one  of  its  sleeping-cars,  constituting  a  part  of  the  train  of  the  rail- 
road company.  In  the  course  of  transportation  he  was  injured  by  th€ 
falling  lA.  a  berth  in  the  sleeping-car  in  which  he  was  at  the  time  riding. 
Hdd,  that  for  the  purposes  of  the  contract  with  the  railroad  company  fur 
transportation,  and  in  view  of  its  obligation  to  use  only  cars  that  were 
adequate  for  safe  conveyance,  the  palace-car  company,  its  conductor  and 
porter,  were,  in  law,  the  servants  and  employes  of  the  railroad  company, 
and  that  the  negligence  of  either  of  them,  as  to  any  matters  involving  the 
saftty  or  security  of  passengers,  was  that  of  the  railroad  company. 

4.  In  such  case,  the  injured  passenger  being  entitled  only  to  compensatory  ^am 
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ages,  erideuce  at  to  his  poverty,  or  the  namber  and  ages  of  hia  childNB,  h 
irreleTant. 
5.  Where,  before  the  final  sabmiMion  of  the  case  to  the  jurj,  irrelevant  evi- 
dence, which  had  been  admitted,  was  withdrawn,  and  they  were  instracted 
to  disregard  it,  —  HeU,  that  an  exception  to  the  action  of  the  court  will 
not  be  sustained,  the  presumption  being,  so  far  as  this  court  is  concerned, 
that,  under  such  circumstances,  the  Jury  based  their  verdict  upon  legal 
evidence  only. 

Ebbob  to  the  Circuit  Court  of  the  United  States  for  the 
Northern  District  of  Illinois. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  (/.  T.  Brooks  and  Mr,  Q-eorge  WUlard  for  the  plaintiff  in 
error. 

Mr,  John  Van  Arman^  contra. 

Mb.  Justice  Hablan  delivered  the  opinion  of  the  court 

This  is  a  writ  of  error  from  a  judgment  for  the  sum  of 
M0,000,  the  amount  assessed  as  damages  sustained  by  the  de* 
fendant  in  error,  in  consequence  of  personal  injuries  receiyed 
while  riding,  as  a  passenger,  in  a  sleeping-car  which  belonged 
to  the  Pullman  Palace  Car  Company,  but  constituting,  at  the 
time  the  injuries  were  received,  a  part  of  a  train  of  cars  man- 
aged and  controlled  by  the  Pennsylvania  Company,  as  lessee 
and  operator  of  the  Pittsburg,  Fort  Wayne,  and  Chicago  Rail- 
way. The  action  was  commenced  in  the  Supreme  Court  of 
Cook  County,  Illinois,  against  the  Pennsylvania  Company,  the 
Pittsburg,  Fort  Wayne,  and  Chicago  Railroad  Company,  and 
the  Pullman  Palace  Car  Company.  It  was  subsequently  dis- 
missed by  the  plaintiff  against  all  the  defendants  except  the 
Pennsylvania  Company,  and  then  removed  for  trial  into  the 
Circuit  Court  of  the  United  States  for  the  Northern  Dis- 
trict of  Illinois,  where  the  judgment  complained  of  was  ren- 
dered. 

The  facts  set  forth  in  the  bill  of  exceptions,  so  far  as  it  ii 
material  to  detail  them,  are  these :  — 

On  the  5th  of  June,  1876,  Roy,  the  defendant  in  error,  pur- 
chased at  the  office  of  the  lessee  company,  in  the  city  of 
Chicago,  a  ^^  first-class  railroad  ticket  *'  from  that  city  to  PhU- 
adelphia,  over  the  line  of  that  company,  paying  therefor  the 
sum  of  |il4.40.     At  the  same  time  and  place,  and  of  the  sam9 
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person,  he  purchased  a  sleeping-car  ticket,  issued  by  the  Poll- 
man  Palac6  Car  Company,  for  the  route  between  the  same 
cities,  and  for  that  ticket  he  paid  the  additional  sum  of  $5. 
He  took  the  train  the  same  day,  going  immediately  into  the 
Be<3tion  of  the  sleeping-car  corresponding  to  his  ticket. 

The  next  morning,  at  Alliance,  Ohio,  upon  the  invitation  of 
a  friend,  travelling  upon  the  same  train,  he  entered  the  sleep- 
ing-car in  which  that  friend  was  riding,  and  there  engaged 
with  him  in  conversation.  While  so  engaged,  the  upper  berth 
of  the  section  in  which  they  were  sitting  fell.  Thereupon  the 
porter  ox  the  sleeping-car  came  at  once  and  put  up  the  berth, 
saying  it  would  not  fall  again.  Shortly  thereafter*  the  berth 
fell  a  second  time,  striking  the  plaintifiE  upon  the  head,  injuring 
his  brain,  incapacitating  him  from  pursuing  his  vocation,  and 
necessitating  medical  treatment. 

After  the  second  falling  of  the  berth,  the  brace  or  arm  sup- 
porting it  was  found  to  be  broken; 

The  evidence  introduced  by  the  plaintifiE  tended  also  to  show 
that  the  Pennsylvania  Company  provided  cars  in  which  pas- 
sengers having  railroad  tickets  could  ride  without  purchasing 
a  sleeping-car  ticket ;  that  Roy  had  much  experience  in  travel- 
ling, and  would  have  gone  into  one  of  those  cars  had  he  not 
purchased  a  sleeping-car  ticket ;  that  at  the  time  he  purchased 
it  he  did  not  know  what  company  ran  the  sleepers,  but  upon 
taking  the  train  he  ascertained  it  was  a  Pullman  car ;  that 
the  Pullman  Palace  Car  Company  was  engaged  in  furnish- 
ing cars  to  be  run  in  the  trains  of  railroad  companies;  that, 
besides  the  general  conductor  of  the  train,  there  was  a  con- 
ductor, in  uniform,  and  a  porter,  whose  duty  it  was  to  make 
up  the  bei*ths  and  attend  to  the  wants  of  passengers  occupying 
the  sleeping-car. 

Upon  the  trial  the  plaintiff  introduced  a  time  and  distance 
card  of  the  defendant  corporation,  issued,  published,  and  cir- 
culated by  that  company  during  the  year  1876,  prior  to  the 
date  of  his  injuries.  That  card,  referring  to  the  "  Fort  Wayne 
and  Pennsylvania  R.  R.  line,'*  stated  that  three  express  trains 
left  Chicago  daily,  one  ^^  with  popular  vestilnUe  sleeping-ear,*^  one 
**  with  drawing-room  and  hotel  car,"  and  one  ^^  with  dratoing- 
roiim  sle^ng^earJ**    It  gave  notice  that  ^^  passage,  excursion. 
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and  sleeping-car  tickets  ''  could  be  purchased  at  the  defendant 
company's  office  in  Chicago.  Referring  to  the  "  Fort  Wayne 
and  Pennsylvania  line,"  the  same  card  announced  that "  no  road 
offers  equal  facilities  in  the  number  of  through  trains,  equipped 
with  Pullman  palace  sleeping-cars.'^  It  states,  among  the  ad- 
vantages of  the  "Pittsburg,  Fort  Wayne,  and  Pennsylvania 
through  line,"  that  the  latter  was  the  "  only  line  running  three 
through  trains,  with  Pullman  palace-cars^''  and  '*  the  only  line 
running  sleeping-cars  from  Chicago  and  intermediate  stations 
to  Philadelphia  without  change."  The  same  card  gave  the 
rates  charged  for  berths  and  sections  in  Pullman  sleeping-cars 
from  Chicago  to  points  east  of  that  city. 

The  defendant,  to  maintain  the  issues  on  its  part,  offered  to 
prove  — 

1.  That  the  sleeping-car  in  which  the  accident  occurred,  and 
all  the  sleeping-cars  then  and  theretofore  on  the  defendant's 
line,  since  the  27th  of  January,  1870,  were  owned  by  the  Pull- 
man Palace  Car  Company,  a  corpomtion  of  the  State  of  Illinois, 
and  not  by  the  defendant ;  that  said  sleeping-cai*s  were  run  in 
the  same  trains  with  the  defendant's  cars  ;  that  holders  of  rail 
road  tickets  were  entitled  to  ride  in  said  sleeping-cars,  provided 
they  also  held  sleeping-car  tickets. 

2.  That  the  Pullman  Palace  Car  Company,  and  it  only, 
issued  tickets  for  sale,  entitling  passengers  to  ride  in  said  sleep- 
ing-cars ;  that  such  tickets  were  plainly  distinguishable  from 
railroad  tickets,  and  were  sold  at  offices  established  by  said 
company,  and  indicated  as  places  for  the  sale  of  such  tickets; 
that  the  plaintiff  purchased  the  sleeping-car  ticket  of  the  same 
]>erson  of  whom  he  bought  the  railroad  ticket ;  that  the  office 
where  purchased  indicated  by  plain  lettering  upon  its  door  that 
it  was  a  place  for  the  sale  of  Pullman  Palace  Car  Company 
tickets,  as  well  as  railroad  tickets. 

8.  That  the  Pullman  Palace  Car  Company  employed  persons 
to  take  charge  of  its  cars,  and  the  latter,  whilst  in  use,  were  in 
the  immediate  charge  of  a  conductor  and  a  porter  employed  by 
that  company  ;  that  such  conductor  and  pointer  were  the  only 
persons  who  had  authority  to  manage  and  control  the  interior 
of  said  cars,  and  the  berths  and  seats  and  the  appurtenances 
thereto. 
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To  this  proof  the  plaintiff  objected,  and  the  objection  was 
«iu8tained.  to  which  ruling  the  company  excepted. 

The  court  tliereupon  charged  the  jury  that  the  proof  tended 
"  to  show  that  the  injui'y  was  received  by  reason  of  the  negli- 
gence of  the  defendant's  agents  or  servants,  or  by  some  negli- 
gence in  the  construction  of  the  car  in  which  the  plaintiff  was 
riding."  To  that  charge  the  company  at  the  time  excepted, 
upon  the  ground  that  it  was  unsupported  by  the  testimony,  and 
because  it  assumed  as  a  fact  that  the  persons  in  charge  of  the 
sleeping-car  were  the  company's  agents  or  servants. 

The  court  further  charged  the  jury  that  "  the  defendant  has 
offered  in  your  presence  to  prove  that  the  car  in  which  the 
plaintiff  was  injured  was  not  the  car  or  the  actual  property  of 
the  defendant,  but  was  the  property  of  another  corporation. 
But  I  instruct,  as  a  part  of  the  law  of  this  case,  that  if  the 
car  composed  a  part  of  the  train  in  which  the  plaintiff  and 
other  passengers  were  to  be  transported  upon  their  journey, 
and  the  plaintiff  was  injured  while  in  that  car,  without  any 
fault  of  his  own,  and  by  reason  either  of  the  defective  con- 
struction of  the  car  or  by  some  negligence  on  the  part  of 
those  having  charge  of  the  car,  then  the  defendant  is  liable." 

To  that  charge  also  the  defendant  excepted. 

We  are  of  opinion  that  there  was  no  substantial  error,  either 
m  excluding  the  evidence  offered  by  the  defendant,  or  in  the 
charge  to  the  jury.  The  court  only  applied  to  a  new  state  of 
facts,  principles  very  generally  recognized  as  fundamental  in 
the  law  of  passenger  carriers.  Those  thus  engaged  are  under 
an  obligation,  arising  out  of  the  nature  of  their  employment, 
and,  on  grounds  of  public  policy,  vigorously  enforced,  to  provide 
for  the  safety  of  passengers  whom  they  have  assumed,  for  hire, 
to  carry  from  one  place  to  another.  In  Philadelphia  ^  Read- 
ing Railroad  Covxpany  v.  Derby  (14  How.  468),  it  was  said 
that  when  carriers  undertake  to  convey  persons  by  the  power- 
ful and  dangerous  agency  of  steam,  public  policy  and  safety 
require  that  they  be  held  to  the  greatest  possible  care  and  dili- 
gence, —  that  the  personal  safety  of  passengers  should  not  be 
left  to  the  sport  of  chance,  or  the  negligence  of  careless  agents. 
This  doctrine  was  expressly  affirmed  in  Steamboat  New  World 
V.  King,  16  id.  469.     In  Stokes  v.  Saltomtall  (18  Pet.  181), 
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affirming  the  decision  of  Mr.  Chief  Justice  Tane^  on  the  cir- 
cuit, we  said,  that  although  the  carrier  does  not  warrant  the 
safety  of  the  passengers,  at  all  events,  yet  his  undertaking  and 
liability,  as  to  them,  go  to  the  extent  that  he  or  his  agents, 
wher%-  he  acts  by  agents,  shall  possess  competent  skill,  and,  as 
far  as  human  care  and  foresight  can  go,  he  will  transport  them 
safely.  The  principles  there  announced  were  approved  in 
RaUroctd  Company  v.  Pollard  (22  Wall.  841),  where,  speaking 
by  the  present  Chief  Justice,  we  said  that  we  saw  no  necessity 
for  reconsidering  Stokes  v.  SaUonstaU, 

These  and  many  other  adjudged  cases,  cited  with  approval 
in  elementary  treatises  of  acknowledged  authority,  show  that 
the  carrier  is  required,  as  to  passengers,  to  observe  the  utmost 
caution  characteristic  of  very  careful,  prudent  men.  He  is 
responsible  for  injuries  received  by  passengers  in  the  course 
of  their  transportation  which  might  have  been  avoided  or 
guarded  against  by  the  exercise  upon  his  part  of  extraordinary 
vigilance,  aided  by  the  highest  skill.  And  this  caution  and 
vigilance  must  necessarily  be  extended  to  all  the  agencies  or 
means  employed  by  the  carrier  in  the  transportation  of  the 
passenger.  Among  the  duties  resting  upon  him  is  the  impor- 
tant  one  of  providing  cars  or  vehicles  adequate,  that  is,  suf- 
ficiently secure  as  to  strength  and  other  requisites,  for  the  safe 
conveyance  of  passengers.  That  duty  the  law  enforces  with 
great  strictness.  For  the  slightest  negligence  or  fault  in  this 
regard,  from  which  injury  results  to  the  passenger,  the  carrier 
is  liable  in  damages.  These  doctrines  to  which  the  courts, 
with  few  exceptions,  have  given  a  firm  and  steady  support, 
and  which  it  is  neither  wise  nor  just  to  disturb  or  question, 
would,  however,  lose  much,  if  not  all,  of  their  practical  value, 
if  carriers  are  permitted  to  escape  responsibility  upon  the 
ground  that  the  cars  or  vehicles  used  by  them,  and  from  whose 
insufficiency  injury  has  resulted  to  the  passenger,  belong  to 
others. 

The  undertaking  of  the  railroad  company  was  to  carry  the 
defendant  in  error  over  its  line  in  consideration  of  a  certain 
sum,  if  he  elected  to  ride  in  what  is  known  as  a  first-class  pas- 
senger car ;  with  the  privilege,  nevertheless,  expressly  given  in 
its  published  notices,  of  riding  in  a  sleeping-car,  constituting  a 


Oct  1880.]  Pennsylvania  Co.  v.  Roy.  467 

part  of  the  carrier^ a  trains  for  an  additional  sum  paid  to  the 
company  owning  such  car. 

As  between  the  parties  now  before  us,  it  is  not  material  that 
the  sleeping-car  in  question  was  owned  by  the  Pullman  Pal- 
ace Car  Company,  or  that  such  company  provided  at  its  own 
expense  a  conductor  and  porter  for  sucli  car,  to  whom  was 
committed  the  immediate  control  of  its  interior  arrangements. 
The  duty  of  the  railroad  company  was  to  convey  the  passen- 
ger over  its  line.  In  performing  that  duty,  it  could  not,  con- 
sistently with  the  law  and  the  obligations  arising  out  of  the 
nature  of  its  business,  use  cars  or  vehicles  whose  inadequacy  or 
insufficiency,  for  safe  conveyance,  was  discoverable  upon  the 
most  careful  and  thorough  examination.  If  it  chose  to  make 
no  such  examination,  or  to  cause  it  to  be  made;  if  it  elected 
to  reserve  or  exercise  no  such  control  or  right  of  inspection, 
from  time  to  time,  of  the  sleeping-cars  which  it  used  in  con- 
veying passengers,  as  it  should  exercise  over  its  own  cars,  —  it 
was  chargeable  with  negligence  or  failure  of  duty.  The  law 
will  conclusively  presume  that  the  conductor  and  porter,  as- 
signed by  the  Pullman  Palace  Car  Company  to  the  control 
of  the  interior  arrangements  of  the  sleeping-car  in  which  Roy 
was  riding  when  injured,  exercised  such  control  with  the  assent 
of  the  railroad  company.  For  the  purposes  of  the  contract 
under  which  the  railroad  company  undertook  to  carry  Roy 
over  its  line,  and,  in  view  of  its  obligation  to  use  only  cars 
that  were  adequate  for  safe  conveyance,  the  sleeping-car  com- 
pany, its  conductor  and  porter,  were,  in  law,  the  servants  and 
employes  of  the  railroad  company.  Their  negligence,  or  the 
negligence  of  either  of  them,  as  to  any  matters  involving  the 
safety  or  security  of  passengers  while  being  conveyed,  was 
the  n^ligence  of  the  railroad  company.  The  law  will  not 
permit  a  railroad  company,  engaged  in  the  business  of  carry- 
ing persons  for  hire,  through  any  device  or  arrangement  with 
a  sleeping-car  company  whose  cars  are  used  by  the  railroad 
company,  and  constitute  a  part  of  its  train,  to  evade  the  duty 
of  providing  proper  means  for  the  safe  conveyance  of  those 
whom  it  has  agreed  to  convey.  2  Kent,  Com.  600,  12th  ed. ; 
2  Parsons,  Contracts,  218,  219,  6th  edl ;  Story,  Bailments, 
sects.  601,  601  a,  602 ;  Cooley,  Torts,  642 ;  Wharton,  Negli- 


468  Pennsylvania  Co.  v,  Roy.  [Sup.  Ci 

gence  (2d  ed.),  sect.  &11  et  seq. ;  Chitty,  Carriers,  256  et  ««;., 
and  cases  cited  by  the  authors. 

It  is  also  an  immaterial  circumstance  that  Roy,  when  in- 
jured, was  not  sitting  in  the  particular  sleeping-car  to  which 
he  had  been  originally  assigned.  His  right,  for  a  time,  to 
occupy  a  seat  in  the  car  in  which  his  friend  was  riding 
was  not,  and,  under  the  facts  disclosed,  could  not  be  ques- 
tioned. 

Whether  the  Pullman  Palace  Car  Company  is  not  also,  and 
equally,  liable  to  the  defendant  in  error,  or  whether  it  may  not 
be  liable  over  to  the  railroad  company  for  any  damages  which 
the  latter  may  be  required  to  pay  on  account  of  the  injury 
complained  of,  are  questions  which  need  not  be  here  consid- 
ered. That  corporation  was  dismissed  from  the  case,  and  it  is 
not  necessary  or  proper  that  we  should  now  determine  any 
question  between  it  and  others. 

Upon  the  trial  below,  the  plaintiff  was  allowed,  against  the 
objection  of  the  defendant,  to  make  proof  as  to  his  financial 
condition,  and  to  show  that,  after  being  injured,  his  sources  of 
income  were  very  limited. 

This  evidence  was  obviously  irrelevant.  The  plaintiff,  in 
view  of  the  pleadings  and  evidence,  was  entitled  to  compensa- 
tion, and  nothing  more,  for  such  damages  as  he  had  sustained 
in  consequence  of  injuries  received.  But  the  damages  were 
not,  in  law,  dependent  in  the  slightest  degree  upon  his  condi- 
tion as  to  wealth  or  poverty.  It  is  manifest,  however,  from 
the  record,  that  the  learned  judge  who  presided  at  the  trial 
subsequently  recognized  the  error  committed  in  the  admission 
of  that  testimony.  After  charging  the  jury  that  the  measure 
of  plaintiff^s  damages  was  the  pecuniary  loss  sustained  by  him 
in  consequence  of  the  injuries  received,  and  after*  stating  the 
rules  by  which  such  loss  should  be  ascertained,  the  court  pro- 
ceeded :  "  But  the  jury  should  not  take  into  consideration  any 
evidence  touching  the  plaintiff^s  pecuniary  condition  at  the 
time  he  received  the  injury,  because  it  is  wholly  immaterial 
how  much  a  man  may  have  accumulated  up  to  the  time  he  is 
injured ;  the  real  question  being,  how  much  his  ability  to  earn 
money  in  the  future  has  been  impaired."' 

Notwithstanding  this  emphatic  direction  that  the  jury  should 
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exclude  from  cODsideration  any  evidence  in  relation  to  the  pe- 
cuniary condition  of  the  plaintiff,  the  contention  of  the  defend- 
ant is,  that  the  original  error  was  not  thereby  cured,  and  that 
we  should  assume  that  the  jury,  disregaiding  the  court's  per- 
emptory instructions,  made  the  poverty  of  the  plaintiff  an 
element  in  the  assessment  of  damages;  and  this,  although 
the  record  discloses  nothing  justifying  the  conclusion  that  the 
jury  disobeyed  the  directions  of  the  court.  To  this  position 
we  cannot  assent,  although  we  are  referred  to  some  adjudged 
cases  which  seem  to  announce  the  broad  proposition  that  an 
error  in  the  admission  of  evidence  cannot  afterwards  be  cor- 
rected by  instructions  to  the  jury,  so  as  to  cancel  the  exception 
taken  to  its  admission.  But  such  a  rule  would  be  exceedingly 
inconvenient  in  practice,  and  would  often  seriously  obstruct 
the  course  of  business  in  the  courts.  It  cannot  be  sustained 
upon  principle,  or  by  sound  reason,  and  is  against  the  great 
weight  of  authority.  The  charge  from  the  court  that  the  juiy 
should  not  consider  evidence  which  had  been  improperly  ad- 
mitted, was  equivalent  to  striking  it  out  of  the  case.  The 
exception  to  its  admission  fell  when  the  error  was  subsequently 
corrected  by  instructions  too  clear  and  positive  to  be  misunder- 
stood by  the  jury.  The  presumption  should  not  be  indulged 
that  the  jury  were  too  ignorant  to  comprehend,  or  were  too 
unmindful  of  their  duty  to  respect,  instructions  as  to  matters 
peculiarly  within  the  province  of  the  court  to  determine.  It 
should  rather  be,  so  far  as  this  court  is  concerned,  that  the 
jury  were  influenced  in  their  verdict  only  by  legal  evidence. 
Any  other  rule  would  make  it  necessary  in  every  trial,  where 
an  error  in  the  admission  of  proof  is  committed,  of  which  error 
the  court  becomes  aware  before  the  final  submission  of  the 
case  to  the  jury,  to  suspend  the  trial,  discharge  the  jury,  and 
commence  anew.  A  rule  of  practice  leading  to  such  results 
cannot  meet  with  approval. 

There  was,  however,  an  error  committed  upon  the  trial,  to 
which  exception  was  duly  taken,  but  which  does  not  seem  to 
have  been  remedied  by  any  portion  of  the  chai-ge  appearing 
in  the  bill  of  exceptions.  The  plaintiff  was  permitted,  against 
the  objection  of  the  defendant,  to  give  the  number  and  ages 
of  his  t^hildren, — a  son  ten  years  of  age,  and  three  daughters 
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of  the  ages,  respectively,  of  fourteen,  seventeen,  and  twenty* 
one.  This  evidence  does  not  appear  to  have  been  withdrairn 
from  the  consideration  of  the  jury,  ft  certainly  had  nu  legiti- 
mate bearing  upon  any  issue  in  the  case.  The  manifest  object 
of  its  introduction  was  to  inform  the  jury  that  the  plaintiff  had 
infant  children  dependent  upon  him  for  support,  and,  coDse- 
quently,  that  his  injuries  involved  the  comfort  of  his  family. 
This  proof,  in  connection  with  the  impairment  of  his  ability 
to  earn  money,  was  well  calculated  to  arouse  the  sympathies 
of  the  jury,  and  to  enhance  the  damages  beyond  the  amoant 
w  hich  the  law  permitted ;  that  is,  beyond  what  was,  under  all 
the  circumstances,  a  fair  and  just  compensation  to  the  person 
suing  for  the  injuries  received  by  him.  How  far  the  asBess- 
ment  of  damages  was  controlled  by  this  evidence  as  to  the 
plaintiff's  family  it  is  impossible  to  determine  with  abflolate 
certainty ;  but  the  reasonable  presumption  is  that  it  had  flome 
influence  upon  the  verdict. 

The  court,  in  a  manner  well  calculated  to  attract  the  atten- 
tion of  the  juiy,  withdrew  from  their  consideration  the  evi- 
dence in  regard  to  the  financial  condition  of  the  plaintiff;  bat 
as  nothing  was  said  by  it  touching  the  evidence  as  to  the  ages 
of  his  children,  they  had  the  right  to  infer  that  the  proof  as  to 
those  matters  was  not  withdrawn,  and  should  not  be  ignored 
in  the  assessment  of  damages. 

For  this  error  alone  the  judgment  is  reversed,  and  the  eanse 
remanded  for  a  new  triaL 

So  ordiVil 
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1.  Plroceedings  for  the  partition  of  real  estate  in  Indiana  were  instituted  In 
the  year  1882,  in  the  Circoit  Court  of  the  county  where  it  is  situate.  The 
record  consistt  of  an  order  appointing  three  commissioners  to  diride  the 
land  between  the  sereral  proprietors,  their  report  at  the  next  term,  and 
its  confirmation  by  the  court.  The  report  complies  in  its  details  with  the 
requirements  of  the  statute,  giTes  the  boundaries  of  the  land,  sets  forth 
with  proper  description  the  portion  assigned  to  each  proprietor,  and  is 
accompanied  by  a  plat  showing  the  tracta  assigned.  Held,  that  it  is  not 
a  yalid  objection  to  the  proceedings  when  they  collaterally  come  in  ques- 
tion that  no  petition  or  complaint  appears  in  tht  record  as  the  foundation 
of  them. 

9L  When  the  recitals  fai  the  record  show  the  Jnrisdiction  of  the  court  and  it« 
compliance  with  the  statute,  the  order  appointing  commissioners  is  an  adju- 
dication affirming  the  sufficiency  of  the  application  and  notice,  which  can 
be  questioned  only  in  a  direct  review  of  the  proceedings  in  an  appellate 
court. 

&  An  instrument  gires  color  of  title,— whether  the  grantor  acts  under  authority 
of  judicial  proceedings  or  otherwise,— if  by  apt  words  of  transfer  it  passes 
what  purports  to  be  the  title;  and  the  grantee's  possession  of  the  lands 
thereunder  for  the  period  mentioned  in  the  Statute  of  Limitations  bars  the 
tme  owner's  right  of  recoTery. 

4.  Where  the  complainant  is  out  of  possession,  and  the  determination  in  his 
faTor  is  only  preliminary  to  a  decree  against  the  defendant  for  the  sur- 
render of  the  possession,  the  suit,  although  in  form  a  proceeding  in  equity, 
so  nearly  resembles  the  common-law  action  of  ejectment  as  to  Justify  the 
application  of  that  statute. 

6.  The  court,  upon  the  facts  of  this  cas^  holds  that  the  claim  made  is  stale,  and 
without  merit. 

Appbal  from  the  Cironit  Coart  of  the  United  States  for  the 
Dietrict  of  Indiana. 

The  facts  are  stated  in  the  opinion  of  the  coart. 

Mr.  James  C,  Denny  and  Mr.  Charles  E,  Marsh  for  the  appel- 
lants. 

Mr.  Asa  IgUhart  and  Mr.  J.  E.  IjgUhaft^  contra. 

Mb.  Jxtbticb  Fesld  delivered  the  opinion  of  the  court. 

This  is  a  suit  to  quiet  the  title  to  certain  real  property  in 
the  State  of  Indiana,  of  which  it  is  charged  that  one  William 
P.  Hallt  who  died  intestate  in  1857,  was  seised  in  fee.  By 
the  law  of  Indiana,  his  real  estate  descended  to  the  complain- 
ants. 
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The  premises  in  controyersy  are  situated  in  the  city  of  Evaua 
ville,  in  that  part  known  as  Lamasco.  They  constitute  a  part 
of  a  fractional  section  in  the  subdivision  of  the  public  lands 
in  a  township  of  the  State.  A  small  stream  runs  through  the 
section,  known  as  Pigeon  Greek,  on  the  west  of  which  four- 
sevenths  of  the  section  lie^  and  on  the  east  three-sevenths.  The 
premises  in  suit  are  on  the  west  side  of  the  creek. 

In  1831,  the  deceased  William  P.  Hall  became  the  owner  of 
two  undivided  sevenths  of  the  section.  In  18S8,  proceedings 
were  taken  in  tlie  Circuit  Court  of  the  county  in  which  the 
section  lies,  at  the  instance  of  the  possessor  of  an  undivided 
interest,  for  a  partition  of  the  land  and  an  assignment  in  sev- 
eralty of  the  interests  of  the  different  owners.  These  pixMseed- 
ings  resulted  in  a  partition,  by  which  the  interest  of  Hall  was 
set  apart  out  of  that  portion  of  the  section  lying  east  of  Pigeon 
Creek.  If  these  proceedings  are  valid,  the  claim  of  the  com- 
plainants, as  the  children  and  the  widow  of  the  deceased,  is 
without  foundation.  He  was  divested  of  all  interest  in  the 
property  in  controversy  several  years  before  his  death. 

The  proceedings  were  taken  under  an  act  of  the  State,  of 
February,  1881,  entitled  "  An  Act  to  provide  for  the  partition 
of  real  estate,"  the  first  section  of  which  enacts :  — 

^  That  when  two  or  more  peraons  are  proprietors  of  any  real 
estate,  any  of  whom  are  desirous  of  having  the  same  divided,  it 
shall  and  may  be  lawful  for  the  Circuit  Court  of  the  county  where 
such  real  estate  may  be  situate,  on  the  application  of  any  such  per- 
son (notice  of  such  application  having  been  previously  given  by  the 
party  so  applying  for  at  least  four  weeks  in  some  public  newspaper 
in  the  State),  to  appcdnt  three  disinterested  freeholders,  residents 
of  said  county,  not  related  to  either  of  the  parties,  as  commissioQ- 
ers  for  dividing  the  said  estate ;  and  Kaid  commissioners  having 
previously  taken  an  oath  or  affirmation,  before  some  justice  of  the 
peace  in  said  county,  honestly  and  faithfully  to  execute  the  trust 
reposed  in  them  as  commissioners  aforesaid,  shall  proceed  to  make 
division  of  said  estate,  as  directed  by  the  court,  among  the  owners 
and  proprietors  thereof,  according  to  their  respective  rights;  which 
partition  being  made  by  the  said  commissioners,  or  any  two  of  them, 
and  return  thereof  being  made  by  the  said  commissioners,  in  writing, 
under  their  hands,  to  said  court,  particularly  describing  the  lots  or 
portions  allowed  to  oach  resj)ective  owner  or  proprietor,  mentioih 
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ing  which  of  the  owners  or  proprietors  are  minoi*8,  if  any  such  there 
be,  which  return  beino:  acknowledged  by  the  commissioners  mak- 
ing the  same,  before  any  one  of  the  judges  of  the  court  afoiesaid 
for  the  said  county,  and  accepted  by  the  court,  and  entered  and 
recorded  in  the  clerk^s  office,  shall  be  a  partition  of  such  lands, 
lots,  and  tenements  therein  mentioned.'*  Rev.  Laws  of  Ind.,  1838, 
426. 

The  record  of  the  proceedings  of  the  partition  in  this  case 
conBists  of  the  order  of  the  Circuit  Court  of  Sept.  12,  1832, 
appointing  three  commissioners  to  divide  the  section  between 
the  8evei*al  proprietors,  and  to  report  to  the  court  at  the  next 
term ;  their  report  at  the  next  term,  in  March,  1888,  showing 
the  partition  made  and  the  part  assigned  to  each  proprietor  ? 
the  confirmation  of  the  report  at  that  term  by  the  court,  and 
its  apportionment  of  the  expenses  of  the  partition  among  the 
proprietors. 

The  order  appointing  the  commissioners  recites  that  it  was 
proved  to  the  satisfaction  of  the  court  that  David  Miller  (one 
of  the  proprietoi-s)  had  given  due  and  legal  notice  that  he 
would,  on  the  third  day  of  the  court  (which  was  that  day, 
September  12),  make  application  for  the  appointment  of  com- 
missioners to  divide  among  the  several  proprietors  thereof  the 
fractional  section. 

The  report  gives  the  boundaries  of  the  section,  and  sets  forth 
with  proper  description  the  portion  assigned  to  each  proprietor. 
It  complies  in  its  details  with  the  requirements  of  the  statute 
and  is  accompanied  with  a  plat  of  the  land  showing  the  tract 
assigned. 

The  validity  of  this  partition  is  assailed  because  no  complaint 
or  petition  of  the  applicant  for  the  partition  appears  in  the 
record  as  the  foundation  of  the  proceedings,  and  without  one 
it  is  contended  that  they  were  void. 

The  statute  does  not  in  terms  require  the  application  of  the 
proprietor  seeking  a  partition  to  be  presented  in  writing,  or,  if 
one  be  presented,  to  be  filed  among  the  records  of  the  couit. 
All  that  it  designates  as  necessary  to  authorize  the  court  to  act 
is,  that  there  should  be  an  application  for  the  partition  by  one 
or  more  joint  proprietors,  after  giving  notice  of  the  intended 
application    in   a   public   newspaper  for   at  least   four  weeka 


464 


Hall  v.  Law. 


[Sop.  a 


When  application  is  made,  the  court  must  consider  whether  it 
is  by  a  proper  party,  whether  it  is  sufficient  in  form  and  sub- 
stance, and  whether  the  requisite  notice  has  been  given  as  pre- 
scribed. Its  order  made  thereon  is  an  adjudication  upon  these 
matters. 

The  recitals  in  the  order  show  a  compliance  with  the  statute; 
they  show  jurisdiction  in  the  court  over  the  subject.  That 
jurisdiction  arises  upon  the  presentation  of  the  applicatioB, 
accompanied  with  proper  proof  of  previous  notice  of  it.  The 
order  of  the  court  appointing  the  commissioners  is  a  determi- 
nation that  the  application  is  sufficient,  and  that  due  notice  of 
it  has  been  given.  This  conclusion  is  not  open  to  collateral 
attack  ;  it  can  only  be  questioned,  on  appeal  or  writ  of  error,  by 
a  superior  tribunal  invested  with  appellate  jurisdiction  to  review 
it.  Voorhee%  v.  The  Bank  of  the  United  States^  10  Pet.  449 ; 
Thompson  v.  Tolmie^  2  id.  167 ;  Comstock  v.  Craufordy  3  Wall. 
896. 

The  cases  of  Lease  v.  Carr  (5  Blackf.  (Ind.)  853)  and  Shaw 
V.  Parker  (6  id.  345),  cited  by  complainants,  do  not  support 
their  position.  In  the  first  case,  the  Supreme  Court  of  Indiana, 
having  the  proceedings  in  partition  before  it  for  review  on  writ 
of  error,  held  that  the  petition  of  the  appellant  should  show 
the  extent  and  nature  of  his  interest  in  the  land,  and  that  he 
holds  it  in  common  with  the  defendants,  whose  interests,  if 
known  to  him,  should  also  be  stated  ;  and  that  as  the  petition 
in  that  case  was  silent  in  these  particulars,  and  merely  re- 
quested the  appointment  of  commissioners  to  divide  the  land, 
it  was  defective,  and  the  order  made  thereon  was  erroneous. 
But  the  court  did  not  hold  or  intimate  that  the  order  and  sub- 
sequent proceedings  were,  from  the  defective  character  of  the 
petition,  absolutely  void.  It  was  the  common  case  of  the  re- 
versal of  proceedings  because  of  intervening  error.  If  not  thus 
corrected,  the  existence  of  the  error  in  no  respect  impairs  the 
validity  and  efficacy  of  the  subsequent  proceedings,  or  the  orde* 
or  judgment  thereon.  The  distinction  between  erroneous  and 
void  orders  and  judgments  is  too  familiar  to  call  for  extended 
observation,  and  is  fully  recognized,  not  only  in  the  courts  of 
Indiana,  but  in  those  of  every  State  in  the  Union.  Somor  v. 
Boe^  1  Ind.  130 ;  Doe  v,  /Smith,  id.  451  j  Doe  v.  Harvey^  8  id. 
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104 ;  Ashley  v.  Laird,  14  id.  222 ;  Cox  v.  Matthews,  17  id.  367  ; 
Evans  v.  Ashby^  22  id.  16 ;  Waltz  v.  Borroway,  26  id.  880  ; 
Mawkins  y.  Hawkivis,  28  id.  67  ;  Comparet  v.  Hanna,  84  id. 
74 ;  Q-avin  v.  Oraydon,  41  id.  659  ;  -BwrA  v.  ^iW,  66  id.  419  ; 
ffaffs  V.  Ford,  id.  52 ;  Hunter  v.  Bumsville  Turnpike  Co,,  66 
id.  218 ;  TFi7«y  v.  Pavey,  61  id.  467.  The  second  case,  Shaw 
V.  Parker,  also  came  before  the  Supreme  Court  on  a  writ  of 
error,  and  follows  in  its  decision  Lease  v.  Carr.  We  see  noth- 
ing in  either  to  impeach  the  validity  of  the  order  of  the  Circuit 
Court  of  the  county  appointing  the  commissioners,  or  its  order 
confirming  their  report.  Thus  confirmed,  the  report  consti 
tuted,  in  the  language  of  the  statute,  a  partition  of  the  lands 
described  in  it. 

The  complainants,  treating  as  invalid  the  partition  proceed- 
ings, sue  for  the  undivided  two- sevenths  of  that  portion  of  the 
fractional  section  lying  west  of  Pigeon  Creek,  and  assume  in 
their  bill  of  complaint  that  the  title  of  the  defendant  rests 
upon  a  deed  made  under  a  decree  in  a  suit  in  chancery  com- 
menced against  the  deceased  in  1836,  three  years  after  the  al- 
leged partition.  It  seems  that  a  claim  was  made  at  that  time 
that  the  two  undivided  sevenths  of  the  fractional  section  were 
conveyed  by  their  then  owner,  Nathaniel  Ewing  and  his  wife, 
to  one  William  Prince,  upon  a  condition  which  had  failed ;  that 
upon  the  death  of  Prince,  his  estate  being  insolvent,  the  prop- 
erty had  been  sold  by  order  of  the  Probate  Court  to  one  William 
Daniel,  for  forty-fiVe  dollars,  and  for  the  like  sum  had,  by  him 
and  wife,  been  conveyed  to  the  deceased  William  P.  Hall ;  and 
the  suit  in  chancery  was  brought  by  parties  who  had  obtained 
another  conveyance  from  Ewing  and  wife  to  set  aside  the  pro- 
bate sale,  and  to  compel  the  deceased  to  convey  his  interest  to 
them.  The  suit  resulted  in  a  decree  directing  the  execution  of 
a  deed  of  the  title  and  interest  of  the  deceased  to  the  complain- 
ants in  that  suit,  of  whom  the  defendant  was  one,  by  a  com- 
missioner appointed  by  the  court.  The  decree  describes  the 
two  undivided  sevenths  as  being  the  same  tract  sissigned  to  the 
deceased  in  the  partition  proceedings.  The  father  of  the  de- 
ceased was  appointed  the  commissioner,  and  he  executed  the 
deed  ordered. 

The  complainants  here  assail  the  validity  of  this  decree,  as 
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being  rendered  without  service  upon  the  deceased,  who  waa 
then  a  minor  under  ten  years  of  age,  upon  an  answer  filed  by  a 
guardian  ad  litem^  who  was  not  authoiized  to  waive  service  on 
his  ward.  It  is  not  necessary  to  examine  into  the  validity  of 
the  decree  for  this  or  other  reasons.  This  deed  purports  to 
pass  whatever  title  the  deceased  possessed  in  the  lands  con- 
veyed under  the  probate  sale,  whether  it  be  considered  as  the 
two  undivided  sevenths  of  the  whole  fractional  section,  or  the 
tract  assigned  to  him  on  the  partition.  It  gave  at  least  color 
of  title.  Whenever  an  instrument,  by  apt  words  of  transfer 
from  grantor  to  grantee,  —  whether  such  grantor  act  under  the 
authority  of  judicial  proceedings  or  otherwise,  —  in  form  passes 
what  purports  to  be  the  title,  it  gives  color  of  title.  The  deed 
of  the  commissioner  in  this  case,  with  the  return  of  the  com- 
missioners in  the  partition  proceedings,  gave  such  color.  Even 
should  they  be  considered  as  invalid,  possession  under  them 
for  the  period  prescribed  by  statute  bars  the  right  of  the  tnie 
owners  as  effectively  as  possession  under  the  most  perfect  title. 
It  is  an  absolute  defence  to  the  action  of  ejectment.  And  a 
suit  in  equity,  brought  after  that  period,  for  the  determination 
of  the  title  and  for  possession  of  the  property,  will  not  be  enter- 
tained, as  it  is  founded  on  a  stale  claim.  As  the  statutes  of 
limitations  in  most  States,  and  in  Indiana  among  them,  apply 
in  terms  only  to  legal  remedies,  courts  of  equity  Are  considered 
as  bound  by  them  only  in  cases  of  concurrent  jurisdiction.  In 
other  cases  they  are  said  to  act  only  by  analogy,  and  not  in 
obedience  to  the  statutes.  Though  the  present  case  is  in  form 
a  suit  in  equity,  and  as  the  bill  asks  for  an  injunction  it  may 
be  so  treated*  it  is  essentially  a  suit  to  recover  the  possession  of 
the  land.  The  complainants  are  out  of  possession,  and  the  de- 
fendant, or  parties  claiming  under  him,  are  in  possession.  The 
determination  in  favor  of  the  complainants'  title  is  only  pre- 
liminary to  a  decree  for  the  surrender  of  possession.  If  not  a 
concurrent  remedy  with  the  common-law  action  of  ejectment, 
it  so  nearly  resembles  the  latter  as  to  justify  the  rule  that  in 
such  cases  the  statute  equally  applies. 

The  defendant  and  his  associates  in  the  deed  of  the  com- 
missioner, or  persons  claiming  under  them,  have  been  in  po^ 
session  of  the  entire  fractional  section  for  over  forty  years,  and 
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during  all  this  period  Lave  exercised  acts  of  ownership  of  almost 
every  kind.  They  have  laid  out  the  land  into  lots,  blocks, 
streets,  and  alleys,  and  have  made  extensive  improvements 
either  upon  them  or  in  connection  with  them.  They  have  also 
sold  parcels  to  a  large  number  of  persons,  who  have  gone  into 
possession,  and  still  hold  them,  and  have  erected  buildings 
thereon.  The  town  of  Lamasco,  laid  out  by  them  upon  the 
land,  reached  a  population  of  over  ten  thousand  inhabitants 
before  it  was  annexed  to  the  city  of  Evansville,  of  which  it  now 
forms  a  part. 

The  statute  of  Indiana  reserved  to  the  deceased  a  right  of 
action  to  recover  the  premises  for  five  years  after  he  came  of 
age,  and  though  he  lived  for  ten  years  after  that  period,  within 
the  vicinity  of  the  property,  and  was  cognizant  of  the  posses- 
sion of  the  defendant  and  his  associates,  and  of  parties  holding 
under  them,  of  their  claim  of  ownership  and  of  their  improve- 
ments, he  made  no  attempt  to  disturb  them  in  its  possession, 
use,  and  enjoyment,  or  in  the  sale  of  portions  of  it. 

The  claim  now  set  up  by  the  complainants  is  a  stale  one, 
and,  under  the  facts  disclosed,  without  merit.  The  decree  dis- 
missini;  the  bill  must,  therefore,  be  affirmed  ;  and  it  is 

So  ordered. 


Walkbb  v.  Reistkb. 

A  bill,  filed  by  the  assignee  in  bankruptcy  of  an  insurance  company  against  its 
former  officers  and  directors,  alleges  that  they  had  divided  among  themselvoii 
and  friends  certain  bonds  belonging  to  it,  and  prays  for  an  accounting  and 
relief.  It  appears  from  the  proofs  that  the  bonds  were  never  the  property 
of  the  company,  but  were,  without  consideration,  borrowed,  by  some  of  its 
officers,  for  the  fraudulent  purpose  of  exhibiting  them,  as  part  of  its  assetn, 
to  the  official  examiners,  thus  furnishing  evidence  of  its  sound  condition,  and 
were  afterwards  returned,  according  to  agreement,  to  their  real  owners.  Held, 
that  the  bill  was  properly  dismissed.. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
Eastern  District  of  Missouri. 

The  facts  are  stated  in  the  opinion  of  the  oourt. 
JUir,  Nathaniel  Myers  for  the  appellant. 
Mr.  Jame9  0.  Broadhead^  contra. 
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Mb.  Justice  Miller  delivered  the  opinion  of  the  court 

The  appellant,  who  was  assignee  in  bankruptcy  of  the  North 
Missouri  Insurance  Company,  filed  his  bill  in  equity  in  the 
District  Court  for  the  Eastern  District  of  Missouri  against  the 
appellees,  who  had  been  the  officers  and  directors  of  the  cor- 
poration prior  to  the  bankrupt  proceedings.  The  District 
Court,  after  answer,  replication,  and  voluminous  depositions, 
dismissed  the  bill,  and  the  Circuit  Court  affirmed  that  decree 
on  appeal.  From  this  latter  decree  the  assignee  appeak  to 
this  court. 

The  bill,  in  substance,  sets  forth  that,  at  a  certain  date  prior 
to  the  institution  of  proceedings  in  bankruptcy,  the  corporation 
was  the  owner  of  bonds  of  the  counties  of  Macon,  Schuyler, 
Knox,  and  Adair,  and  other  securities,  amounting  in  the  ag- 
gregate to  over  $136,000 ;  that  the  bonds  were  in  the  posses- 
sion of  the  company  in  the  month  of  May,  1873,  when  they 
were  exhibited  to  the  superintendent  of  the  insurance  depart- 
ment of  the  State  of  Missouri,  and  a  similar  officer  of  the  State 
of  Ohio,  by  the  defendants,  or  some  of  them,  as  investments 
of  the  funds  of  the  company,  and  as  evidence  to  these  super- 
intendents of  the  sound  condition  of  the  company  and  its  right 
to  continue  the  business  of  insurance.  The  foundation  of  the 
relief  sought  is  thus  stated  in  the  language  in  the  bill :  — 

^^  Yet  your  orator  further  shows  that,  notwithstanding  the 
premises,  the  said  directors  and  officei*s,  unmindful  of  their 
duty  aforesaid,  but  intending  to  cheat  and  defraud  the  said 
insurance  company  and  its  creditors  aforesaid,  prevailed  upoD 
and  procured  the  said  treasurer  [the  treasurer  of  the  company] 
to  unite  and  co-operate  with  them,  as  in  fact  he  did  unite  and 
co-operate  with  them,  in  parcelling  out  and  distributing  the 
said  notes  and  bonds  among  themselves  and  their  friends  at 
some  time  prior  to  the  nineteenth  day  of  June,  1878,  wholly 
without  consideration  whatever,  and  in  gross  disregard  of  their 
duty  as  such  directors  and  officers  of  said  company,  and  thereby 
:iad  through  the  neglect  of  duty,  and  through  the  fraud  and 
breach  of  trust  of  the  said  officers  and  directors  of  said  com- 
pany, the  said  bonds  and  notes  became  and  were  wholly  lost 
to  the  said  company  and  its  creditors,  and  to  your  orator  if 
assignee  aforesaid." 
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The  answer  denied  that  the  compaDy  ever  owned  the  bonds 
f^nd  that  they  were  so  parcelled  out  and  distributed  among  the 
defendants  and  their  friends. 

The  clear  result  of  a  large  amount  of  testimony  in  regard 
to  the  bonds  in  controversy  is  that  they  were  borrowed  from 
divers  persons  and  corporations  who  owned  them,  or  were 
placed  in  the  temporary  possession  of  the  officers  of  the  iusur- 
ance  company  for  the  purpose  of  being  shown  to  the  examin- 
ing superintendents  as  property  of  that  company,  with  the 
understanding  that  as  soon  as  the  examination  was  over  they 
should  be  returned  to  their  owners ;  and  that  this  was  done. 
It  is  also  established  that  the  parties  who  actually  owned  the 
bonds  were  aware  of  the  fraudulent  use  which  was  to  be  made 
of  them,  and  were  willing  in  this  way  to  contribute  to  the 
deception  practised  on  the  official  examiners. 

Nothing  of  this,  however,  is  alleged  in  the  bill  or  is  found  in 
the  answer.  The  relief  sought  is  based  squarely  on  the  ground 
that  the  bonds  in  question,  being  in  possession  of  the  defend- 
ants as  the  property  of  tlie  insurance  company,  were  by  them 
unlawfully  converted  to  their  own  use,  whereby  the  company 
and  the  creditors  of  the  company,  by  reason  of  its  insolvency, 
were  defrauded  of  their  value.  The  bill  makes  a  case  of  con- 
version for  which  an  action  in  the  nature  of  trover  at  common 
law  would  lie,  and  it  is  difficult  to  see  any  sufficient  ground  for 
the  interposition  of  a  court  of  equity. 

But,  apart  from  this,  it  seems  that  unless  the  complainant 
has  sustained  both  of  the  principal  allegations  of  the  bill,  — 
namely,  that  the  bonds  were  the  property  of  the  company,  and 
that  the  defendants  unlawfully  converted  them  to  their  own 
use,  —  his  bill  was  properly  dismissed. 

Now,  the  testimony  makes  it  very  clear  that  the  defendants 
did  not  convert  the  bonds  to  their  own  use  or  distribute  them 
among  their  friends,  as  alleged  in  the  bill.  It  is  also  quite 
apparent  that  they  received  no  consideration  for  the  return 
of  the  bonds  to  their  owners,  and  committed  no  fraud  on  the 
insurance  company  in  the  transaction,  and  that,  in  fact,  they 
were  acting  with  a  mistaken  zeal  in  what  they  supposed  to  be 
the  interest  of  their  corporation. 

They  do  not,  therefore,  occupy  the  position  of  embezzlers  of 
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fands  intrusted  to  their  charge  by  the  company ;  but  that  ii 
precisely  the  effect  of  the  allegations  of  the  bill  which  we  haTe 
copied,  and  it  is  also  the  only  inference  to  be  drawn  from  the 
whole  of  its  scope  and  tenor. 

So,  also,  we  do  not  think  that  the  evidence  establishes  that 
the  insurance  company  was  ever  the  owner  of  these  bondi. 
It  never  paid  anything  for  them,  nor  gave  consideration  in  anj 
other  way.  It  lost  nothing  by  the  transaction  in  which  the 
bonds  came  into  the  possession  of  its  officers  and  passed  out  of 
that  possession. 

It  had  not,  therefore,  any  honest  claim  to  the  ownership  of 
the  bonds ;  and  if  the  dishonest  purpose  for  which  they  were 
used  can  be  imputed  to  the  corporate  entity,  it  is  very  certain 
that  when  the  transaction  was  over  it  could  confer  no  rightful 
authority  on  that  corporation  to  retain  or  reclaim  the  bonds. 
As  between  the  insurance  company  and  the  owners  of  the 
bonds  the  title  never  passed  from  the  latter,  nor  did  any  vested 
ownerahip  pass  to  the  former.  How,  then,  can  it  be  said  that 
these  officers  cheated  or  defrauded  the  company  ?  or  that  the 
bonds  were  lost  to  the  company  by  their  neglect  or  their  fraud 
or  breach  of  trust  ?  How  could  the  corporation  lose  what  it 
did  not  own  ?  How  could  it  be  cheated  out  of  that  to  which 
it  had  no  right?  How  could  it  be  defrauded  out  of  property 
belonging  to  others  and  in  the  hands  of  those  who  owned  it  ? 

A  very  ingenious  argument  is  made  by  counsel  of  appellant* 
on  which  he  places  much  reliance,  to  the  effect  that  having 
proved  that  these  bonds  were  once  in  the  possession  of  the  in- 
surance company,  and  were  not  to  be  found  when  its  asaets 
were  turned  over  to  the  assignee,  he  has  made  a  prima  facie 
case,  and  that  defendants  cannot  set  up  in  their  defence  the 
fraudulent  transaction  which  shows  their  own  guilt. 

It  is  not  necessary  to  decide  here  whether,  if  the  complainant 
had  brought  an  action  of  trover,  and  had  proved  before  the 
jury  by  some  competent  witness  that  these  bonds  were  in  the 
hands  of  the  officers  of  the  company,  who  asserted  them  to  be 
the  bonds  of  the  corporation,  they  would  in  defence  have  been 
permitted  to  show  the  facts  we  have  stated  because  of  the  tur- 
pitude of  their  action  in  the  matter.  We  need  not  decide  this, 
for  the  reason  that,  in  proving  the  possession  of  these  bonds,  ths 
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complainant  has  proved  at  the  same  time  the  character  of  that 
possession.  He  has  proved  that  the  possession  of  the  insur- 
ance company  was  not  with  claim  of  ownership,  but  it  was  a 
temporary  loan,  not  of  the  bonds,  but  of  their  possession  for  a 
definite  purpose,  which  being  accomplished  they  were  returned 
to  their  real  owners.  It  was  one  transaction,  and  must  be  so 
considered  in  the  broad  view  of  a  court  of  equity,  —  a  trans- 
action in  which  the  fraudulent  purpose  is  fatal  to  the  title  of 
the  insurance  company,  or  any  right  which  that  company 
could  assert  under  it.  A  court  of  equity  will  not  stop  half- 
way in  the  investigation  of  a  fraud  which  is  quite  apparent, 
to  give  one  of  the  parties  to  it  affirmative  relief  at  the  ex- 
pense of  the  other.  In  such  cases  better  is  the  condition  of 
the  defendant. 

It  is  also  argued  that  the  fraud  was  against  the  creditors  of 
the  company,  and  the  assignee  can  pursue  the  party  who  de- 
frauded them. 

To  this  there  are  several  sufficient  answers. 

1.  The  bill  is  not  framed  on  that  foundation,  but  distinctly 
on  the  ground  of  a  conversion  of  the  funds  of  the  company, 
which,  if  true,  is  to  that  extent  a  fraud  on  the  company's 
creditors.  But  as  we  have  already  shown,  the  company  was 
defrauded  of  nothing,  because  it  did  not  own  the  bonds. 

2*  Though  the  bill  alleges  in  a  general  way  that  the  exhi- 
bition of  these  bonds  was  a  fraud  upon  the  creditors,  it  is 
difficult  to  see  how  that  can  be  if  the  bonds  were,  as  the  bill 
alleges,  at  that  time  the  property  of  the  company.  If  that 
was  so,  the  officers  had  a  right,  and  were  in  duty  bound,  to 
exhibit  them. 

8.  There  is  no  allegation  that  any  particular  creditor  ever 
became  so,  or  was  influenced  in  his  action  toward  the  corpom- 
tion  by  reason  of  this  exhibition  of  these  securities,  and  it  is 
denied  in  the  answer  that  any  creditor  was  so  influenced,  and 
no  proof  to  establish  the  charge  is  given. 

4.  And,  last,  it  seems  to  be  reasonable  that  if  any  creditor 
was  misled  to  his  loss  by  this  fraudulent  misconduct  of  the 
officers  of  the  company,  he  would  have  a  corresponding  right 
to  a  remedy  in  his  own  name  against  them  to  the  extent  of 
his  individual  injury,  quite  independent  of  the  right  of  the 


472  Meriwether  v.  Garrett.  [Sup.  Ct. 

aflsignee  to  recover  for  property  of  the  corporation  embezzled 
or  converted  by  these  officers. 

In  short,  whatever  remedy  there  may  exist  to  any  one  to 
pursue  these  parties  and  others  for  their  share  in  this  trans- 
action, either  at  law  or  in  equity,  this  bill,  founded  on  a  devas- 
tavit of  assets  of  the  company,  —  if  language  boiTowed  from  a 
kindred  branch  of  the  law  may  be  thus  used,  —  cannot  be  sus- 
tained, because  it  is  clear  that  the  bonds  which  are  said  to 
have  been  converted  were  never  the  bonds  of  the  bankrupt 

oorporation. 

Decree  affirmed. 


MflBIWBTHEB  V.  GaBBSTT. 

• 

Upon  ooDBideration  of  the  legislation  of  Tennessee,  being  chapter  10  of  acts  of 
1879,  entitled  "  An  Act  to  repeal  the  charters  of  'certain  municipal  corpora- 
tions, and  to  remand  the  territory  and  inhabitants  thereof  to  the  government 
of  the  State/'  approved  Jan.  30, 1879;  chapter  11,  entitled  "  A  BiU  to  estab- 
lish taxing  districts  in  this  State,  and  to  provide  the  means  of  local  govern- 
ment for  the  same,"  approved  Jan.  30,  1879 ;  and  chapter  92,  entitled  "  An 
Act  to  collect  and  dispose  of  the  taxes  assessed  for  municipal  corporations  in 
this  State  whose  charters  have  been  or  may  be  repealed,  or  which  may  sm^ 
render  their  charters,  and  to  provide  for  the  compromise  and  make  settlement 
of  the  debts  of  such  distinct  municipal  corporations,  respectively,"  approved 
March  14, 1879  (infra,  pp.  477,  479,  490),  the  court  holds:  — 

1.  Property  held  by  the  city  of  Memphis  for  public  uses,  such  as  public 
buildings,  streets,  squares,  parks,  promenades,  wharves,  landing-places,  fire- 
engines,  hose  and  hose-carriages,  engine-houses,  engineering  instruments,  and 
generally  all  things  held  for  governmental  purposes,  cannot  be  subjected  to 
the  payment  of  its  debts.  Upon  the  repeal  of  its  charter,  such  property 
passed  under  the  immediate  control  of  the  State,  the  power  once  delegated  to 
the  city  in  that  behalf  having  been  withdrawn. 

2.  The  private  property  of  individuals  within  the  limits  of  the  territory  of 
the  city  cannot  be  subjected  to  the  payment  of  the  debts  of  the  city  except 
through  taxation. 

3.  The  power  of  taxation  is  legislative,  and  cannot  be  exercised  otherwise 
than  under  the  authority  of  the  legislature. 

4.  Taxes  levied  according  to  law  before  the  repeal  of  the  charter,  other 
than  such  as  were  levied  in  obedience  to  the  special  requirement  of  contracts 
entered  into  under  the  authority  of  law,  and  sucli  as  were  leried  under 
judicial  direction  for  the  payment  of  judgments  recovered  against  tlie  city, 
cannot  be  collected  through  the  instrumentality  of  a  court  of  chancery  at  tbs 
Instance  of  the  creditors  of  the  city.    Such  taxes  can  only  be  collected  under 
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authority  from  the  legislature.  If  no  such  authoritj  exists,  the  reniedj  it 
bj  appeal  to  the  legislature,  which  alone  can  grant  relief.  Whether  taxes 
leTied  in  ol)edience  to  contract  ohligations,  or  under  judicial  direction,  can  ha 
collected  through  a  receiver  appointed  by  a  court  of  chancery,  if  there  be  no 
public  officer  charged  with  authority  from  the  legislature  to  perform  that 
duty,  is  not  decided,  as  the  case  does  not  require  it. 

5.  The  receiver  and  back -tax  collector  appointed  under  the  authority  of  the 
act  of  March  13, 1879,  is  a  public  officer,  clothed  with  authority  from  the  leg- 
islature for  the  collection  of  the  taxes  levied  before  the  repeal  of  the  charter 
The  funds  collected  by  him  from  taxes  levied  under  judicial  direction  cannot 
be  appropriated  to  any  other  uses  than  those  for  which  they  were  raised. 
He,  as  well  as  any  other  agent  of  the  State  charged  with  the  duty  of  their 
collection,  can  be  compelled  by  appropriate  judicial  orders  to  proceed  with 
the  coLiection  of  such  taxes  by  sale  of  property  or  by  suit,  or  in  any  other 
way  authorized  by  law,  and  to  apply  the  proceeds  upon  the  judgments. 

0.  The  bills  in  this  case  not  having  been  framed  with  a  view  to  any  such 
purpose,  cannot  be  amended  so  as  to  obtain  relief  against  such  reoeiver  and 
back-tax  collector. 

Appsal  from  the  Circuit  Court  of  the  United  States  for  the 
Western  District  of  Tennessee. 

On  Feb.  28,  1879,  Robert  Garrett  and  others  filed  their 
bill  in  the  court  below  against  the  City  of  Memphis,  Tennessee, 
setting  forth  that  they  are  the  owners  and  holders  of  overdue 
and  unpaid  bonds  and  coupons  and  other  evidences  of  her 
indebtedness  to  the  amount  of  more  than  $100,000,  upon 
much  of  which  indebtedness  they  have  secured  judgments  and 
writs  of  mandamus  to  compel  the  collection  thereof,  but  that, 
owing  to  the  malfeasance,  misfeasance,  and  incompetency  of  her 
officers  charged  with  the  collection  of  taxes,  a  large  proportion 
of  those  assessed  and  levied  for  many  years  past,  and  amount- 
ing to  at  least  $2,500,000,  are  uncollected  and  unpaid,  by  rea- 
son of  which  she  is  insolvent ;  that  her  persistent  failure  to 
collect  them  is  a  fraud  upon  her  creditors ;  that  during  each 
of  the  years  1876,  1876,  1877,  and  1878  a  large  levy  of  taxes 
was  made  in  obedience  to  writs  of  mandamus^  but  that  by 
reason  of  her  failure  during  each  of  those  years  to  collect  more 
than  three-fifths  of  the  amount  thereof,  and  also  of  the  taxes 
assessed  and  levied  for  general  purposes,  a  large  amount  rep- 
resented by  the  judgments  remains  unpaid ;  that  the  special 
levies  so  made,  in  which  the  complainants  have  a  large  inter- 
est,  constitute  a  trust  fund  for  the  payment  of  their  judg- 
men  ta  which  can  only  be  used  for  that  purpose,  and  that  the 
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city's  neglect  and  failure  to  press  the  collection  thereof  is  i 
fraud  upon  them,  against  which  a  court  of  equity  will  relieve ; 
that,  outside  of  the  power  of  a  court  to  appoint  a  receiver  to 
take  charge  of  the  assets  of  the  city  and  collect  the  taxes  so 
levied,  it  is,  by  an  act  of  the  legislature  of  Tennessee  passed 
March  19,  1877,  entitled  ^^  An  Act  to  enable  municipal  cor- 
porations having  more  than  thirty-five  thousand  inhabitants 
to  settle  their  indebtedness/'  being  chapter  71  of  the  acts 
of  1877,  provided  that  upon  the  application  of  any  person 
or  persons  who  are  the  holders  of  any  past-due  and  unpaid 
bonds,  coupons,  or  other  indebtedness,  not  less  in  amount  than 
$100,000,  of  any  municipal  corporation  having  more  than 
thirty-five  thousand  inhabitants,  it  shall  be  the  duty  of  the 
Court  of  Chancery  to  appoint  a  receiver  for  such  corpom- 
tion ;  that  the  city's  indebtedness,  represented  by  judgmentB 
and  otherwise,  amounts  to  over  $^50,000,  and  that  her  popa- 
lation  exceeds  thirty-five  thousand  persons.  They,  therefore, 
pray  that  a  receiver  be  appointed  to  take  charge  of  her  assets, 
including  her  tax  books  and  bills  for  past-due  and  imposed 
taxes,  and  that  he  be  clothed  with  the  power  conferred  by 
said  act  of  March  19,  1^77,  and  such  other  power  as  may  be 
necessary  to  enable  him  to  collect  all  outstanding  indebtedness 
and  claims  of  every  kind  due  to  her,  and  to  settle  her  debts, 
particularly  those  due  to  the  complainants. 

Chapter  71  of  acts  of  1877  enacts  as  follows:  — 

"  Sect.  2.  That  the  power  to  levy  taxes  of  every  description, 
and  for  any  and  every  purpose  whatever,  is  hereby  taken  away 
from  said  municipal  corporations,  and  each  and  every  officer  and 
representative  thereof,  and  said  taxing  power  lodged  in  the  legis- 
lature of  the  State,  and  not  elsewhere ;  and  that  by  virtue  of  arti- 
cle 11,  section  9,  of  the  Constitution  of  the  State,  in  addition  to  the 
powers  already  conferred,  the  Chancery  Court,  for  the  purpose  of 
settling  the  indebtedness  of  Memphis  and  other  municipal  corpora- 
tions containing  more  than  thirty-five  thousand  inhabitants,  may 
appoint  a  receiver,  and  exercise  such  other  powers  as  are  herein- 
after set  forth. 

**  Sbct.  8.  That  upon  the  application  of  any  person  or  persons, 
who  are  the  holders  and  owners  of  any  past-due  and  unpaid  bondsi 
ooapons,  or  other  indebtedness  of  said  municipal  corporations^  nol 
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less  in  amount  than  one  hundred  thou{$and  dollars,  it  shall  be  the 
duty  of  the  Chancery  Court  to  appoint  a  receiver  for  said  aiunici- 
[)al  corporations,  who,  as  the  officer  of  the  court,  and  not  otherwise, 
shall,  under  the  order  and  instruction  of  the  court,  act  for  such 
nmnicipal  coi'porations. 

"  Sect.  4.  That  said  receiver,  together  with  two  other  citizens 
and  property  holders  of  said  corporation,  to  be  appointed  by  the 
court,  shall  constitute  a  commission  to  settle  and  compromise 
the  indebtedness  of  said  municipal  cor|n nation,  by  funding  the 
same,  at  a  rate  not  exceeding  fitty-five  cents  in  the  dollar  on  judg 
ments,  and  not  exceeding  fifty  cents  in  the  dollar  for  bonds  ot 
coupons  past  due,  and  at  a  less  rate  for  the  less  valuable  class  of 
said  indebtedness ;  and  upon  their  action  being  confirmed  by  the 
conrt,  the  court  shall  direct  the  receiver  to  execute  the  necessary 
and  proper  compromise  bonds  and  contracts ;  which  bonds,  when 
BO  executed,  shall  to  all  intents  and  purposes  be  the  valid  and 
binding  obligations  of  said  corporation ;  but  it  is  understood  and 
agreed  that  the  holders  of  any  of  the  bonds  issued  by  the  receiver 
as  provided  in  this  act  shall  hjive  the  option,  after  two  years,  to 
fund  or  exchange  them  at  par,  into  bonds  payable  thirty  years 
after  the  date  of  their  issue,  and  beaiing  interest  at  the  rate  of 
six  per  cent  per  annum ;  said  bonds  shall  be  of  the  denomination 
of  one  thousand  dollars  each,  and  numbered  consecutively  from  one 
to  twenty-five  hundred ;  the  total  amount  of  bonds  issued  under 
this  act  shall  not  exceed  two  and  one-half  millions  of  dollars. 

''  Sbct.  5.  That  in  order  to  enable  said  commission  to  make  a 
settlement  of  said  municipal  indebtedness,  as  contemplated,  it  is 
hereby  enacted :  — 

*'  1.  That  all  bonds  and  matured  coupons  and  judgments,  and 
all  paving  scrip  certificates  issued  by  said  corporation,  and  all 
receipts  for  money  paid  by  tax-payers  to  paving  contractors  for 
making  Nicholson  and  stone  pavement,  &c.,  by  virtue  of  any 
contracts  with  said  corporation,  may  be  funded  at  such  a  rate 
not  exceeding  the  maximum  above  mentioned,  and  into  such 
bonds,  bearing  not  exceeding  six  per  cent  pet  annum  interest,  as 
may  be  agreed  on  between  the  parties,  the  holder,  and  said  com- 
mission. 

*'2.  That  all  matured  bonds  and  coupons,  issued  by  virtue  of  any 
agreement  made  in  pursuance  of  this  act,  shall  be  receivable  for 
taxes,  city  dues,  and  indebtedness  of  every  kind. 

''  8.  That  said  municipal  corporations  are  hereby  prohibited  from 
issalDg  scrip  at  any  time,  or  bonds,  while  any  bonds  issued  under 
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this  act  ire  outstanding,  except  such  as  may  be  issued  in  exchange, 
as  hereinbefore  provided  in  section  4  of  this  act. 

'^  4.  That,  hereafter,  for  said  municipal  corporations,  there  shall 
not  be  levied  a  higher  rate  of  taxation  for  general  purposes,  u 
defined  in  the  charter,  than  one  per  cent  for  the  next  five  years, 
and  at  no  time  thereafter  for  said  purposes  a  tax  exceeding  one 
dollar  and  twenty-five  cents  on  the  hundred  dollars. 

<^  5.  That  an  ample  interest  and  sinking-fund  tax  shall  be  levied 
annually,  and  collected,  to  meet  the  maturing  interest  and  retire 
and  pay  the  bonds  issued  under  this  act,  and  that  this  tax  shall  be 

I  faithfully  applied  to  the  object  proposed.     The  sinking-fund  Ui 

shall  be  paid  into  the  hands  of  three  sinking-fund  commissioners 
and  the  interest  tax  shall  be  paid  into  the  hands  of  three  interest 
commissioners ;  each  and  all  of  said  sinking-fund  and  interest  com- 
missioners shall  be  appointed  by  the  court,  and  shall  l>e  citizens  of 

»  established  integrity  and   responsibility,  who  shall  give  bond  in 

I  sufficient  amounts  to  cover  the  funds  coming  into  their  hands,  and 

^  take  an  oath  to  faithfully  execute .  their  trusts ;  said  bonds  to  be 

fixed  by  the  court. 

"6.  That  the  provisions  of  this  act  may  be  made  a  part  of  the  con- 

',  tract  with  the  holders  of  any  bond  or  coupon  issued  by  reason  of 

any  agreement  made  under  this  act. 

''  7.  That  so  much  of  sects.  88,  68,  64,  and  66  of  an  act  passed 
March  20, 1875,  and  all  other  acts  as  are  in  conflict  with  the  pro- 

;  visions  of  this  act,  are  hereby  expressly  repealed. 

««  Sbct.  6.  That  the  court  shall  appoint  the  interest  and  sinking- 

'  'und  commissioners,  and  supply  all  official  vacancies  as  they  may 

»  occur  in  the  different  municipal   departments,  which,  as   to  the 

ordinances  affecting  the  same  and  in  every  other  respect,  remain 

I  unaffected,  except  in  so  far  as  they  may  conflict  with  the  enforce- 

ment of  the  provisions  of  this  act,  in  which  event  the  court  will 

;  so  order  as  to  carry  out  the  true  intent  and  purposes  of  this  act : 

Provided^  however^  that  all  the  offices  not  abolished  by  this  act 
be  filled  by  a  popular  vote,  for  the  term  of  two  years,  at  the  time 
designated  in  the  charter  for  the  next  regular  municipal  election. 

**  Sbot.  7.  That  to  carry  into  effect  the  true  intent  and  provisions 
of  this  act,  the  legislature  of  the  State  hereby  levies  an  annual 
tax  of  one  dollar  and  sixty  cents  on  each  one  hundred  dollars' 
worth  of  taxable  property  and  values  within  said  municipal  coi^ 
poration  (including  the  school  tax,  which  shall  not  exceed  ten 
cents),  to  be  applied  under  the  order  and  directions  of  the  court 
in  the  payment  of  current  expenses,  interest  on  compromise  bondib 
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and  the  extinguishment  of  the  iDdebtedness  of  said  munioipal 
corporations. 

^^  Sect.  8.  That  this  act  shall  take  effect,  and  not  before,  when 
the  Bum  of  the  tax  mandamitses  outstanding  against  any  one  of 
■aid  municipal  corporations  shall  amount  in  the  aggregate  to  the 
sum  of  ($850,000)  eight  hundred  and  fitly  thousand  dollars. 

*<  Passed  March  19,  1877.    Approved  March  23,  1877." 

On  the  day  next  after  that  upon  which  the  complainants' 
bill  was  filed,  the  legislature  of  Tennessee  passed  the  following 
acts:  — 

"Chaptkb  10,  OF  Acts  of  1879. 

**  An  Act  to  repeal  the  Charters  of  certain  Municipal  Corpora" 
tionsj  and  to  remand  the  Territory  and  Inhabitants  thereof 
to  the  Oovemment  of  the  State. 

**  Sect.  1.  Be  it  enacted  by  the  General  Assembly  of  the  State 
of  Tennessee,  that  an  act  passed  Dec.  1,  1869,  entitled  'An  Act 
to  reduce  the  charter  of  the  city  of  Memphis  and  the  several  acts 
amendatory  thereof  into  one  act,'  being  chapter  26  of  the  private 
acts  of  1869  and  1870,  also  chapter  47,  to  the  public  acts  of  1873, 
entitled  *  An  Act  to  amend  the  charters  of  all  incorporated  towns 
and  cities  in  the  State,'  passed  March  18,  1873;  also,  an  act  en- 
titled '  An  Act  to  incorporate  the  town  of  Memphis,'  passed  Dec. 
9,  1826 ;  also,  an  act  entitled  '  An  Act  to  extend  the  limits  of  the 
corporation  of  the  town  of  Memphis,  and  for  other  purposes,'  passed 
Oct.  19,  1882 ;  also,  an  act  entitled  *  An  Act  to  amend  the  several 
acts  incorporating  the  town  of  Memphis,'  passed  Dec.  7, 1848  ;  also, 
an  aot  entitled  *  An  Act  to  reduce  the  several  acts  incorporating 
the  town  of  Memphis  into  one  act,  and  to  amend  the  same,'  passed 
Jan.  11,  1848;  also^  an  act  entitled  *An  Act  to  incorporate  into 
one  act  the  several  acts  incorporating  the  city  of  Memphis  and  the 
town  of  South  Memphis,'  passed  Jan.  6,  1846,  and  Jnn.  21,  1848, 
and  to  ^  unite  the  said  towns  into  one,  and  extend  the  boundaries 
thereof.'  passed  Dec.  3,  1849;  also,  the  section  of  an  act  entitled 
*  An  Act  to  amend  an  act  entitled  An  Act  to  incorporate  the  town 
of  Taswell,'  passed  Jan.  2, 1830,  passed  Jan.  28,  1852;  also,  an  act 
entitled  *■  An  Act  to  amend  the  charter  of  the  city  of  Memphis,' 
passed  Feb.  29,  1856 ;  also,  an  act  entitled  '  An  Act  to  amend  the 
charter  of  the  city  of  Memphis,  and  for  other  purposes,'  passed  Feb. 
20, 1860 ;  also,  an  act  entitled  ^  An  Act  to  amend  the  charter  of  the 
city  of  Memphis,'  passed  Nov.  24, 1866 ;  also,  an  act  passed  in  amend 
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meDt  of  the  foregoing  nets,  and  also  any  other  acts  creating  into  a 
body  politic  and  corporate  the  inhabitants  of  a  certain  territory 
lying  within  the  county  of  Shelby,  by  the  name  of  the  City  of 
Memphis,  the  Mayor  and  Aldermen  of  Memphis,  or  other  corporate 
name  whatever,  or  acts  amending  the  said  acts  of  incorporations  be, 
and  the  same  are  hereby,  each  and  every  one  of  them,  repealed, 
and  all  offices  created  and  held  under  and  by  virtue  of  any  of 
said  act«  are  abolished. 

<^  Sect.  2.  That  the  charters  and  amendments  thereof  of  all 
municipal  corporations  within  the  State,  having  a  ])opulation  of 
thirty-five  thousand  inhabitants  or  over,  by  the  Federal  census 
of  1870,  be,  and  the  same  are  hereby,  repealed,  and  all  municipal 
offices  held  under  them  are  abolished. 

"  Sect.  3.  That  the  charters  and  amendments  thereof  of  all  mu- 
nicipal corporations  within  this  State  having  thirty-€ve  thousand 
inhabitants  or  over,  at  the  date  of  the  passage  of  this  act,  be,  and 
the  same  are  hereby,  repealed,  and  all  municipal  offices  held  there- 
under are  abolished.  The  governor  of  the  State  will  ascertain  and 
declare,  by  proclamation,  to  what  corporations  this  section  applies; 
said  proclamation  shall  be  conclusive  evidence  of  its  truth,  and 
shall  be  made  within  ten  days  from  the  passage  of  this  act. 

'*  Sect.  4.  That  all  of  the  sections,  from  section  33  to  section  80, 
both  inclusive,  of  an  act  entitled  '  An  Act  to  regulate  and  organize 
municipal  coiporations  of  certain  population,  and  for  the  increa86 
and  diminution  of  their  powers,^  chapter  92,  approved  23d  March, 
1875,  and  all  other  acts  and  parts  of  acts  in  conflict  with  this  act, 
be,  and  the  same  are  hereby,  repealed ;  all  the  other  sections  of  said 
chapter  92,  and  especially  section  81  of  said  chapter,  being  left  in 
full  force ;  and  the  population  within  the  territorial  limits  as  now 
defined,  and  the  territory  of  all  municipal  corporations  heretofore 
governed  under  and  by  virtue  of  said  repealed  sections  33  to  80, 
inclusive,  are  hereby  resolved  back  into  the  body  of  the  State,  and 
all  offices  held  under  and  by  virtue  of  said  repealed  sections  are 
hereby  abolished ;  and  all  power  of  taxation,  in  any  form  whatever, 
heretofore  vested  in  or  exercised  by  the  authorities  of  said  munici- 
pal corporations  by  virtue  of  any  of  the  acts  of  incorporation  here- 
inbefore recited,  or  otherwise,  is  tor  ever  withdrawn  and  reserved 
to  the  legislature ;  and  the  public  buildings,  squares,  promenades, 
wharves,  streets,  alleys,  parks,  fire-engines,  hose  and  carriages,  horses 
and  wagons,  engine-houses,  engineer  instruments,  and  all  other 
property,  real  and  personal,  hitherto  used  by  such  corporations  for 
municipal  purposes,  are  hereby  transferred  to  the  custody  and  oofr 
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trol  of  the  State,  to  remain  public  property,  aB  it  has  always  been, 
ibr  the  uses  to  which  said  property  has  been  hitherto  applied. 
And  no  perHon  holding  office  under  and  by  virtue  of  any  of  said 
repealed  sections,  or  any  of  the  acts  above  recited,  shall,  from  and 
after  the  passage  of  this  act,  exercise  or  attempt  to  exercise  any  of 
the  powers  or  functions  of  said  office. 

*'  Sbct.  5.  That  this  act  take  effect  from  and  after  its  passage, 
the  pnblic  welfare  requiring  it. 

''  Passed  Jan.  29, 1879.    Approved  Jan.  81, 1879." 

^Chaftbb  11,  Acts  of  1879. 

**A  Bill  to  establish  Taodng  Districts  in  this  StaU,  and  to  provide 
the  Means  of  Local  Qovemment  for  the  same, 

**  SxcT.  1.  That  the  several  communities  embraced  in  the  terri- 
torial limits  of  all  such  municipal  corporations  in  this  State  as  have 
had  or  may  have  their  charters  abolished,  or  as  may  surrender  the 
same  under  the  provisions  of  this  act,  are  hereby  created  taxing 
districts,  in  order  to  provide  the  means  of  local  government  for  the 
peace,  safety,  and  general  wel&i-e  of  such  districts. 

"  Sbct.  2.  That  the  necessary  taxes  for  the  support  of  the  goY- 
emments  thus  established  shall  be  imposed  directly  by  the  Genera) 
Assembly  of  the  State  of  Tennessee,  and  not  otherwise.  In  admin- 
istering the  affairs,  and  for  providing  the  means  of  local  government 
in  said  districts,  the  following  agencies  and  governing  inntrumentali- 
ties  are  hei*eby  established  :  — 

^  Ist,  A  board  of  fire  and  police  commissioners,  to  be  selected  and 
qualified  in  the  manner  hereafter  provided. 

*^  2d,  A  committee  on  ordinances  or  local  laws,  to  be  known  as 
the  ^  Legislative  Council  of  the  Taxing  District,'  and  which  shall 
consist  of  the  commissioners  of  the  fire  and  police  board,  and  the 
supervisors  of  the  board  of  public  works. 

**'  8d,  A  board  of  health,  to  consist  of  the  chief  of  police,  a  health 
r»fficer,  and  one  physician  who  shall  have  been  in  active  practice  for 
the  p*»riod  of  five  years  next  preceding  his  appointment,  who  Bhall 
be  an  inhabitant  of  the  taxing  district,  and  for  five  years  a  resident 
of  the  county,  and  who  sliall  be  ex  officio  president  of  the  board. 

**4th,  A  board  of  public  works,  to  consist  of  five  supervisors  of 
public  works,  three  of  whom  shall  be  chosen  by  the  qualified  votem 
of  the  people  of  the  taxing  district,  and  two  appointed  as  herein- 
after provided,  and  shall  serve  for  a  term  of  two  yeai-s. 
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**Sbct.  11.  That  the  diversion  of  any  portion  of  any  of  said 
taxes,  or  wharfage  dues,  or  other  funds,  from  the  purpose  for  which 
they  were  levied,  by  any  of  the  commissionei-s,  or  by  the  trus- 
tee, shall  be  a  felony,  for  which  the  guilty  party  upon  conviction 
shall  sufifor  imprisonment  in  the  Penitentiary  at  hard  labor  for  two 
years. 

'^  SsoT.  12.  That  said  commissioners  shall  not  issue  any  bonds, 
notes,  script,  or  other  evidences  of  indebtedness,  and  shall  in  no 
event  contract  for  work,  or  material,  or  services,  in  excess  of  the 
amount  of  tax  levied  for  such  work,  material,  or  service  for  that 
year,  and  parties  contracting  with  said  commissioners  for  work, 
material,  or  services  shall  look  alone  to  the  tax  for  that  purpose  for 
that  year,  and  no  subsequent  tax  shall  be  levied  to  meet  the  deficit, 
and  no  property,  real  or  personal,  held  by  said  commissioners  for 
public  use,  shall  ever  be  subject  to  execution  or  attachment,  or 
seizure  under  any  legal  process,  for  any  debt  created  by  said  com- 
missioners, and  all  taxes  due,  or  moneys  in  the  hands  of  the  county 
trustee,  or  on  deposit,  shall  be  exempt  from  seizure  under  attach- 
ment, execution,  garnishment,  or  other  legal  process.  And  said 
commissioners  and  said  trustee  and  other  governing  agencies  em- 
ployed by  this  act  are  expressly  prohibited  from  levying  any  taxes 
for  any  purpose,  that  power  being  reserved  to  the  legislature,  and 
no  writ  of  raandarnvA  or  other  process  shall  lie  to  compel  them  to 
levy  any  taxes ;  nor  shall  the  said  commissioners  or  said  trustee,  nor 
the  local  government  created  by  this  act,  pay  or  be  liable  for  any 
debt  created  by  said  extinct  corporation,  nor  shall  any  of  the  taxes 
collected  under  this  act  ever  be  used  for  the  payment  of  any  of 
said  debts. 

'*  Sect.  14.  That  the  fire-engines,  hose  and  carriages,  horses 
and  wagons,  engine-houses,  public  buildings,  public  squares,  park^, 
promenades,  wharves,  streets,  alleys,  engineer  instruments,  and  all 
other  property,  real  and  personal,  hitherto  used  by  such  corpora- 
tions for  purposes  of  government,  are  hereby  transfeiTed  to  the  cus- 
tody and  control  of  said  board  of  commissioners,  to  remain  public 
property,  as  it  has  always  been,  for  the  uses  to  which  said  property 
has  been  hitherto  applied,  and  that  all  indebtedness  for  taxes  or 
otherwise,  whether  in  litigation  or  otherwise,  due  to  the  said  ma- 
nicipalities,  shall  vest  in  and  become  the  property  of  the  State,  to  be 
disposed  for  the  settlement  of  the  debts  of  said  extinct  municipali- 
ties as  shall  be  hereafter  provided  by  law,  and  all  suits  now  pend« 
ing  shall  be  prosecuted  to  final  determination  under  the  provisions 
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of  tills  act^  without  ohan<^e  of  parties,  and  suits  brought  by  said  tax*^ 
ing  districts  Rhall  be  brought  in  the  name  of  the  president  of  fire 
and  police  com  mission  ore :  Provided,  however^  that  the  taxes  here- 
tolbre  assessed  as  privilege  taxes,  and  set  apart  for  the  payment  of 
the  police  and  firemen,  shall  be  paid  out  as  collected,  under  the 
provision  of  this  act,  to  the  said  police  and  firemen. 

**■  SiECT.  25.   That  this  act  shall  take  efiect  from  and  after  ita 
passage. 
**  Passed  Jan.  29, 1879.    Approved  Jan.  31, 1879." 

On  February  7  the  complainants,  by  leave  of  the  court, 
filed  an  amended  and  supplemental  bill,  to  which  the  City 
of  Memphis,  John  R.  Flippin,  mayor  of  the  city,  and  W.  J. 
Chase,  W.  Hewitt,  Janier  Elder,  Simon  Green,  H.  (1.  Dent, 
Marcus  Jones,  W.  H.  Brown,  J.  W.  Moores,  W.  Benjes, 
George  Haesinger,  composing  the  board  of  aldermen  of  Mem- 
phis, James  Bohan,  D.  T.  Goodyear,  W.  P.  Proudfit,  Charles 
Quentel,  Sen.,  J.  H.  Surdam,  J.  H.  White,  \V.  H.  Bates,  M. 
Selig,  L.  L.  Lawhorn,  V.  O.  Wood,  Andrew  Renkert,  Herman 
Caro,  Thomas  Boyle,  Peter  Tracey,  W.  J.  Crosbie,  W.  O.  Har- 
vey, Thomas  Barrett,  P.  M.  Patterson,  L.  I),  (jrant,  William 
Bradford,  composing  the  board  of  common  councilmen  of  the 
city,  altogether  constituting  the  general  council  of  the  city, 
and  as  trustees  and  representatives  of  the  corporators ;  also 
George  B.  Fleece,  trustee  of  Shelby  County,  Tennessee,  and  ez 
officio  tax-collector  of  the  city,  the  German  National  Bank  of 
Memphis,  J.  W.  Moores,  former  tax-collector  of  the  city,  and 
Joseph  Uhl,  clerk  of  the  Circuit  Court  of  Shelby  County,  Ten- 
nessee, all  residents  and  citizens  of  that  county,  —  were  made 
defendants.  The  bill,  after  reafiBrming  the  averments  of  the 
original  bill,  charges,  among  other  things,  that  the  complain- 
ants, a8  creditors  of  the  corporation  and  having  valid  debts 
against  it,  are  not  and  cannot  be  deprived  of  the  vested  rights 
secured  to  them  by  previous  legislation ;  that  said  chapters  10 
ind  11  of  the  acts  of  1879,  so  far  as  they  attempt  to  impair 
those  rights  or  divert  the  assets  of  the  corporation  from  the 
reach  or  control  of  its  creditors,  are  unconstitutional  and  void. 
The  bill,  after  charging  that  upon  the  passage  of  said  chap- 
ters 10  and  11  the  niavor  and  other  officers  of  the  city  who 
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were  charged  by  law  witii  the  coUectiou  of  taxes,  and  who  held 
the  same  in  trnst  to  be  applied  in  satisfaction  of  the  complain- 
ants' debts,  abandoned  their  offices  and  trusts  and  left  the 
latter  unexecuted ;  that  before  the  repeal  of  the  charter  of  the 
city  there  was  in  the  hands  of  certain  of  the  defendants  a  large 
amount  belonging  to  the  special  trust  and  mandamus  funds; 
ana  tHat  all  the  property  of  the  city,  real  and  personal,  includ- 
ing past-due  and  unpaid  taxes,  constitutes  assets  for  the  benefit 
of  her  creditors  which  should  be  brought  in  and  marshalled 
for  the  payment  of  her  debts,  —  prays  that  it  may  be  taken  and 
considered  as  a  general  creditor's  bill  for  all  who  may  come  in 
within  a  time  to  be  limited,  and  that  a  receiver  be  appointed 
and  empowered  and  directed  to  take  charge  of  all  the  tax 
books  and  papers  of  the  city,  and  her  records  and  books  of 
every  description,  together  with  all  the  tax-books,  bills  and 
accounts  for  all  taxes  theretofore  levied  by  her  for  all  pur- 
poses which  have  not  been  collected  and  are  yet  due  and 
unpaid;  that  he  be  empowered  to  collect  the  same  by  disti-ess- 
warrants,  or  in  any  manner  deemed  expedient  by  the  court, 
and  bring  or  prosecute  any  suit  or  suits  in  any  court  for  the 
collection  of  the  same ;  that,  until  the  rights  of  all  pei'sons  be 
determined,  he  be  instructed  and  required  to  keep  separate  ac- 
counts of  each  class  of  taxes  collected  as  appear  on  the  various 
tax-books  of  the  city;  that  he  be  empowered  to  take  chaise 
of  all  money  now  on  hand  which  has  been  collected  from  any 
source  for  taxes,  rents,  or  otherwise  ;  that  all  parties  be  re- 
quired to  pay  the  said  funds  to  him,  of  which  he  shall  keep 
separate  accounts,  and  pay  the  same  out  to  the  parties  enti- 
tled under  the  order  of  the  court ;  that  he  be  directed  to  take 
oharge  of  all  the  real  estate  of  the  city  of  whatever  description 
and  wherever  situated  in  which  she  has  any  interest,  equitable 
or  legal ;  that  he  take  possession  of  all  the  pei-sonal  property 
of  every  kind  belonging  to  the  city  at  the  time  of  her  dissolu- 
tion, but  that,  for  the  time  being  and  until  the  rights  of  par- 
tiefe  shall  have  been  determined  and  some  arrangements  he 
mad«9,  the  fire-engines,  hose  and  horses,  and  paraphernalia  of 
the  fire  department  be  not  interfered  with  so  as  to  destroy  or 
impair  its  efficiency ;  that  when  the  assets  are  collected  they 
be  disbui-sed  under  the  order  of  the  court  to  the  parties  to 
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whom  they  belong  in  law,  or  as  the  different  parties  are  enti- 
tled ;  that  he  be  empowered  to  sell  any  part  of  said  assets  from 
time  to  time,  or  all  of  the  same,  together  with  such  further 
powers  and  instructions  as  may  from  time  to  time  be  necessary 
to  bring  other  parties  before  the  court ;  that,  if  the  present 
assets  are  not  su£Bcient  to  pay  all  the  debts,  assessments  be 
made  upon  all  the  corporators  and  property  in  the  city  for  any 
claims  that  may  remain  unpaid  of  said  debts,  whether  due  oi 
not,  and  that  judgments  be  rendered  against  said  parties  for 
amounts  found  due  ;  that  such  accounts  be  taken  to  ascertain 
the  amounts  of  debts  as  may  be  deemed  expedient,  and  com- 
plainants' debts  paid. 

Jan.  30,  1879,  Hopkins  Loudon  filed  his  bill  against  the  city 
of  Memphis  to  recover  money  due  for  laying  pavements.  On 
February  6  he  filed  an  amended  bill,  averring  that  since  filing 
his  original  bill  he  had  recovered  a  judgment  for  the  amount 
of  his  claim. 

Bills  were  filed  by  other  judgment  creditors  of  the  city,  a^ 
follows :  — 

February  3,  by  the  Ahrens  Manufacturing  Company  against 
George  B.  Fleece,  trustee  of  Shelby  County,  D.  T.  Goodyear, 
president  of  the  common  council  and  ex  officio  mayor,  J.  C. 
Neely,  city  treasurer,  and  James  A.  Newsom,  city  comptroller. 

February  7,  by  Tallmadge  E.  Brown  against  the  city  of  Mem- 
phis, John  R.  Flippin,  its  former  mayor,  Marcus  Jones,  the 
president  of  the  board  of  aldermen,  D.  T.  Goodyear,  the  chair- 
man of  the  common  council,  James  C.  Neely,  former  city 
treasurer,  the  German  National  Bank,  the  First  National  Bank, 
the  State  National  Bank,  Joseph  Uhl,  clerk  of  the  Circuit 
Court  of  Shelby  County,  George  B.  Fleece,  county  trustee  of 
Shelby  County,  Benjamin  F.  Coleman,  and  James  W.  Moores, 
all  citizens  and  residents  of  Shelby  County. 

February  10,  by  Fairman  Rogers  and  others  against  the 
city,  said  Flippin,  Jones,  Goodyear,  Neely,  James  A.  Newsom, 
late  comptroller,  James  H.  Humphreys,  late  city  engineer, 
Michael  McFadden,  late  chief  of  the  fire  department,  W.  A. 
McCloy,  late  city  register,  James  W.  Moores,  late  back-tax 
collector,  Joseph  Uhl,  clerk  of  the  Circuit  Court  of  Shelby 
County,  George  B.  Fleece,  county  trustee  of  Shelby  County, 
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the  Grerman  National  Bank,  the  State  National  Bank,  and  the 
First  National  Bank,  John  F.  Frank  and  D.  T.  Porter,  W.  W. 
Guy  and  John  Overton,  Jr.,  styled  the  board  of  tire  and  police 
commissioners  of  the  taxing  district  of  Memphis,  and  against 
all  other  persons  and  corporations  who  have  an  interest  in  the 
subject-matter  of  the  suit  and  might  make  themselves  parties 
thereto. 

February  12,  the  court  ordered  that  the  several  causes  be 
consolidated,  and  appointed  T.  J.  Latham  receiver.  The  order 
directs  that  he  ^^  first  enter  into  a  bond  of  the  penal  sum  of 
fifty  thousand  dollars,  with  two  or  more  securities,  to  be  ap- 
proved by  the  court,  conditioned  for  the  faithful  performance 
of  his  duties  as  such  receiver.  He  will  also  take  an  oath  faith- 
fully and  impartially  to  discharge  the  duties  of  his  said  office. 
Such  bond  and  oath  shall  be  filed  and  remain  of  record  in  court 
here. 

'^  After  so   qualifying,  the   said   receiver  will  demand  and 
receive  and  take  possession  of  all  the  assets  and  property  of 
the  city  of  Memphis,  including  real  and  personal  property  and 
debts  due  to  it,  and  taxes  due  and  owing  to  it,  except  the  taxes 
appearing  on  the  tax-books  for  the  year  1878,  for  which  special 
provision  is  herein  made,  and  except,  also,  the  public  high- 
ways of  the  city,  the  public  squares,  the  public  landings  and 
wharves,  the   engine-houses,  the  fire-engines,  and   the  horses 
belonging  to  the  fire  department,  the  hose,  the  hose-carriages, 
and  the  other  property  and  appurtenances  of  the  said  depart- 
ment, the  hospital,  and  the  property  and  appurtenances  belong- 
ing thereto  or  used  in  connection  therewith,  the  horses,  wagons, 
tools,  and  implements  and  other  property  used  in  connection 
with  and  necessary  to  the  engineers'  department  of  the  city  of 
Memphis,  the  property  belonging  to  and  used  in  connection 
with  the  police  department  of  the  city,  and  the  taxes  heretofore 
levied  for  the  support  of   the  public  schools  of  the  city;  all 
which  excepted  articles  and  property  are  excluded  from  the 
operation  of  this  order,  and  will  not  be  taken  possession  of  or 
interfered  with  by  the  said  receiver  until  the  further  order  of 
the  court. 

^'  The  said  receiver  will  also  take  possession  of  all  the  tax- 
books  of  the  city  of  Memphis  whereon  unpaid  taxes  due  it  are 
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chaTg«)d,  except  the  tax-books  for  the  year  1878,  and  the  pei^ 
son  or  persons  haying  the  same  in  charge  will  at  once,  on  his 
demand,  surrender  the  same  to  him. 

^^  He  also  will  take  possession  and  control  of  all  the  safes 
books,  papers,  desks,  office  furniture,  and  other  property  belong- 
ing to  the  offices  of  mayor,  comptroller,  register,  treasurer,  tax- 
collector,  inspector,  city  attorney,  necessary  to  the  discharge 
of  his  duties  as  receiver,  and  of  the  buildings  wherein  the  gen- 
eral council  of  the  city  has  heretofore  assembled,  and  the  prop- 
erty in  or  belonging  to  such  buildings  not  previously  herein 
excepted  from  the  operation  of  this  order,  and  the  large  safe 
in  the  mayor's  office,  and  will  safely  keep  the  same,  subject 
to  the  order  of  the  court  herein;  and  the  person  or  persons 
having  possession  or  control  of  the  said  property,  or  any  part 
thereof,  are  hereby  required  to  surrender  the  same  to  him  on 
demand. 

'^  And  the  said  receiver  will,  as  soon  as  he  can  conveniently, 
make  and  file  a  full  and  true  inventory  of  all  the  property  of 
every  description  which  may  come  to  his  control  or  possession 
as  such  receiver. 

^'  The  defendant,  George  B.  Fleece,  as  county  trustee  of 
Shelby  County,  from  time  to  time  as  he  collects  taxes  levied 
by  the  city  of  Memphis  for  the  year  1878,  except  taxes  levied 
for  the  support  of  the  public  schools,  will  at  once  pay  over  the 
sums  he  collects  to  the  said  receiver,  in  the  lawful  money  of 
the  United  States,  taking  his  receipt  therefor,  which  shall  be 
a  protection  and  discharge  to  him  for  the  sums  so  paid.  He 
will  also  at  once,  on  the  demand  of  the  said  receiver,  pay  to 
him  all  the  moneys  he  has  on  hand  collected  for  and  on  ac- 
count of  taxes  levied  by  the  city  of  Memphis  for  the  year 
1878,  except  sums  collected  on  account  of  taxes  levied  for  the 
support  of  the  public  schools,  and  will  take  his  receipt  therefor, 
which  shall  be  a  protection  and  discharge  for  the  amount  so 
paid. 

'^  The  defendant,  James  C.  Neely,  as  former  city  treasurer 
of  the  city  of  Memphis,  and  the  German  National  Bank  of 
Memphis,  will  at  once,  on  the  demand  of  the  said  receiver,  turn 
over  to  him  all  the  money  in  his  hands  or  on  deposit  in  the 
said  bank  received  by  him  on  the  account  of  the  city  of  Mem- 
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phis,  except  moneys  received  for  taxeb  levied  for  the  siipport  of 
public  schools,  and  take  his  receipt  therefor,  and  such  payment 
shall  be  a  full  acquittance  and  discharge  for  the  sums  so  paid. 

^'  The  defendant,  John  R.  Flippin,  as  late  mayor  of  the  city 
of  Memphis,  will,  on  demand  of  the  said  receiver,  pay  over  to 
him  any  money  and  deliver  to  him  any  property  he  has  be- 
longing to  the  said  city,  except  the  large  safe  in  the  mayor's 
office,  and  the  papers  and  vouchers  not  necessary  for  the  I'e- 
ceiver  in  the  discharge  of  his  duties,  and  take  his  receipt 
therefor,  which  shall  be  a  complete  acquittance  and  discharge 
for  the  sura  so  paid  and  the  property  so  delivered. 

"  The  defendant,  Joseph  Uhl,  as  clerk  of  the  Circuit  Court  ot 
Shelby  County,  will  at  once,  on  demand  of  the  said  receiver, 
pay  over  to  him  the  money  he  has  on  hand  received  on  the 
account  of  redemption  of  property  sold  for  taxes  due  the  said 
city,  except  such  money  as  may  have  been  received  on  account 
of  taxes  levied  for  the  support  of  the  public  schools,  and  take 
his  receipt  therefor,  which  shall  be  an  acquittance  and  dis- 
charge for  the  sum  so  paid,  and  he  will  hereafter  from  time  to 
time,  as  he  receives  other  moneys  on  the  said  account,  pay  over 
the  same  as  aforesaid,  with  the  exception  aforesaid,  to  the  said 
receiver,  and  take  his  receipt  therefor,  which  shall  be  an  ac- 
quittance and  discharge  for  the  sums  so  paid. 

"  The  defendant,  James  W.  Moores,  will  at  once,  on  the  de- 
mand of  the  said  receiver,  pay  over  to  him  any  moneys  in  his 
hands  received  for  or  on  account  of  taxes  levied  by  the  city  of 
Memphis,  except  such  sums  as  may  have  been  received  for 
taxes  levied  for  the  support  of  the  public  schools,  and  deliver 
him  all  the  city  tax-books  in  his  hands,  and  take  his  receipt 
therefor,  which  shall  be  an  acquittance  and  discharge  for  the 
sums  so  paid  and  for  the  said  tax. 

"  The  said  receiver  will  at  once  proceed  to  ascertain  what 
property,  real  and  personal,  other  than  that  hereinbefore  speci- 
fied or  mentioned  in  the  bills  herein,  the  city  of  Memphis 
owns,  including  such  as  it  has  become  the  owner  of  by  pur- 
chases at  sales  for  non-payment  of  taxes,  and  will  take  pos- 
session of  such  property  where  the  possession  is  voluntarily 
surrendered,  and  report  the  same  to  the  court,  to  the  end  that 
a  proper  disposition  may  be  made  thereof. 
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.  "  In  the  meantime  he  is  authorized  to  rent  the  property  he 
may  so  obtain  possession  of  from  month  to  month,  and  to  col- 
lect the  rents,  and  hold  the  same  subject  to  the  order  of  the 
court.  As  soon  as  the  said  receiver  is  in  possession  of  the 
funds  ah'eady  collected  and  on  hand,  and  hereinbefore  directed 
to  be  turned  over  to  him,  he  will  at  once  deposit  the  same  in 
some  solvent  bank  or  banks  in  Memphis,  to  the  credit  of  the 
*5lerk  of  this  court,  to  be  drawn  out  only  by  the  order  of  this 
court,  and  report  the  same  to  the  court,  and  in  such  repdrt 
will  show  the  amount  received  from  each  particular  person  on 
account  of  each  particular  tax,  the  year  for  which  the  same 
was  levied,  whether  the  tax  on  account  of  which  the  same  has 
been  paid  was  levied  for  the  benefit  of  any  particular  person 
or  persons  or  class  of  persons,  and,  if  so,  who  such  person  or 
persons  or  class  of  persons  are,  and  the  proportions  in  which 
they  are  or  claim  to  be  entitled  to  share  such  fund  or  funds, 
and  the  amount  thereof  to  which  each  one  is  or  claims  to  be 
entitled. 

"  And,  from  time  to  time,  as  he  hereafter  receives  other  mon- 
eys under  this  order  or  as  such  receiver,  he  will  in  the  manner 
above  directed  deposit  the  same,  and  on  the  first  and  third 
Mondays  of  each  month  the  said  receiver  shall  make  and  file 
with  the  clerk  a  report,  similar  to  that  required  above,  of  the 
funds  that  may  have  been  paid  over  to  him.  The  said  re- 
ceiver, as  soon  as  he  receives  the  tax-books  herein  ordered  to 
be  delivered  to  him,  will  proceed  in  such  manner  as  he  may 
deem  best  to  demand  and  collect  all  the  unpaid  taxes  appear- 
ing on  the  said  tax- books,  levied  by  and  due  to  the  city  of 
Memphis,  in  the  lawful  money  of  the  United  States,  and  keep 
a  proper  account  of  such  collections,  showing  therein  the  par- 
ticular tax  or  taxes  from  which  each  sum  is  derived,  and  the 
year  for  which  the  same  was  levied  and  the  purpose  for  which 
levied. 

^*  If  he  finds  it  necessary,  the  said  receiver  may  bring  actions 
at  law  or  suits  in  equity  against  any  party  or  parties  owing 
any  debt  due  to  the  city  of  Memphis,  or  any  tax  or  taxes  ap- 
pearing on  the  said  tax-books,  for  the  recovery  of  the  same, 
and  in  such  actions  or  suits  he  may  also  proceed  to  enforce 
any  specific  lien  o^  liens  on  any  property,  real  or  personaU  for 
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the  payment  of  such  tax  or  taxes,  and  to  have  the  same  sold 
for  the  satisfaction  thereof.  He  may  also,  in  proper  cases,  em- 
ploy the  process  of  garnishment  and  all  other  proper  process. 
H(^  may  bring  the  party  or  parties  owing  such  tax  or  taxes  hy 
petition  in  this  cause  before  this  court,  or  he  may  sue  at  law 
in  this  court  in  proper  cases. 

**'  He  may  also,  where  he  deems  it  best  to  do  so,  bring  actions 
at  law  or  suits  in  equity  in  the  courts  of  the  State,  or  make 
himself  a  paity  to  any  suit  or  suits  already  pending  in  such 
courts,  where,  by  so  doing,  he  may  effect  a  collection  of  such 
tax  or  taxes,  or  any  part  thereof,  and  he  is  authorized  to  de- 
mand and  receive  and  to  receipt  for  all  moneys  heretofore 
collected,  or  which  hereafter  may  be  collected,  on  any  judg- 
ment or  decree  heretofore  rendered  in  favor  of  the  city  of 
Memphis,  belonging  to  the  said  city,  whether  such  judgment 
or  decree  is  in  this  court  or  any  other  court  of  the  United 
States,  or  any  court  of  the  State  of  Tennessee. 

^'  He  is  hereby  given  authority  to  employ  as  many  clerks  and 
assistants  as  may  be  nece8sai*y  to  enable  him  to  dischaige 
the  duties  of  his  said  office  promptly  and  efficiently,  who 
shall  be  paid  a  reasonable  compensation  out  of  the  assets 
which  may  come  to  his  hands,  to  be  fixed  hereafter  by  the 
court. 

^^  The  said  receiver  will  make  use  of  the  building  and  offices 
formerly  occupied  for  a  city  hall,  and  belonging  to  the  city  of 
Memphis,  or  such  part  thereof  as  may  be  necessary  for  his  pur- 
poses, and  will  make  use  of  such  safes,  desks,  tables,  chairs, 
and  other  furniture  and  property  of  the  city  of  Memphis  as  he 
may  have  need  of ;  but  he  will  file  in  court  here,  as  soon  as  he 
can  conveniently  make  the  same,  a  correct  and  full  description 
and  inventory  of  all  the  property  he  may  use. 

"  The  said  receiver  is  hereby  authorized  to  buy  and  pay  for 
the  necessary  books  and  stationery,  the  necessary  fuel  and 
lights,  and  whatever  else  may  be  necessary  property  to  fit  his 
office  or  offices  for  use,  and  to  enable  him  efficiently  to  dis- 
charge the  duties  imposed  on  him ;  but  such  expenditures  shalj 
always  be  subject  to  the  control  and  approval  or  rejection  of 
the  court. 

^  The  said  receiver  is  also  hereby  authorized  to  insure  anj 
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property,  real  or  personal,  which  may  come  to  bis  hands  as 
such  receiver,  where  he  deems  it  prudent  to  do  so. 

"The  said  receiver  is  also  empowered  to  employ  one  or  more 
attorneys,  if  necessary,  to  conduct  the  prosecution  or  defence 
of  any  suit  or  suits  he  may  find  it  necessary  to  bring,  prose- 
cute, or  defend,  under  the  authority  hereby  conferred  upon 
him.  The  compensation  of  such  attorney  or  attorneys  shall 
be  fixed  by  the  court  hereafter,  and  shall  be  paid  out  of  the 
assets  which  may  come  to  the  hands  of  the  said  receiver,  in 
such  manner  as  the  court  may  direct. 

^^  The  several  persons  and  corporations  upon  whom  the  pro- 
cess of  garnishment  have  been  served  under  the  executions 
issued  on  the  judgments  of  a  portion  of  the  plaintiffs  in  these 
suits,  as  appears  by  the  bills  herein,  and  who  are  parties  hereto, 
are  hereby  directed  to  deliver  or  pay  to  the  receiver  herein 
appointed,  on  his  demand  as  hereinbefore  ordered,  all  the  prop- 
erty, money,  and  effects  in  their  hands  or  under  their  control, 
respectively,  belonging  to  the  city  of  Memphis,  and  upon  their 
severally  doing  so  they  are  hereby  severally  discharged  as  such 
garnishees. 

'^  It  is  further  ordered,  that  all  persons  having  debts  or 
claims  of  any  character  against  the  city  of  Memphis  have 
leave  to  make  themselves  parties  to  these  consolidated  suits  on 
or  before  the  third  Monday  of  May  next,  by  severally  filing 
petitions  herein,  setting  forth  their  respective  debts  or  claims, 
and  that  the  clerk  of  this  court  at  once  give  notice  by  publica- 
tion in  one  of  the  daily  morning  papers  published  in  Shelby 
County,  for  sixty  days,  that  such  persons  are  hereby  required 
within  the  time  aforesaid  so  to  make  themselves  parties,  and 
file  their  debts  and  claims." 

By  sect.  5  of  chap.  84,  acts  of  1879,  passed  March  12,  1879, 
and  approved  March  13,  1879,  sect.  14  of  chap.  11  of  the  acts 
of  that  year  was  amended  so  as  to  read, — 

*^  That  the  fire-engines,  hose  and  carriages,  horses  and  wagons, 
engine-houses,  public  building8,  public  grounds,  parks,  promenades, 
wharves,  streets,  alleys,  engineer's  instruments,  and  all  other  prop- 
erty, real  and  personal,  hitherto  used  by  such  corporations  for  pur- 
poses of  government,  are  hereby  transferred  to  the  custody  and 
control  of  said  board  of  commissioners,  to  remain  public  property, 
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M  it  has  always  been,  for  the  uses  to  which  said  property  haa 
hitheito  been  applied,  and  that  all  indebtedness  for  taxes  or  other- 
wise, whether  in  litigation  or  otherwise,  due  to  the  said  mupici- 
palities,  shall  vest  in  and  become  the  property  of  the  State,  to  be 
disposed  of  for  the  settlement  of  the  debts  of  said  extinct  muDici* 
palities,  as  shall  be  hereafter  provided  by  law,  and  suits  brought  by 
said  taxing  districts  shall  be  brought  in  the  name  of  the  President 
of  the  Board  of  Fire  and  Police  Commissioners." 

On  March  18,  1879^  the  legislature  passed  the  foUowing 
act:  — 

"  Chaptbr  92,  OP  Acts  of  1879. 

*^An  Act  to  collect  and  dispose  of  the  Taaaee  aeeeeeed  for  JHimtei- 
pdL  CorporcUions  in  this  State  whose  Charters  have  been  or 
may  be  r^ealed,  or  which  may  surrender  their  Charters^  and 
to  provide  for  the  Compromise  and  mxike  Settlement  of  the 
Debts  of  such  JSxtinct  Municipal  Corporations  respectivdy, 

^  Sect.  1.  Be  it  enacted  by  the  General  Assembly  of  the  State  ot 
Tennessee,  that  as  to  municipal  corporations  in  this  State,  whose 
charters  may  have  been  repealed  at  the  time  this  act  takes  effect^ 
and,  from  time  to  time,  as  the  charters  of  other  municipal  corpora- 
tions may  be  repealed  or  surrendered,  the  governor  of  the  State 
shall  appoint  an  officer  for  such  extinct  corporations  respectively, 
to  be  known  as  a  receiver  and  back-tax  collector,  who  shall  take 
the  oath  required  of  other  collectors  of  public  revenue,  and  shall 
give  bond  with  good  sureties,  to  be  approved  by  the  county  court 
of  the  county  in  which  the  extinct  corporation  was  situated,  in 
such  sum  as  the  county  court  may  prescribe ;  and  it  shall  be  the 
duty  of  the  quarterly  court,  at  each  quarterly  term  thereof  to  see 
that  the  bondsmen  continue  good  and  adequate  for  the  full  pro- 
tection of  all  persons  interested,  and  for  that  purpose,  from  time 
to  time,  to  require  further  and  additional  sureties  whenever  sadi 
court  deems  the  same  necessary  for  the  protection  of  those  in- 
terested. 

*^  Sect.  2.  That  such  receiver  and  back-tax  collector  shall  make 
to  the  Chancery  Court  every  three  months  a  full,  clear,  and  complete 
statement,  showing  all  taxes  collected  and  settled,  and  all  in  his 
hands  that  remain  to  be  collected  and  settled.  He  shall,  at  the 
end  of  each  month,  pay  into  the  treasury  of  the  State  the  whole 
sum  by  him  collected,  less  his  compensation.  He  shall  distinguish, 
in  making  such  payments,  the  respective  sources  from  which  the 
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iDonejs  paid  in  are  derived,  showing  what  is  collected  from  taxes 
for  genera]  purposes,  and  what  for  taxes  for  special  purposes,  desig- 
nating the  pai-ticular  or  special  purpose,  so  that  the  same  may  be 
kept  separate  in  the  State  treasury,  in  order  that  the  treasurer  may 
pay  the  same  accoi*ding  to  any  lien,  priority,  or  equity,  if  any,  which 
may  be  declared  by  the  Chancery  Court  touching  any  of  said  funds, 
in  favor  of  any  creditor  or  clafis  of  creditors. 

*^Sbct.  3.  That  the  back-tax  collector  and  receiver  shall,  as 
M>on  as  appointed,  enter  upon  the  duties  of  his  ofiice.  It  shall  be 
hi8  duty,  and  he  is  hereby  empowered,  to  take  possession  of  all 
books,  papers,  and  documents  pertaining  to  the  assessment  and 
collection  of  the  taxes  embraced  by  this  act. 

*'*'  Sect.  4.  That,  for  the  purpose  of  collecting  the  revenue  em- 
braced in  the  provisions  of  this  act,  the  receiver  and  back-tax 
collector  is  empowered  and  authorized  to  file  a  general  creditors' 
bill  in  the  name  of  the  State  in  behalf  of  ail  creditors  against  all 
the  delinquent  tax-payers  who  owed  taxes  to  the  extinct  corpora- 
tion at  the  time  of  the  repeal  or  surrender  of  its  charter,  which 
bill  shall  be  filed  in  the  Chancery  Court  of  the  county  in  which 
such  extinct  corporation  wa«  situated.  All  the  said  delinquents  in 
any  one  county  shall  be  embraced  in  one  subpoena  to  answer,  and 
for  the  same  the  clerk  shall  receive  a  fee  of  five  cents  for  each 
defendant  named  in  the  subpoena  except  for  the  first,  and  for  that, 
the  fee  allowed  in  other  cases :  Provided^  he  shall  not  receive  ex- 
ceeding twenty-five  dollars  for  such  subposna ;  and  the  sheriff,  for 
serving  the  same,  shall  receive  for  each  defendant  ten  cents,  except 
the  first,  and  for  that,  the  fee  allowed  for  like  services  in  other 
cases.  Publication  for  non-residents  shall  embrace  in  the  same 
publication,  if  practicable,  all  non-resident  defendants,  —  the  object 
being  to  make  one  proceeding  embrace  the  whole  taxes  of  such 
extinct  corporation.  All  pending  suits  are  to  be  received  in  the 
name  of  the  State,  and  consolidated  with  the  general  proceedings 
herein  provided  for,  and,  when  so  consolidated,  to  form  part  of  said 
general  proceeding.  The  court  in  which  said  proceeding  may  be 
instituted  shall  have  power  to  settle  and  adjust  all  equities,  priori 
ties,  and  liens,  and  to  give  all  relief  both  to  the  defendants  and  the 
creditors  that  might  be  given  if  there  were  as  many  separate  suits 
as  there  are  creditors  and  delinquent  tax-payers.  Such  court  shall 
have  power  to  enforce  all  liens  upon  property  for  the  payment  of 
such  taxes,  and  to  order  and  make  all  sales  of  property  necessary 
to  the  collection  of  such  taxes.  The  taxes  embraced  by  this  act, 
and  which  it  provides  for,  are  all  taxes  imposed  by  said  extinct 
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municipalities  up  to  the  time  of  the  repeal  or  surrender  of  theii 
charter.  The  Chancery  Ck>art,  in  the  exercise  of  the  jarisdietion 
conferred  by  this  act,  shall  have  all  the  powers  possessed  by  snoh 
coarts  in  the  administration  of  the  estates  of  insolvent,  natural,  or 
corporate  persons.  If  it  shall  appear  that  the  taxes  imposed  in  any 
case  were  excessive,  the  court  shall  have  power  to  reduce  the 
assessment  so  as  to  make  it  fair  and  just. 

*'  Sect.  5.  That  back  taxes  imposed  prior  to  the  year  1875  may 
be  settled  in  the  valid  indebtedness  of  such  extinct  munioipalitiea, 
as  provided  by  sect.  66  of  an  act  passed  March  20,  1876,  en- 
titled '  An  Act  to  regulate  and  organize  municipal  oorporatiooi 
of  certain  population,  and  for  the  increase  and  diminution  of  their 
powers,'  and,  in  addition  to  said  act,  as  follows,  to  wit,  in  valid 
bonds,  whether  due  or  not,  and  due  coupons,  and  any  other  valid 
debt  of  such  municipality  with  accrued  interest,  whether  in  the 
shape  of  scrip,  warrants,  judgments,  ledger  balances,  paving  cer- 
tificates, or  receipts  for  money  paid  by  back-tax  payers  to  paving 
contractors,  or  to  the  said  corporation  for  Nicholson  or  stone  pav* 
ing  done  under  former  laws  and  ordinances  authorizing  front  fool 
assessments  for  paving,  and  the  back-tax  collector  and  receiver  is 
hereby  required  to  accept  the  same  at  the  following  rates,  to  wit, 
bonds  known  as  compromise  or  funded  bonds  shall  be  received  at 
their  face  value,  all  other  bonds,  scrip,  certificates  of  indebtedness, 
past-due  coupons,  ledger  balances,  <fec.,  shall  be  received  at  fifty 
cents  on  the  dollar,  or  one-half  their  face  value,  and  all  judgments 
shall  be  received  at  fifty-five  cents  on  the  dollar  of  their  face  value: 
Provided^  compromise  bonds  issued  in  lieu  of  any  bonds  which 
have  been  pronounced  invalid  by  the  Supreme  Court  of  this  State 
shall  be  excluded  so  far  as  such  invalid  bonds  shall  compose  a 
part  or  the  whole  of  such  compromise  bonds ;  and  compromise 
bonds  issued  in  whole  or  in  part  in  lieu  of  bonds  liable  by  implica- 
tion, on  account  of  over-issue  or  otherwise,  to  a  similar  decision  ai 
the  Supreme  Court,  shall  not  be  received,  so  far  as  they  may  be 
composed  in  whole  or  in  part  of  such  suspected  bonds,  until  the 
validity  of  such  suspected  bonds  shall  be  determined  by  the  Supreme 
Court  of  the  State,  and  the  aforesaid  bonds,  coupons,  scrip,  Ac^ 
shall  be  received  with  interest  added,  if  there  be  interest,  in  pay- 
ment of  taxes  imposed  piior  to  1875,  whether  before  or  after  judg- 
ment or  decree  against  the  delinquent  tax-payers  in  satisfaction  of 
such  taxes,  or  by  way  of  set-off  against  taxes  due  such  extinct 
municipalities,  whether  acquired  before  or  after  suit  brought  against 
a  delinquent  tax-payer.    But,  before  being  required  to  accept  the 
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snnie,  such  baok-tax  collector  and  receiver  may,  if  he  chooses,  and 
it*  lie  8usf)ect  the  debt  not  valid,  or  if  any  creditor  gives  hira  no- 
tice that  it  is  not,  then  before  taking  it  he  Hhall,  on  inotiun  in  the 
genenil  suit,  have  the  question  settled  by  the  Chancellor  whether 
auch  indebtedness  is  valid  or  not,  and  it  shall  be  the  duty  of  sucli 
receiver  and  back-tax  collector  to  receive  in  payment  of  taxes 
imposed  after  1874  any  of  the  aforesaid  valid  indebtedness  of  the 
extinct  municipality,  when  there  is  no  lien  or  equity  requinng  the 
same  to  be  paid  in  current  money,  and  whenever  any  question  may 
be  raised  as  to  the  right  of  the  tax-payer  to  pay  taxes  imposed  after 
1874  on  the  said  indebtedness  of  the  extinct  municipality,  the  court 
shall  determine  the  same  on  motion  at  the  instance  of  the  parties 
interested  :  Provided^  howevery  that  in  every  case  where  a  bond  of 
any  kind  or  character,  whether  it  be  a  compromise  bond  or  other 
kind  of  bond,  is  received  or  taken  ap  before  maturity,  all  im matured 
interest  coupons  shall  be  surrendered  with  it,  and  no  bond  ^f  any 
kind  shall  in  any  case  be  received  before  maturity  which  has  the 
interest  coupons  detached,  and  nothing  shall  be  allowed  such 
immature  coupons.  All  evidences  of  indebtedness  taken  by  said 
receiver  in  payment  of  taxes  shall  be  cancelled  by  him,  as  soon  as 
the  same  comes  into  his  hands,  under  the  supervision  of  the  Chan- 
cellor, and  in  such  manner  as  he  may  order  and  decree. 

^  Sect.  6.  That  when  collections  shall  be  made,  or  taxes  paid,  as 
herein  provided,  or  in  current  or  in  lawful  money  of  the  United 
States,  it  shall  not  be  lawful  for  such  receiver  and  back-tax  col- 
lector to  coerce  payment  of  a  greater  sum  than  one-fifth  part 
annually,  so  as  to  distribute  the  whole  through  five  equal  annual 
instalments.  The  said  period  of  five  years  shall  begin  from  the  time 
of  the  appointment  and  qualification  of  the  back-tax  collector  and 
receiver,  and  all  costs  of  condemnations,  penalties,  and  charges  are 
hereby  remitted,  in  all  cases  where  taxes  are  collected  under  this 
act :  Provided^  hoioever^  that  nothing  herein  contained  is  intended 
to  interfere  with  any  vested  right  which  entitles  the  party  having 
Buch  right  to  a  speedier  collection,  but  only  to  extend  the  indul- 
gence where  the  State  has  the  power  to  do  so  without  interfering 
with  vested  rights. 

^  Sect.  7.  That  funds  collected  under  this  act  shall  be  paid  out 
by  the  treasurer  of  the  State,  from  time  to  time,  to  those  entitled, 
in  such  manner  as  the  Chancery  Court  may  adjudge  and  decree,  on 
the  warrant  of  the  receiver,  countersigned  by  the  Chancellor. 

**  Sect.  8.  That  the  compensation  of  the  back-tax  collector  and 
receiver  of  the  extinct  coi-poration  of  Memphis  shall  be  two  thou- 
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sand  dollars  per  annum,  but  after  two  yeans  the  county  court  shall 
fix  the  salary  of  said  officer,  not  to  exceed  two  thousand  dollars  per 
annum,  and  of  such  other  municipalities  as  this  act  may  apply  tu, 
such  sum  as  the  quarterly  court  of  the  county  may  allow,  in  no 
case  to  exceed  the  sum  that  would  be  paid  to  the  county  trustee 
for  like  service. 

^  Sect.  9.  That  the  receiver  and  baok«tax  collector  shall  have 
power  to  employ  an  assistant  at  a  compensation  not  to  exceed  one 
hundred  dollars  per  month  during  the  time  he  is  in  actual  service. 

'^Sect.  10.  That  publication  shall  make  all  creditors  parties, 
with  the  right  to  relief  as  fully  as  if  especially  named,  and  they 
may  at  any  time  file  with  the  clerk  of  the  court  their  claims,  or 
attested  copies,  retaining  the  original  if  they  desire,  subject  to  be 
produced,  however,  as  the  court  may  order,  and  placed  in  the 
custody  of  the  clerk.     The  simple  filing  of  said  claims,  respectively 
attested  by  the  affidavit  of  the  owner  or  his  agent  or  attorney,  shall 
be  proof  of  such  claims  in  common  form,  and,  if  not  contested, 
entitle  the  same  to  payment  pro  rcUa ;  and  for  administering  the 
oath  in  proving  such  claims  in  common  form,  and  filing  the  same, 
the  clerk  shall  receive  the  sum  of  ten  cents,  to  be  paid  at  the  time 
of  making  the  oath  and  filing  the  claim.     If  any  credit-or  or  the 
receiver  and  back-tax  collector  shall  desire  to  contest  the  validity 
in  whole  or  part  of  any  claim  filed  in  common  form,  he  may  do  80 
in  a  summary  way  in  the  progress  of  the  cause.     The  oppoaiDg 
parties  in  such  contest  shall  reduce  the  facts  to  writing  that  are 
necessary  to  its  determination,  and  file  the  same,  and  when  filed 
they  shall  become  part  of  the  record,  and  the  court  shall  have 
power,  upon  motion,  and  in  a  summary  way,  to  hear  and  determine 
all  questions  of  priority  of  payment  in  the  progress  of  the  cause. 
When  any  party  is  dissatisfied  with  the  decision  of  any  litigated 
question,  he  may  have  such  question  reheard  upon  appeal  or  writ 
of  error  in  the  Supreme  Courts  but  so  much  of  the  record  only  ai 
pertains  to  that  ])articular  litigation  shall  form  the  transcript  and 
record  for  the  appellate  court,  and  the  costs  shall  be  paid  by  the 
parties  to  such  appeal   as  the  appellate  couit  may  direct,  unless 
the  receiver  and  back-tax  collector  is  a  party  to  the  litigation  on 
behalf  of  creditors  generally,  and  in  that  case  the  costs  may,  if  the 
appellate  court  think  proper,  be  charged  to  the  whole,  or  to  some 
particular  fund,  as  right  and  justice  may  require. 

"  Sect.  11.  That  nothing  herein  shall  be  construed  to  prejudice 
the  right  of  redemption  now  allowed  by  law  to  any  person  for 
-fjdeeming  land  hitheito  sold  for  taxes,  or  that  may  hereafter  be 
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sold  under  the  provisions  of  this  act;  uihI  as  to  all  lands  within  the 
limits  of  such  extinct  municipalities  heretofore  sold  for  taxes  and 
bid  oft'  in  the  name  of  ihe  State  or  the  city,  the  former,  or  theii 
heirs  or  vendees,  shall  have  five  years  from  and  after  the  passagi^ 
of  this  act  within  which  to  redeem  the  same,  but  until  such  re-, 
demption  such  property  shall  be  and  remain  the  property  of  the 
State,  and  the  owners,  their  heii*s  or  vendees,  shall  alone  have  the 
right  to  redeem. 

**  Sbct.  12.  That  it  is  the  duty  of  the  Attorney-Greneral  of  the 
district  wherein  is  situated  the  taxing  district,  as  provided  for  in 
the  act  aforesaid,  and  they  are  hereby  required  immediately  to 
suggest  of  record  in  all  the  courts  of  this  State,  and  of  the  United 
States,  where  suits  are  pending  against  said  municipalities,  the 
repeal  of  the  charters  of  the  same. 

"Sect.  13.  That  the  proceedings  in  all  suits  now  pending  for 
the  collection  of  taxes  due  such  extinct  municipalities  shall  be 
suspended  until  the  filing  of  the  general  creditors'  bill  and  the  con- 
solidation provided  for  in  this  act,  and  said  general  creditors'  bill 
shall  be  prepared  and  filed  by  the  receiver  and  back-tax  collector 
as  soon  as  practicable,  and  within  six  months  from  his  appointment 
and  qualification,  and  to  enable  him  to  prepare  said  bill  he  is  author- 
isBed  to  employ,  under  the  direction  of  the  Chancellor,  any  cash 
funds  that  may  come  into  his  hands  in  obtaining  any  necessary 
abstracts  of  title. 

'^  Sbct.  14.  That  this  act  shall  take  effect  from  and  after  its 
passage,  the  public  welfare  requiring  it. 

"Approved  March  14, 1879." 

Pursuant  to  the  provisions  of  said  chapter  92,  the  Governor 
of  Tennessee  appointed  Minor  Meriwether  to  be  receiver  and 
back-tax  collector.  Thereupon  the  complainants,  April  10, 
1879,  filed  in  the  consolidated  causes  an  amended  and  supple- 
mental bill,  to  which  Meriwether,  William  F.  Hardin,  Joseph 
R.  Williams,  and  John  B.  Hill  were,  in  addition  to  the  persons 
mentioned  in  the  original  and  amended  bills,  made  defendants. 
This  bill,  after  stating  the  filing  of  the  original  and  amended 
bills  by  the  various  complainants,  alleging  the  contents  thereof, 
the  failure  of  the  defendants  to  either  plead,  answer,  or  de 
mur  thereto,  the  appointment  of  Latham  as  receiver,  the  exe- 
cution of  his  bond,  and  his  entry  upon  the  duties  of  that  ofiUce, 
and  charging  that  said  Meriwether,  as  receiver  and  back-tay 
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collector,  is  interfering  with  said  Latham  as  receiver  of  the 
court,  and  is  impeding  him  in  the  collection  of  back  taxes,  and 
discouraging  and  preventing  payments  to  him  ;  that  the  de- 
fendants, Hardin,  Williams,  and  Hill,  who  are  citizens  of  and 
residents  in  the  city  of  Memphis,  although  indebted  to  it  for 
taxes  long  overdue  and  unpaid,  refuse  to  pay  them  to  said 
Latham  aa  receiver,  —  prays  that  an  injunction  may  issue  re- 
straining said  Meriwether,  his  agents  and  attorneys,  and  each 
of  them,  from  demanding,  taking  |X)ssession  of,  recovering, 
collecting  or  attempting  to  collect,  or  in  any  way  interfering 
with  the  assets  and  property,  real,  personal,  or  mixed,  or  choses 
in  action,  of  the  city  of  Memphis,  including  the  debts  due  to 
her,  taxes  of  every  description  heretofore  assessed  and  levied  by 
or  for  her,  and  the  evidences  of  such  assets,  property,  debts, 
and  taxes,  consisting  of  deeds,  bonds,  bills,  notes,  accounts,  books 
of  assessment,  tax-books  and  other  books,  and  writings  of  every 
description,  having  reference  to  such  property,  assets,  debts, 
taxes,  or  any  part  thereof ;  and  from  instituting  or  prosecuting 
any  suits  or  actions  of  any  kind  whatever  in  any  court  against 
the  said  Latham,  as  such  receiver  as  aforesaid,  or  against  any 
other  person  or  persons,  for  the  recovery  of  any  part  of  the 
assets  or  property,  debts,  taxes  aforesaid,  or  any  tax-books, 
assessment-books,  or  other  books  or  writings  of  any  kind  hav- 
ing connection  therewith  or  reference  thereto  or  to  any  part 
thereof ;  and  from  doing  any  act  or  thing,  and  from  making 
or  publishing  in  any  manner  whatsoever  any  declaration  or 
notice,  printed,  written,  or  verbal,  asserting  or  tending  to  assert 
that  the  right  to  the  property  or  custody  or  control  of  the 
said  assets  or  debts  or  taxes  of  the  city  of  Memphis,  or  prop- 
erty  of  any  kind  thereof,  or  to  collect  or  receive  the  same,  is 
rightfully  in  him,  the  said  Meriwether,  or  is  not  in  the  said 
Latham,  as  such  receiver,  or  tending  to  persuade  or  advise,  pre- 
vent, hinder,  or  deter  the  persons  owing  debts  or  taxes  to  the 
city  of  Memphis  from  paying  the  same  to  the  said  Latham, 
as  such  receiver ;  that  an  account  may  be  taken  as  to.  the 
amount  of  taxes  or  debts  due  from  each  and  every  of  the  said 
defendants,  Hardin,  Williams,  and  Hill,  and  the  particular 
lot  or  lots  of  land  upon  which  the  said  taxes  were  assessed 
and  levied,  and  upon   which  they  constitute  a  lien,  and  the 
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iimount  due  and  owing  by  them  to  llie  city  of  Memphis  on 
account  of  past-due  taxes  or  on  any  other  account ;  that  the 
complainants  may  be  subrogated  to  all  the  rights,  claims,  a  id 
liens  of  the  said  city  of  Memphis  against  the  said  defendants 
severally  ;  and  that  the  lien  which  the  said  defendant,  the  city 
of  Memphis,  held  or  holds  against  or  on  the  several  lots  and 
parcels  of  land  aforesaid,  on  account  of  said  taxes  assessed  and 
levied  thereon,  may  be  declared  and  fixed  by  decree  for  the 
benefit  of  the  complainants  and  other  creditoi-s  in  like  atti- 
tude, and  that  pei*sonal  decrees  be  also  rendered  against  each 
of  said  defendants  for  the  amount  found  due  from  them  on  the 
taking  of  the  said  accounts  for  the  benefit  of  complainants, 
and  that  unless  said  defendants  shall  severally  pay  into  the 
registry  of  this  court  by  a  day  fixed  the  amounts  so  found 
due  from  them  on  the  claims  aforesaid,  that  then  the  court 
decree  that  said  several  parcels  or  lots  of  land  be  sold  to 
satisfy  the  amounts  so  found  due  on  account  of  each  as  liens 
thereon,  and  in  order  that  all  equity  of  redemption  or  repur- 
chase shall  be  cut  off  and  for  ever  barred ;  that  the  said  lots 
be  sold  on  a  credit  of  seven  months,  and  barring  all  riglft 
of  redemption,  and  the  proceeds  when  realized  be  applied  to 
the  payment  of  the  complainants'  claims  herein,  and  other 
creditors  in  like  attitude  who  may  come  in  and  be  made  parties 
hereto. 

The  defendants  demurred,  setting  up  sundry  grounds  there- 
for. The  judges,  upon  consideration  of  the  matters  thereon 
arising,  were  divided  in  opinion  upon  the  following  ques- 
tions :  — 

Ist,  Whether,  inasmuch  as  the  first  of  the  original  bills  filed 

in  these  consolidated  cases  was  filed  in  this  court  prior  to  the 

29th  of  January,  1879,  the  date  of  the  act  of  the  General 

Assembly  of  the  State  of  Tennessee  repealing  the  charter  of 

the  city  of  Memphis,  this  court  had  or  has  any  jurisdiction  to 

seize  and  impound  the  assets,  revenues,  and  properties  of  the 

corporation  in  being,  described  in  complainants'  bill,  and  to 

place  those  assets,  revenues,  and  properties  in  the  hands  of  a 

receiver  appointed   by  the  court  to  collect,  administer,  and 

disburse  the  same  in  the  payment  of  creditors  of  such  cor 

poration. 

VOL.  XII.  82 
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2d,  Whether  the  act  of  the  General  Assembly  of  the  State 
of  Tennessee,  entitled  "  An  Act  to  repeal  the  charters  of  certain 
municipal  corporations,  and  to  remand  the  territory  and  the 
inhabitants  thereof  to  the  government  of  the  State,"  passed 
Jan.  29,  1879,  and  approved  Jan.  31,  1879,  and  which  act  in 
terms,  as  shown  therein,  repealed  the  charter  and  all  lawi 
incorporating  the  city  of  Memphis,  was  and  is  a  valid  law,  or 
whether  the  said  act  is  contrary  to  the  Constitution  of  the 
State  of  Tennessee  or  to  the  Constitution  of  the  United  States, 
as  against  creditors  holding  bonds  and  debts  contracted  prior 
to  the  repeal. 

8d,  Whether  this  court  has  jurisdiction  to  seize  and  impound 
and  administer  the  assets,  properties,  and  revenues  of  said 
municipal  corporation,  when  it  appears  that  the  mayor  and 
other  officers  of  said  municipal  corporation  have  abandoned 
their  offices  and  duties,  and  where  it  also  appears  that  the 
General  Assembly  of  the  State  has  passed  a  series  of  these  acts, 
one  repealing  the  charter  of  Memphis ;  the  second,  creating  a 
taxing  district  in  the  same  territory  and  providing  a  govern- 
ment therefor ;  and  the  third,  to  collect  and  dispose  of  the 
taxes  assessed  for  municipal  corporations  in  this  State,  &C., 
being  chaps.  10,  11,  and  92  of  the  acts  of  1879. 

4th,  Whether,  if  the  act  of  the  General  Assembly  repealing 
the  charter  of  the  city  of  Memphis  be  valid,  the  effect  thereof 
was  to  extinguish  all  claims,  debts,  dues,  and  demands  to  and 
from  said  municipal  corporation,  including  the  claims  of  the 
various  complainants  in  these  causes. 

6th,  Whether,  if  said  act  repealing  the  charter  be  declared 
valid,  and  that  the  effect  thereof  was  not  to  extinguish  all 
claims,  debts,  dues,  demands  to  and  from  said  municipal  cor- 
poration, this  court  has  jurisdiction  to  collect  the  taxes  which 
had  been  lawfully  assessed  by  said  municipal  corporation  and 
due  before  the  repeal  of  its  charter,  but  which  have  not  been 
collected. 

6th,  Whether,  if  this  court  has  jurisdiction  to  collect  back 
or  delinquent  taxes,  it  can  do  so  by  directing  its  receiver  to 
sue  the  delinquent  tax-payers,  and  if  so,  in  what  court.  State 
or  Federal,  must  such  suits  be  brought,  or  can  the  court,  by 
proceeding  in  the  nature  of  garnishment,  require  the  delinquent 
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lax-payers  to  come  before  the  court  and  pronounce  judgment 
against  each  for  the  amount  found  to  be  due. 

7th,  Whether  this  court  has  jurisdiction  to  enforce  the  lien 
on  real  estate  for  taxes  which  the  said  municipal  corporation 
possessed  by  proceeding  in  these  causes  or  otherwise. 

8th,  Whether  upon  the  entire  record  this  court  has  juris- 
diction to  entertain  the  bills  and  grant  any  relief  to  the  com- 
plainants. 

9th,  Whether  after  the  taxes  already  levied  and  uncollected, 
due  said  corporation,  and  the  other  property  named  in  these 
bills,  shall  have  been  ascertained  to  be  insu£5cient  to  pay  all 
the  creditors  of  said  city,  that  then  this  court  has  power  to 
bring  in  all  or  any  part  of  the  inhabitants  and  corporators 
within  the  limits  of  said  dissolved  corporation  by  process,  and 
make  assessment  against  them  or  their  property  to  pay  the 
balance  of  entire  debt  found  owing  from  said  corporation  pro 
rata^  and  render  judgments  and  decrees  against  each  of  them 
for  the  pro  rata  share  or  amount  found  due  from  said  dissolved 
corporation,  and  enforce  liens  against  specific  property  against 
which  taxes  shall  have  been  levied. 

10th,  Whether  where  the  charter  of  a  municipal  corporation 
has  been  repealed  the  creditors  of  such  municipal  corporation 
have  a  right  to  any  relief,  except  such  as  the  State,  through 
and  by  its  legislative  enactments,  may  afford  to  such  creditors. 

13th,  Whether  the  fourth  section  of  the  act  of  the  legisla- 
ture of  the  State  of  Tennessee,  approved  Jan.  81,  1879,  chapter 
10,  acts  1879,  repealing  the  charter  of  the  city  of  Memphis, 
and  the  fourteenth  section  of  an  act  of  the  said  legislature, 
approved  on  the  thirty-first  day  of  January,  1879,  being  chap- 
ter 11  of  *the  acts  of  said  State  for  1879,  and  act  of  the  said 
legislature,  approved  March  18,  1879,  being  chapter  92  of  the 
acts  of  said  legislature  of  1879,  and  particularly  sections  4,  6, 
6,  7,  11,  and  18  of  said  act,  as  far  as  complainants  are  con- 
cerned, and  the  creditors  who  have  made  themselves  parties, 
and  the  receiver  of  this  court  who  was  appointed  before  said 
act  was  passed,  are  in  violation  of  the  Constitution  of  the 
United  States  and  of  the  Constitution  of  the  State  of  Ten- 
I,  and  void. 

The  presiding  judge  being  of  opinion  that  the  demorren 
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were  not  well  taken,  they  were  ovenuled,  whereupon,  the  de- 
fendants electing  to  abide  thereby,  the  court.  May  28,  1879, 
decreed  that  the  complainants,  and  the  other  creditors  who  had 
made  themselves  parties  under  the  leave  of  the  court,  and  such 
others  as  might  so  make  themselves  parties,  do  have  and  recover 
of  and  from  the  city  of  Memphis  the  several  debts  due  them 
respectively,  the  amounts  of  which  would  be  fixed  by  the  court, 
and  that  all  the  assets  and  property  of  every  description  there* 
tofore  belonging  to  the  city  of  Memphis,  or  so  much  thereof  as 
may  be  necessary  for  the  purpose,  including  taxes  heretofore  as- 
sessed and  remaining  unpaid  and  due  the  city,  be  applied  to  the 
payment  of  such  debts ;  to  which  end  said  Latham,  as  receiver, 
was  directed  to  retain  possession  of  aU  the  assets  and  property, 
books,  papers,  and  writings,  placed  in  his  hands  to  be  disposed 
of  only  as  the  court  might  order  in  the  progress  of  the  suit,  and 
that  he  collect  the  said  assets  and  property  in  the  manner 
directed  by  the  former  orders  for  the  payment  of  the  said  debts. 
The  court  further  decreed  that  the  defendant,  Minor  Meri- 
wether, as  receiver  and  tax-collector,  be  perpetually  enjoined 
from  taking  possession  of,  collecting,  or  attempting  to  collect, 
suing  for,  or  in   any  way  interfering  with,  said  assets,  prop- 
erty, books,  papers,  and  writings,  so  in  the  possession  of  or  to 
be  collected  by  said  Latham  as  such  receiver;  that  all  the  prop- 
erty within  the  limits  of  the  territory  of  the  city  of  Memphis 
is  liable  and  may  be  subjected  to  the  payment  of  all  the  debts 
aforesaid  owing  by  said  city,  and  that  such  liability  shall  be 
enforced  thereafter  from  time  to  time  in  such  manner  as  the 
court  might  order  and  direct;  that  Latham,  the  receiver  afore- 
said, recover  of  the  defendant  Williams  the  sum  of  $6,848.46, 
of  the  defendant  Hardin  the  sum  of  $964.85,  and  of  the  de- 
fendant Hill  the  sum  of  $6,638.88,  being  the  amount  of  taxes 
due  by  them  respectively  to  the  city  of  Memphis ;  that  execu- 
tions issue  on  the  said  several  decrees,  the  right  being  reserved 
to  enforce  all  liens  that  might  exist  on  any  and  all  property 
for  the  payment  of  the  said  sums  or  any  part  thereof. 

Meriwether  and  the  other  defendants  then  appealed  here. 

Mr.  Joseph  B.  Hei%kelU  Mr,  George  Davitt^  and  Mr.  Mmof 
Meriwether  for  the  appellants. 

Mr,  William  M.  Randolph^  contra. 
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Mb.  Chief  Justice  Waite  announced  the  conclusions 
reached  by  the  court  as  follows :  — 

1.  Property  held  for  public  uses,  such  as  public  buildings, 
streets,  squares,  parks,  promenades,  wharves,  landing-places, 
fire-engines,  hose  and  hose-carriages,  engine-houses,  engineering 
instruments,  and  generally  everything  held  for  governmental 
purposes,  cannot  be  subjected  to  the  payment  of  the  debts  of 
the  city.  Its  public  character  forbids  such  an  appropriation. 
Upon  the  repeal  of  the  charter  of  the  city,  such  property 
passed  under  the  immediate  control  of  the  State,  the  power 
once  delegated  to  the  city  in  that  behalf  having  been  with- 
drawn. 

2.  The  private  property  of  individuals  within  the  limits  of 
the  territory  of  the  city  cannot  be  subjected  to  the  payment 
of  the  debts  of  the  city,  except  through  taxation.  The  doc- 
trine of  some  of  the  States,  that  such  property  can  be  reached 
directly  on  execution  against  the  municipality,  has  not  been 
generally  accepted. 

8.  The  power  of  taxation  is  legislative,  and  cannot  be  exer* 
cised  otherwise  than  under  the  authority  of  the  legislature. 

4.  Taxes  levied  according  to  law  before  the  repeal  of  the 
charter,  other  than  such  as  were  levied  in  obedience  to  the 
special  requirement  of  contracts  entered  into  under  the  au- 
thority of  law,  and  such  as  were  levied  under  judicial  direction 
for  the  payment  of  judgments  recovered  against  the  city,  can- 
not be  collected  through  the  instrumentality  of  a  court  of 
chancery  at  the  instance  of  the  creditors  of  the  city.  Such 
taxes  can  only  be  collected  under  authority  from  the  legisla- 
ture. If  no  such  authority  exists,  the  remedy  is  by  appeal  to 
the  legislature,  which  alone  can  grant  relief.  Whether  taxes 
levied  in  obedience  to  contract  obligations,  or  under  judicial 
direction,  can  be  collected  through  a  receiver  appointed  by  a 
court  of  chancery,  if  there  be  no  public  officer  charged  with 
authority  from  the  legislature  to  perform  that  duty,  is  not 
decided,  as  the  case  does  not  require  it. 

5.  The  receiver  and  back-tax  collector  appointed  under  the 
authority  of  the  act  of  March  13,  1879,  is  a  public  officer, 
clothed  with  authority  from  the  legislature  for  the  collection 
of  the  taxes  levied  before  the  repeal  of  the  charter.    The  funds 
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collected  by  bim  from  taices  levied  under  judicial  direction  can« 
not  be  appropriated  to  any  other  uses  than  those  for  which  they 
were  raised.  He,  as  well  as  any  other  agent  of  the  State 
charged  with  the  duty  of  their  collection,  can  be  compelled  by 
appropriate  judicial  orders  to  proceed  with  the  collection  of 
such  taxes  by  sale  of  property  or  by  suit  or  in  any  other  way 
authorized  by  law,  and  to  apply  the  proceeds  upon  the  judg- 
ments. 

6.  The  bills  in  this  case  cannot  be  amended  so  as  to  obtain 
relief  against  the  receiver  and  back-tax  collector,  without  mak* 
ing  an  entirely  new  suit.  They  were  not  framed  with  a  view 
to  any  such  purpose. 

7.  The  decree  of  the  court  below  is  reversed. 

8.  The  cause  is  remanded,  with  instructions  to  dismiss  the 
bills,  without  prejudice.  If,  on  the  settlement  of  the  accounts 
of  the  receiver  herein,  it  shall  be  found  he  has  any  money  in 
his  hands  collected  on  taxes  levied  under  judicial  direction  to 
pay  judgments  in  favor  of  any  persons  who  have  become  par- 
ties to  this  suit,  an  order  may  be  made  directing  its  appropria- 
tion to  the  payment  of  such  judgment. 

Upon  the  first,  second,  third,  and  fifth  of  these  propositions 
the  judgment  of  the  court  is  unanimous.  Upon  the  fourth, 
sixth,  seventh,  and  eighth  it  is  by  a  majority  only. 

Mb.  Justice  Field  delivered  the  following  opinion  for  him 
self,  Mr.  Justice  Miller,  and  Mr.  Justice  Bradley. 

Mr.  Justice  Miller,  Mr.  Justice  Bradley,  and  myself  concur 
in  the  judgment  rendered,  but,  as  the  judgment  is  not  accom- 
panied by  a  statement  of  the  reasons  on  which  it  is  founded^  I 
proceed  to  state  those  which  have  controlled  us. 

In  January,  1879,  the  city  of  Memphis,  in  the  State  of  Ten- 
nessee, was  financially  in  a  bad  condition.  She  had  been  for 
many  years  a  municipal  corporation,  and  was  invested  with 
the  ordinary  powers  of  such  bodies  to  make  contracts  and 
incur  obligations  for  municipal  purposes,  and  to  levy  and  col 
lect  taxes  to  meet  her  expenditures.  Her  authorities  were 
also  at  diflFerent  times  specially  empowered  by  the  legislature 
of  the  State  to  subscribe  for  stock  in  railroad  corporations,  to 
aid  in  the  construction  of  lines  of  railway  leading  to  and  from 
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the  city,  and  to  issue  interest-bearing  bonds  for  the  amount 
subscribed ;  also  to  issue  bonds  of  like  character  to  raise  the 
means  to  erect  water-works,  construct  pavements,  and  make 
"  any  public  improvements "  that  might  be  necessary,  and  to 
acquire  property  for  the  public  use  of  the  city.  Indeed,  the 
powers  conferred  at  various  times  upon  the  authorities  to 
undertake  public  works,  and  engage  in  enterprises  for  the 
benefit  of  the  city,  were  as  large  as  the  supposed  necessities 
of  a  municipality  with  great  expectations  of  future  growth 
could  suggest ;  and  these  powers  appear  to  have  been  exercised 
with  a  liberality  proportionate  to  the  expectations.  Taxes 
were  levied  to  meet  the  consequent  expenditures  of  the  city 
and  the  interest  on  her  bonds,  but  these  were  not  always 
enforced  with  the  readiness  with  which  the  obligations  were 
incurred. 

The  record  shows  that  for  several  years  preceding  1879  not 
more  than  three-fifths  of  the  annual  taxes  were  collected. 
Wliether  this  arose  from  the  viciousness  of  the  system  of  tax- 
ation adopted,  or  the  inefficiency  of  the  officers  of  collection,  is 
immaterial.  Probably  it  arose  partly  from  both  causes.  The 
natural  result  followed :  the  revenues  received  became  insuffi- 
cient to  meet  the  just  claims  of  creditors ;  obligations  were  not 
paid  as  they  matured  ;  coupons  for  interest  on  bonds  were  not 
provided  for ;  the  city  was  in  default  for  much  of  the  princi- 
pal and  all  of  the  interest  of  her  indebtedness :  she  was  insol- 
vent. Suits  were  soon  commenced  against  her  by  creditors : 
some  in  the  Federal  courts,  some  in  the  State  courts ;  and 
from  the  Federal  courts  in  several  cases  a  mandamtM  was 
'ssued  to  the  authorities  of  the  city  to  levy  a  special  tax  for 
the  payment  of  judgments  recovered.  With  taxes  uncollected, 
debts  maturing,  and  both  principal  and  interest  unprovided 
for ;  with  numerous  suits  commenced  and  more  threatened ; 
with  credit  gone  and  the  property  of  her  citizens  already  sub- 
jected to  bui-dens  difficult  to  be  borne,  —  the  city  was  in  a 
condition  out  of  which  she  was  almost  helpless  to  extricate 
herself. 

While  the  city  was  thus  burdened  with  debts  and  pursued 
by  creditors;  the  State  interfered ;  and  on  the  29th  of  January, 
1 879,  repealed  the  charter  of  the  city,  took  the  immediate  con- 
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trol  and  custody  of  her  public  property,  and  afterwards  assumed 
the  collection  of  the  taxes  levied,  and  their  application  to  the 
payment  of  her  indebtedness. 

The  repealing  act  was  in  terms  general,  and  applied  to  all 
municipal  corporations  in  the  State  having  thirty-five  thousand 
inhabitants  at  the  date  of  its  passage,  to  be  ascertained  by  the 
governor,  and  declared  by  his  proclamation.  The  city  of  Mem- 
phis had  that  number  of  inhabitants  ;  and  it  was  so  proclaimed 
by  the  governor.  The  act  not  only  repealed  the  charters  of  all 
such  corporations,  with  their  amendments,  but  declared  that 
all  municipal  offices,  held  under  them,  were  abolished ;  that 
the  population  within  their  territorial  limits  were  resolved 
back  into  the  body  of  the  State ;  that  all  power  of  taxation  in 
any  foi*m  previously  invested  in  their  authorities  was  with- 
drawn and  reserved  to  the  legislature ;  and  that  the  public 
buildings,  squares,  promenades,  wharves,  streets,  alleys,  parks, 
fire-engines,  hose  and  carriages,  engine-houses,  engineer  instru- 
ments, and  all  other  property,  real  and  personal,  previously 
used  for  municipal  purposes,  were  transferred  to  the  custody 
and  control  of  the  State,  to  remain  public  property  as  previ- 
ously it  always  had  been. 

On  the  same  day  with  the  passage  of  the  repealing  act,  the 
legislature  passed  another  act  to  establish  taxing  districts  in 
the  State,  and  to  provide  the  means  for  their  local  govern- 
ment. It  declared  that  the  several  communities  embraced  in 
the  territorial  limits  of  the  repealed  corporations,  and  of  such 
other  corporations  as  might  surrender  their  charters  under 
the  act,  were  created  taxing  districts  in  order  to  provide  the 
means  of  local  government  for  their  peace,  safety,  and  general 
welfare ;  that  the  necessary  taxes  for  the  support  of  the  gov- 
ernments thus  established  should  be  imposed  directly  by  the 
General  Assembly,  and  not  otherwise ;  that  in  administering 
tlie  affairs  and  providing  the  means  of  local  government  the 
following  agencies  and  instrumentalities  were  established,  — 
namely,  a  board  of  fire  and  police  commissioners;  a  com- 
mittee on  ordinances  or  local  laws,  to  be  known  as  the  legisla- 
tive council  of  the  taxing  district ;  a  board  of  health,  and  a 
board  of  public  works ;  and  it  prescribed  in  detail'  the  duties 
and  powers  of  these  local  agencies.    The  set  prohibited  the 
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commissioners  from  issuing  any  bonds,  notes,  scrip,  or  other  evi- 
dences of  indebtedness,  or  from  contracting  for  work,  material, 
or  services  in  excess  of  the  amount  levied  for  them  for  that 
year ;  and  declared  that  no  property,  real  or  personal,  held  by 
them  for  public  use  should  ever  be  subject  to  execution,  at- 
tachment, or  seizure  under  any  legal  process  for  any  debt 
created  by  them ;  that  all  taxes  due,  or  moneys  in  the  hands 
of  the  county  trustee,  or  on  deposit,  should  be  exempt  from 
seizure  under  attachment,  execution,  garnishment,  or  other  legal 
process.  It  also  declared  that  no  writ  of  mandamuB  or  other 
process  should  lie  to  compel  them  or  other  governing  agencies 
to  levy  any  taxes,  and  that  neither  the  commissioners,  nor 
trustee,  nor  the  local  government  should  be  held  to  pay  or 
be  liable  for  any  debt  cteated  by  the  extinct  coi-porations, 
and  that  none  of  the  taxes  collected  under  the  act  should  ever 
be  used  for  the  payment  of  any  of  said  debts.  The  act  also 
declared  that  all  the  property  previously  used  by  the  corpo- 
rations for  purposes  of  government  was  transferred  to  the 
custody  and  control  of  the  board  of  commissioners  of  the  tax- 
ing districts,  to  remain  public  property  for  the  uses  to  which 
it  had  previously  been  applied,  and  that  all  indebtedness  for 
taxes  or  otherwise,  whether  in  litigation  or  not,  due  to  the 
extinct  municipalities,  should  vest  in  and  become  the  property 
of  the  State,  to  be  disposed  of  for  the  settlement  of  their  debts 
as  should  thereafter  be  provided  by  law. 

On  the  13th  of  March  following  such  provision  was  made. 
By  an  act  passed  by  the  legislature  on  that  day,  the  governor 
was  directed  to  appoint  an  officer  for  municipal  corporations, 
whose  charters  had  been  repealed  under  the  first  act  men- 
tioned, or  might  be  subsequently  surrendered,  to  be  known  as 
a  receiver  and  back-tax  collector.  It  required  him  to  take 
possession  of  all  books,  papers,  and  documents  pertaining  to 
the  assessment  and  collection  of  taxes,  which  had  been  levied 
at  the  time  of  the  repeal  of  the  charters.  It  ordered  him  to 
file  a  bill  in  the  Chancery  Court  of  the  county  in  which  the 
corporation  was  situated,  in  the  name  of  the  State,  in  behalf 
of  all  creditors  against  all  its  delinquent  tax-payers,  and  pro- 
vided that  taxes  assessed  prior  to  1875  might  be  settled  in  the 
valid  indebtedness  of  the  extinct  municipality,  whether  due  or 
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not,  and  that  the  receiver  should  receive  evidences  of  such 
indebtedness  at  certain  designated  rates.     It  also  prohibited 
him  from  coercing  payment  of  a  greater  sum  than  one-fifth  of 
the  taxes  in  arrears  annually,  so  as  to  distribute  the  whole 
through  five  equal  annual  instalments,  commencing  from  his 
appointment  and  qualification.     It  authorized  the   Chancery 
Court  to  enforce  all  liens  upon  property  for  the  payment  of 
taxes,  and  to  order  all  sales  necessary  for  their  collection  ;  and 
to  settle  and  adjust  all  equities,  priorities,  and  liens ;  and  to 
give  to  the  defendants  and  creditors  all  the  relief  which  might 
be  given  if  there  were  as  many  separate  suits  as  there  were 
creditors   and   delinquent   tax-payers.     It  provided  that  the 
taxes  as  collected  should  be  paid  into  the  State  treasury,  and 
be  paid  out  to  parties  entitled  to  receive  them,  as  adjudged  by 
the  Chancery  Court,  upon  the  warrant  of  the  receiver,  counter- 
signed by  the  Chancellor.     It  required  the  receiver,  in  paying 
the   money   collected   into   the   treasury,   to   distinguish   the 
sources  whence  it  was  derived,  showing  the  amount  from  each 
special  and  general  tax,  so  that  they  might  be  kept  separate, 
and  be  paid  out  to  creditors  according  to  the  priority,  lien,  or 
equity  determined.     The  act  was  accompanied   with  a  pro- 
viso that  it  should  not  interfere  with  any  vested  rights  en- 
titling parties  to  a  speedy  collection.     On  the  passage  of  the 
repealing  act  there  was  a  large  amount  of  uncollected  taxes, 
which  had  been  levied  upon  property  in  the  city  of  Memphis, 
such  as  taxes  to  pay  certain  specified  creditors  under  writs  of 
mandamus^  a  special  tax  to  pay  interest  upon  bonds,  a  special 
sinking-fund  tax,  a  school  tax,  a  wharfage   tax,  a  tax  upon 
merchants  to  pay  police  and  firemen,  a  tax  to  pay  interest 
upon  bonds  issued  to  certain  railroads,  and  a  tax  for  general 
purposes  of  government.     Under  the  provisions  of  the  act  of 
March   13,  the  defendant,  Minor  Meriwether,  was  appointed 
by  the  governor  receiver  and  back-tax  collector  of  that  city. 
He  accepted  the  appointment,  and  proceeded  at  once  to  the 
performance  of  his  duties. 

The  day  previous  to  the  passage  of  the  act  repealing  the 
charter  of  Memphis,  and  probably  in  anticipation  of  the  con 
templated  legislation  of  tlie  State,  Robert  Garrett  and  others, 
creditors  of  the  corporation,  filed  a  bill  against  the  city,  •!• 
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leging  in  substance  tluil  the  city  owud  them  over  $100,000, 
upon  much  of  which  they  had  recovered  judi^ments  and 
obtained  writs  of  mandamus  to  compel  the  levy  of  taxes  for 
their  payment;  that  various  writs  of  mamlamus  had  been 
issued  against  the  city  for  over  f 850,000 ;  tliat  tlirongh  the 
malfeasance  and  incompetency  of  its  officials  only  about  three- 
fifths  of  the  taxes  imposed  had  been  collected,  and  that  thia 
practice  had  run  through  a  series  of  years,  resulting  in  delin- 
quent taxes  of  about  $2,500,000;  that  the  taxes  levied,  pur- 
suant to  the  writs  of  mandamtis  issued,  constituted  a  trust  fund 
which  could  only  be  used  for  the  payment  of  the  judgments ; 
that  the  city  was  a  tnistee  for  the  same,  and,  although  re- 
quested to  press  the  collection,  had  neglected  to  do  so,  and 
that  this  neglect  was  a  fraud  on  the  complainants  relievable 
in  a  court  of  equity. 

It  also  set  up  that  the  legislature,  by  an  act  of  the  19th  of 
March,  1877,  had  authorized  the  Chancery  Court  of  the  State 
to  appoint  a  receiver  to  take  charge  of  the  affairs  of  the  city, 
upon  application  of  creditors  owning  demands  against  her  ex- 
ceeding $100,000,  when  it  was  made  to  appear  that  writs  of 
mandamus  had  been  issued  against  her  to  enforce  debts  against 
the  city  amounting  to  over  $860,000;  and  averring  that  the 
court  had  jurisdiction,  both  upon  general  principles  of  juris- 
prudence and  by  authority  of  that  act,  the  bill  prayed  the 
appointment  of  a  receiver  to  take  charge  of  the  assets  of  the 
city,  including  its  tax-books  and  bills  for  unpaid  taxes,  and  to 
collect  the  taxes  levied,  for  the  purpose  of  paying  the  judg- 
ments. 

After  the  repealing  act  was  passed,  the  complainants  filed 
a  supplementary  bill  setting  up  the  passage  of  the  act,  alleging 
its  invalidity,  and  repeating  its  prayer  for  the  appointment  of 
a  receiver. 

Subsequently  several  other  parties  instituted  like  suits 
against  the  city.  All  the  suits  were,  in  February,  1879,  con- 
solidated into  one  without  objection,  and  by  amendment  to  it, 
in  April  following,  Meriwether,  the  receiver  appointed  by  the 
governor,  was  made  a  defendant,  as  also  sundry  parties  upon 
whose  property  taxes  had  been  levied.  With  the  consolidation 
a  receiver  of  the  assets  and  propertv  of  the  city  was  appointed 
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to  bold  and  dispose  of  the  same  under  the  directiou  of  the 
court;  and  he  immediately  qualified,  and  proceeded  to  take 
possession,  so  far  as  practicable,  of  the  property  and  aissetfi,  and 
to  exercise  the  powers  with  which  he  was  invested. 

To  the  bill  as  consolidated  and  amended  a  demurrer  was 
interposed  by  the  defendants,  upon  whicli  several  questions 
arose,  on  which  the  judges  of  the  Circuit  Court  were  divided 
in  opinion.  The  prevailing  opinion  of  the  presiding  judge 
being  against  the  demurrer,  it  was  overruled,  and  the  defend- 
ants electing  to  stand  upon  it,  judgment  final  was  rendered  in 
favor  of  the  complainants,  from  which  the  defendants  have 
appealed  to  this  court. 

The  receiver  appointed  by  the  court  was  invested  with 
larger  powers  than  probably  any  officer  of  a  court  was  ever 
before  intrusted  with.  He  was  required  to  demand,  receive, 
and  take  possession  of  all  the  assets  and  property  of  the  city  of 
Memphis,  including  real  and  personal  property,  and  debts  due 
to  it  and  taxes  which  had  been  previously  levied,  except  the 
taxes  appearing  on  the  tax-books  for  the  year  1878,  for  which 
special  provision  was  made ;  and  except,  also,  the  public  high- 
ways of  the  city,  the  public  squares,  the  public  landings  and 
wharves,  the  hospital,  and  certain  property  used  in  connection 
with  it,  and  property  of  the  fire,  engineer,  and  police  depart- 
ments, and  the  taxes  levied  for  the  support  of  the  public 
schools,  which  excepted  articles  he  was  not  to  take  possession 
of  or  interfere  with  until  the  further  order  of  the  court  It 
does  not  appear  that  the  court  entertained  any  doubt  that  it 
could  at  some  future  time  place  all  this  public  property  in  the 
hands  of  its  receiver,  as  its  subsequent  decree  shows.  The  re- 
ceiver was  also  required  to  take  possession  of  all  the  tax-books 
of  the  city  on  which  unpaid  taxes  were  charged,  except  the  tax- 
books  for  the  year  1878 ;  and  also  all  the  safes,  books,  papers, 
desks,  office  furniture,  and  other  property  belonging  to  the 
offices  of  mayor,  comptroller,  register,  treasurer,  tax-collector, 
inspector,  and  city  attorney,  necessary  to  the  discharge  of  his 
duties  as  receiver,  and  of  the  buildings  in  which  the  general 
council  of  the  city  had  previously  assembled,  and  the  property 
in  and  belonging  to  such  buildings  not  previously  excepted, 
and  keep  them  subject  to  the  order  of  the  court ;  and  parties 
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having  possession  or  control  of  such  pi'operty,  or  any  part  of 
it,  were  required  to  surrender  the  same  to  him  on  demand. 

By  the  order  appointing  the  receiver,  the  trustee  of  Shelb} 
County,  within  which  the  city  of  Memphis  is  situated,  was 
required  to  pay  over  to  him  all  the  moneys  he  had  on  hand 
collected  for  taxes  levied  by  the  city  for  the  year  1878,  except 
such  as  were  levied  for  the  support  of  public  schools.  The 
foimer  treasurer  of  the  city  was  also  required,  with  the  like 
exception,  to  turn  over  to  the  receiver,  on  demand,  all  the 
money  iu  his  hands  or  on  deposit  in  the  German  National 
Bank,  received  for  the  city.  The  mayor  of  the  city  was  also 
to  pay  over  to  him  any  money,  and  deliver  to  him  any  prop- 
erty, belonging  to  the  city,  and  the  papers  and  vouchers  neces- 
sary for  the  discharge  of  the  receiver's  duties ;  and  the  clerk 
of  the  county  of  Shelby  was  also  to  pay  over  any  moneys  re- 
ceived by  him  on  account  of  the  redemption  of  property  sold 
for  taxes  due  the  city.  The  receiver  was  also  required  to  lease 
the  property  of  which  he  might  have  possession  from  month 
to  month,  and  to  collect  the  rents  and  hold  the  same  subject 
to  the  order  of  the  court ;  and,  if  he  found  it  necessary,  he 
was  authorized  to  bring  actions  at  law  yr  suits  in  equity 
against  parties  indebted  to  the  city,  or  for  any  tax  or  taxes 
appearing  on  the  tax-books,  and  to  enforce  any  specific  liens 
m  the  property,  real  or  personal,  for  the  payment  of  such 
taxes;  and  to  employ  as  many  clerks  and  assistants  as  he 
might  deem  necessary ;  to  make  use  of  the  buildings  and  of- 
fices in  the  city  hall,  and  of  such  safes,  desks,  tables,  chairs, 
and  other  furniture  and  property  of  the  city  he  might  need ; 
to  buy  and  pay  for  necessary  books,  stationery,  fuel,  and  lights, 
and  whatever  else  might  be  necessary  to  fit  his  office  or  offices 
for  use  to  enable  him  to  discharge  his  duties ;  to  insure  any 
property,  real  or  personal,  which  might  come  into  his  hands, 
when  he  thought  prudent  to  do  so ;  to  employ  one  or  more 
attorneys,  if  necessary,  to  conduct  the  prosecution  or  defence 
of  suits  that  he  might  find  necessary  to  bring  or  defend  under 
the  authority  conferred  by  hiiii.  Other  powers  were  also 
vested  in  the  receiver,  but  what  has  already  been  said  is 
enongh  to  show  the  extraordinary  character  of  those  conferred 
and  of   the  duties  imposed  upon  him.     He  was,  in  fact,  in- 


1 


610  Meriwetheb  v.  Garrett.  [Sup.  Ct 

Tested  with  the  administration  of  the  financial  affairs  of  the 
city,  so  far  as  might  be  necessary  for  the  collection  of  taxes 
and  debts  and  disposing  of  the  property  of  the  city  to  pay  the 
claims  of  creditors.  Executive  and  administrative  functioiu 
were  invested  in  him  which,  it  has  not  been  supposed,  could 
adequately  be  performed  by  the  same  person  in  any  govern- 
ment of  a  city  properly  conducted. 

The  decree  adjudged  that  the  complainants  in  the  several 
suits,  and  other  creditors  who  had  made  themselves  parties  bj 
leave  of  the  court,  or  who  might  thereafter  make  themselves 
parties,  should  recover  from  the  city  the  several  debts  due 
them  respectively,  the  amounts  to  be  thereafter  fixed  by  the 
court,  and  that  all  the  assets  and  property  of  the  city,  ^^  of 
every  description,''  or  so  much  thereof  as  might  be  necessary 
for  that  purpose,  including  taxes  previously  assessed  and  re- 
maining unpaid  and  due  the  city,  shoul(}  be  applied  to  the 
payment  of  their  debts.  The  decree  also  adjudged  that  the 
receiver  should  retain  possession  of  all  the  assets  and  property, 
books,  papers,  and  writings  previously  placed  in  his  hands  to 
be  disposed  of  as  the  court  might  order  in  the  progress  of  the 
suit,  and  that  he  proceed  to  collect  the  assets  and  property  m 
the  manner  directed  by  previous  orders  for  the  payment  of  the 
debts.  It  also  enjoined  the  defendant,  Minor  Meriwether,  the 
receiver  and  back-tax  collector  appointed  by  the  governor  of 
the  State,  from  taking  possession  of,  collecting,  or  attempting 
to  collect,  suing  for,  or  in  any  way  interfering  with,  the  assets 
and  property,  books,  papers,  and  writings  in  the  possession  of 
the  receiver  of  the  court.  And  the  decree  further  adjudged 
that  all  the  property  within  the  limits  of  the  territory  of  the 
city  of  Memphis  was  liable  and  might  be  subjected  to  the  pay- 
ment of  all  the  debts  of  the  city,  and  that  such  liability  would 
be  enforced  thereafter,  from  time  to  time,  in  such  manner  as 
the  court  might  direct. 

This  decree  is  manifestly  erroneous  in  its  main  provisions.  It 
proceeds  upon  the  theory  that  the  property  of  everj^  description 
held  by  the  municipality  at  the  time  of  its  extinction,  whether 
held  in  its  own  right  or  for  public  uses,  including  also  in  that 
designation  its  uncollected  taxes,  were  chargeable  with  the 
payment  of  its  debts,  and  constituted  a  trust  fund«  of  which 
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the  Circuit  Court  would  take  possession  and  enforce  the  trust ; 
and  that  the  private  property  of  the  inhabitants  of  the  city 
was  also  liable,  and  could  be  subjected  by  the  Circuit  Court 
to  the  payment  of  its  debts.  In  both  particulars  the  theory 
is  radically  wrong. 

The  right  of  the  State  to  repeal  the  charter  of  Memphis  can- 
not be  questioned.  Municipal  corporations  are  mere  instru- 
mentalities of  the  State  for  the  more  convenient  administration 
of  local  government.  Their  powers  are  such  as  the  legislature 
may  confer,  and  these  may  be  enlarged,  abridged,  or  entirely 
withdrawn  at  its  pleasure.  This  is  common  learning,  found  in 
all  adjudications  on  the  subject  of  municipal  bodies  and  repeated 
by  text-writers.  There  is  no  contract  between  the  State  and 
the  public  that  the  charter  of  a  city  shall  not  be  at  all  times 
subject  to  legislative  control.  All  persons  who  deal  with  such 
bodies  are  conclusively  presumed  to  act  upon  knowledge  of  the 
power  of  the  legislature.  There  is  no  such  thing  as  a  vested 
right  held  by  any  individual  in  the  grant  of  legislative  power 
to  them.  United  States  v.  Jtailroad  Oo.^  17  Wall.  322 ;  Com- 
misnanerB  v.  Lucas^  Treasurevy  98  U.  S.  108 ;  People  v.  Mor- 
m,  18  Wend.  (N.  Y.)  825  ;  Philadelphia  v.  Fox,  64  Pa.  St. 
169 ;  Montpelier  v.  Ea9t  Montpelier,  29  Vt.  12 ;  Angell  &  Ames, 
Corp.  (10th  ed,),  sect.  81 ;  Dill.  Mun.  Corp.,  sect.  80 ;  Cooley, 
Const.  Lim.  192,  193.  By  the  repeal  the  legislative  powers 
previously  possessed  by  the  corporation  of  Memphis  reverted 
to  the  State.  A  portion  of  them  the  State  immediately  vested 
in  the  new  government  of  the  taxing  district^  with  many  re- 
strictions on  the  creation  of  indebtedness.  A  portion  of  them 
the  State  retained ;  it  reserved  to  the  legislature  all  power  of 
taxation.  It  thus  provided  against  future  claims  from  the  im- 
providence or  recklessness  of  the  new  government.  The  power 
of  the  State  to  make  this  change  of  local  government  is  in- 
controvertible. Its  subsequent  provision  for  the  oollection  of 
the  taxes  of  the  corporation  levied  before  the  repeal  of  its 
charter,  and  the  appropriation  of  the  proceeds  to  the  pay- 
ment of  its  debts,  remove  from  the  measure  any  imputation 
that  it  was  designed  to  enable  the  city  to  escape  from  its  just 
liabilities. 

But  while  the  charter  of  a  municipal  corporation   may  be 
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repealed  at  the  pleasure  of  the  legislature,  where  there  is  no 
inhibition  to  its  action  in  the  Constitution  of  the  State,  the 
lawful  contracts  of  the  corporation,  made  whilst  it  was  in 
existence,  may  be  subsequently  enforced  against  property  held 
by  it,  in  its  own  right,  as  hereafter  described,  at  the  time  of 
the  repeal.  In  this  respect  its  position  is  not  materially  dif- 
ferent from  that  of  a  private  individual,  whose  property  must, 
upon  his  decease,  go  to  the  satisfaction  of  his  debts  before 
those  who  succeed  to  his  rights  can  share  in  its  distribution. 
The  language  used  by  us  in  the  case  of  Broughton  v.  Perna- 
cola  on  this  subject  is  quoted  by  counsel,  under  the  impression 
that  it  tends  to  sustain  the  position  of  the  complainants.  We 
there  said :  — 

''  The  ancient  doctrine  that,  upon  the  repeal  of  a  private 
corporation,  its  debts  were  extinguished,  and  its  real  property 
reverted  to  its  grantors,  and  its  personal  property  vested  in  the 
State,  has  been  so  far  modified  by  modern  adjudications  that  a 
court  of  equity  will  now  lay  hold  of  the  property  of  a  dissolved 
corporation,  and  administer  it  for  the  benefit  of  its  creditors 
and  stockholders.  The  obligation  of  contracts,  made  whilst 
the  corporation  was  in  existence,  survives  its  dissolution,  and 
the  contracts  may  be  enforced  by  a  court  of  equity,  so  far  as 
to  subject,  for  their  satisfaction,  any  property  possessed  by  the 
corporation  at  the  time.  In  the  view  of  equity,  its  property 
constitutes  a  trust  fund,  pledged  to  the  payment  of  the  debts 
of  creditors  and  stockholders ;  and  if  a  municipal  corporation, 
upon  the  surrender  or  extinction  in  other  ways  of  its  charter, 
is  possessed  of  any  property,  a  court  of  equity  will  equally  take 
possession  of  it  for  the  benefit  of  the  creditors  of  the  corpora- 
tion."    93  U.  S.  266,  268. 

We  approve  of  the  doctrine  stated  in  this  citation.  It  ex- 
presses what  we  believe  to  be  sound  law.  It  means  that  whatr 
ever  property  a  municipal  corporation  holds  subject  to  the 
payment  of  its  debts,  will,  after  its  dissolution,  be  so  adminis- 
tered and  applied  by  a  court  of  equity.  It  does  not  undertake 
to  determine  what  is  to  be  deemed  the  property  of  a  munici- 
pal corporation,  which,  after  the  extinction  of  its  charter,  i§ 
thus  applicable.  In  the  case  from  which  it  is  taken,  the  bill 
alleged  that  the  city  of  Pensacola,  upon  the  surrender  of  its 
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charter,  did  not  possess  any  property,  and,  of  course,  the  ques- 
tion here  raised  could  not  have  been  before  the  court.  The 
question  there  was  as  to  the  continuation  of  the  city's  liability 
under  a  new  organization. 

What,  then,  is  the  property  of  a  municipal  corporation, 
which,  upon  its  dissolution,  a  court  of  equity  will  lay  hold  of 
and  apply  to  the  payment  of  its  debts?  We  answer,  first, 
that  it  is  not  property  held  by  the  corporation  in  trust  for  a 
private  charity,  for  in  such  property  the  corporation  possesses 
no  interest  for  its  own  uses ;  and,  secondly,  that  it  is  not  prop- 
erty held  in  trust  for  the  public,  for  of  such  property  the  cor- 
|K)ration  is  the  mere  agent  of  the  State.  In  its  streets,  wharves, 
cemeteries,  hospitals,  court-houses,  and  other  public  buildings, 
the  corporation  has  no  proprietary  rights  distinct  from  the 
trust  for  the  public.  It  holds  them  for  public  use,  and  to 
no  other  use  can  they  be  appropriated  without  special  legisla- 
tive sanction.  It  would  be  a  perversion  of  that  trust  to  apply 
them  to  other  uses.  The  courts  can  have  nothing  to  do  with 
them,  unless  appealed  to  on  behalf  of  the  public  to  prevent 
their  diversion  from  the  public  use.  The  dissolution  of  the 
charter  does  not  divest  the  trust  so  as  to  subject  property  of 
this  kind  to  a  liability  from  which  it  was  previously  exempt. 
Upon  the  dissolution,  the  property  passes  under  the  immediate 
control  of  the  State,  the  agency  of  the  corporation  then  ceas- 
ing. 2  Dillon,  Mun.  Corp.,  sects.  445,  446;  Schaffer  v.  Cad- 
waUader^  86  Pa.  St.  126 ;  City  of  Davenport  v.  Peoria  Marine 
^  Fire  Inmtrance  Co,^  17  Iowa,  276  ;  Askins  v.  Commonwealth^ 
1  Duv.  (Ky.)  275  ;  The  Preaidenty  ^c,  v.  City  of  Indianapolis^ 
12  Ind.  620. 

In  the  third  place,  we  say  that  taxes  previously  levied,  but 
not  collected  on  the  dissolution  of  the  corporation,  do  not  con- 
stitute its  property ;  and  in  the  absence  of  statutory  authority 
they  cannot  be  subsequently  collected  by  a  court  of  equity 
through  officers  of  its  own  appointment,  and  applied  to  the 
payment  of  the  creditors  of  the  corporation.  Taxes  are  not 
debts.  It  was  so  held  by  this  court  in  the  case  of  Oregon  v. 
Lane  County^  reported  in  7th  Wallace.  Debts  are  obligations 
for  the  payment  of  money  founded  upon  contract,  express  or 

implied.     Taxes  are  imposts  levied  for  the  snpj)ort  of  the  gov- 
voL.  XII.  33 
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ernment,  or  for  some  special  purpose  authorized  by  it.     Thd 
consent  of  the  tax-payer  is  not  necessary  to  their  enforcement. 
Th^y  operate  in  invitum.     Nor  is  their  nature  affected  by  the 
fact  that  in  sonde  States  —  and  we  believe  in  Tennessee  —  an 
action  of  debt  may  be  instituted  for  their  recovery.     The  form 
of  procedure  cannot  change  their  character.     Citi/  of  Auffutia 
V.  NoHh,  67  Me.  892  ;    City  of  Camden  v.  Allen,  2   Dutch. 
(N.  J.)  398  ;  Perry  v.  Washburn,  20  Cal.  318.     Nor  are  they 
different  when  levied  under  writs  of  mandamus  for  the  payment 
of  judgments,  and  when  levied  for  the  same  purpose  by  statute. 
The  levy  in  the  one  case  is  as  much  by  legislative  authority  as 
in  the  other.     The  writs  of  mandamus  only  require  the  officers 
of  assessment  and  collection  to  obey  existing  law.     In  neither 
case  are  the  taxes  liens  upon  property  unless  made  so  by  stat- 
ute.    Philadelphia  v.  areble,  88  Pa.  St.  339 ;  Howell  v.  Phila- 
delphia^ id.  471 ;  2  Dillon,  Mun.  Corp.,  sect.  659.     Levied  only 
by  authority  of  the  legislature,  they  can  be  altered,  postponed, 
or  released  at  its  pleasure.     A  repeal  of  the  law,  under  which 
a  tax  is  levied,  at  any  time  before  the  tax  is  collected,  generally 
puts  an  end  to  the  tax,  unless  provision  for  its  continuance  is 
made  in  the  repealing  act,  though  the  tax  may  be  revived  and 
enforced    by  subsequent   legislation.      We  say  generally,  for 
there  are  some  exceptions,  where  the  tax  provided  is  so  con- 
nected with  a  contract,  as  the  inducement  for  its  execution, 
that  the  courts  will  hold  the  repeal  of  the  law  to  be  invalid  ss 
impairing  the  obligation  of  the  contract.    It  is  not  of  such  taxes, 
constituting  the  consideration  of  contracts,  that  we  are  speak- 
ing, but  of  ordinary  taxes  authorized  for  the  support  of  gov- 
ernment, or  to  meet  some  special  expenditure ;  and  these,  until 
collected,  —  being  mere  imposts  of  the  government,  created  and 
continuing  only  by  the  will  of  the  legislature,  —  have  none  of 
the  elements  of  property  which  can  be  seized  like  debts  by 
attachment  or  other  judicial  process  and  subjected  to  the  pay- 
ment of  creditors  of  the  dissolved  corporation.     They  are  in 
no  proper  sense  of  the  term  assets  of  the  corporation.    They 
are  only  the  means  provided  for  obtaining  funds  to  support 
its  government  and  pay  its  debts,  and  disappear  as  such  means 
with  the  revocation  of  the  charter,  except  as  the  legislature 
mav  otherwise  provide.     When  they  are  collected,  the  moneys 
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iai  the  hands  of  the  collecting  officer  may  be  controlled  by  the 
process  of  the  courts,  and  applied  by  their  direction  to  the  uses 
for  which  the  taxes  were  levied ;  but  until  then  there  is  noth- 
ing in  existence  but  a  law  of  the  State  imposing  certain  charges 
upon  pei'sons  or  property,  which  the  legislature  may  change, 
postpone,  or  release,  at  any  time  before  they  are  enforced.  So 
long  as  the  law  authorizing  the  tax  continues  in  force,  the 
courts  may,  by  mandamtu^  compel  the  officers  empowered  to 
levy  it  or  charged  with  its  collection,  if  unmindful  and  neglect- 
ful in  the  matter,  to  proceed  and  perform  their  duty;  but  when 
the  law  is  gone,  and  the  office  of  the  collector  abolished,  there 
is  nothing  upon  which  the  courts  can  act.  The  courts  cannot 
continue  in  force  the  taxes  levied,  nor  levy  new  taxes  for  the 
payment  of  the  debts  of  the  corporation.  The  levying  of  taxes 
is  not  a  judicial  act.  It  has  no  elements  of  one.  It  is  a  high 
act  of  sovereignty,  to  be  performed  only  by  the  legislature 
upon  considerations  of  policy,  necessity,  and  the  public  welfare. 
In  the  distribution  of  the  powers  of  government  in  this  country 
into  three  departments,  the  power  of  taxation  falls  to  the  legis- 
lative. It  belongs  to  that  department  to  determine  what  meas- 
ures shall  be  taken  for  the  public  welfare,  and  to  provide  the 
revenues  for  the  support  and  due  administration  of  the  govern- 
ment throughout  the  State  and  in  all  its  subdivisions.  Having 
the  sole  power  to  authorize  the  tax,  it  must  equally  possess  the 
sole  power  to  prescribe  the  means  by  which  the  tax  shall  be 
collected,  and  to  designate  the  officers  through  whom  its  will 
shall  be  enforced. 

It  is  the  province  of  the  courts  to  decide  causes  between 
parties,  and,  in  so  doing,  to  construe  the  Constitution  and  the 
statutes  of  the  United  States,  and  of  the  several  States,  and  to 
declare  the  law,  and,  when  their  judgments  are  rendered,  to 
enforce  them  by  such  remedies  as  legislation  has  prescribed, 
or  as  are  allowed  by  the  established  practice.  When  they  go 
beyond  this,  they  go  outside  of  their  legitimate  domain,  and 
encroach  upon  the  other  departments  of  the  government ;  and 
all  will  admit  that  a  strict  confinement  of  each  department 
within  its  own  proper  sphere  was  designed  by  the  founders  oi 
our  government,  and  is  essential  to  its  successful  adminis- 
tration. 
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This  doctrine  is  not  new  in  this  coui't.  It  has  been  repeat- 
edly asserted,  after  the  most  mature  consideration.  It  waa 
asserted  in  Rees  v.  City  of  Wdtertown.  There  the  plaintiff, 
being  the  owner  of  certain  bonds  issued  by  the  city  of  Water- 
town,  in  Wisconsin,  to  a  railroad  company,  brought  suit  upon 
them  in  the  Circuit  Court  of  the  United  States,  and  recovered 
two  judgments  amounting  to  about  $10,000.  Upon  these  judg- 
ments he  issued  executions,  which  were  returned  unsatisfied. 
He  then  applied  to  the  Circuit  Court,  and  obtained  a  writ  of 
mandamus  upon  the  authorities  of  Watertown  to  levy  and 
collect  a  tax  upon  the  taxable  property  of  the  city  to  pay  the 
judgments ;  but  before  the  writs  could  be  served  a  majority  of 
the  members  of  the  council  resigned  their  offices.  Subsequent 
writs  of  mandamus  obtained  by  him  proved  ineffectual,  by 
reason  of  similar  resignations.  He  then  filed  a  bill  alleging 
that  the  corporate  authorities  were  trustees  for  the  benefit  of 
the  creditors  of  the  city  ;  that  the  property  of  the  citizens  was 
a  trust  fund  for  the  payment  of  its  debts,  and  that  it  was  the 
duty  of  the  court  to  lay  hold  of  such  property  and  cause  it  to 
be  applied ;  and  he  prayed  that  the  court  would  subject  the 
taxable  property  of  the  city  to  the  payment  of  the  judgments. 
To  this  bill  the  city  made  answer ;  and  on  the  argument  of  the 
case,  among  other  points,  the  question  arose  whether  it  was 
competent  for  the  court,  on  the  failure  of  the  officers  of  the 
city  to  levy  the  tax  as  required  by  law,  to  appoint  the  marshal 
of  the  court  to  levy  and  collect  the  tax  to  pay  the  judgments. 
Upon  this  question,  the  judges  being  divided,  the  point  was 
certified  to  this  court.  In  disposing  of  it  we  said :  ^^  We  are  of 
the  opinion  that  this  court  has  not  the  power  to  direct  a  tax 
to  be  levied  for  the  payment  of  these  judgments.  This  power 
to  impose  burdens  and  raise  money  is  the  highest  attribute  of 
sovereignty,  and  is  exercised,  first,  to  raise  money  for  public 
purposes  only ;  and,  second,  by  the  power  of  legislative  authority 
only.  It  is  a  power  that  has  not  been  extended  to  the  judiciary. 
Especially  is  it  beyond  the  power  of  the  Federal  judiciary  to 
assume  the  place  of  a  State  in  the  exercise  of  this  authority  at 
once  so  delicate  and  so  important.'*     19  Wall.  107,  116. 

In  the  case  of  Heine  v.  The  Levee  Canxmisnoners  of  New 
Orleans^  the  question  again  arose  whether  it  was  competent 
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for  the  Circuit  Coart  of  the  United  States  to  direct  its  officers 
Co  levy  and  collect  a  tax  to  pay  the  claims  of  the  plaintiffs^ 
who  were  holders  of  bonds  issued  by  the  commissioners ;  and 
the  answer  was  equally  emphatic  both  in  the  Circuit  Court 
and  in  this  court. 

In  the  Circuit  Court,  over  which  Mr.  Justice  Bradley  then 
presided,  the  possession  of  the  power  of  taxation  had  been 
denied.  '^  The  judicial  department,"  said  the  Justice,  ^^  has  no 
power  over  the  subject.  If  the  officers  who  are  charged  with 
the  duty  of  laying  or  collecting  taxes  refuse  to  perform  their 
functions,  the  court,  in  a  clear  case  of  failure,  and  at  the  in- 
stance of  a  party  directly  interested,  can,  by  the  prerogative 
writ  of  mandamus^  compel  them  to  perform  acts  which  are 
ministerial,  as  distinguished  from  those  which  are  judicial  or 
discretionary.  This  is  all  that  the  judicial  department  can  do 
on  the  subject,  unless  the  legislature  has  expressly  conferred 
upon  it  further  powei-s.''     1  Woods,  247. 

And  when  the  case  came  before  this  court,  we  here  said, 
Mr.  Justice  Miller  delivering  the  opinion :  "  The  power  we  are 
here  asked  to  exercise  is  the  very  delicate  one  of  taxation. 
This  power  belongs,  in  this  country,  to  the  legislative  sover- 
eignty. State  or  National.  In  the  case  before  us  the  national 
sovereignty  has  nothing  to  do  with  it.  The  power  must  be 
derived  from  the  legislature  of  the  State.  So  far  as  the  present 
case  is  concerned,  the  State  has  delegated  the  power  to  the  levee 
commissioners.  If  that  body  has  ceased  to  exist,  the  remedy 
is  in  the  legislature,  either  to  assess  the  tax  by  special  statute, 
or  to  vest  the  power  in  some  other  tribunal.  It  certainly  is 
not  vested,  as  in  the  exercise  of  an  original  jurisdiction,  in  any 
Federal  court.  It  is  unreasonable  to  suppose  that  the  legisla- 
ture would  ever  select  a  Federal  court  for  that  purpose.  It  is 
not  only  not  one  of  the  inherent  powers  of  the  court  to  levy 
and  collect  taxes,  but  it  is  an  invasion  by  the  judiciary  of  the 
Federal  government  of  the  legislative  functions  of  the  State 
government.  It  is  a  most  extraordinary  request,  and  a  com- 
pliance with  it  would  involve  consequences  no  less  out  of  the 
way  of  judicial  procedure,  the  end  of  which  no  wisdom  can 
foresee."    19  Wall.  655. 

These  authorities  —  and  many  others  to  the  same  purport 
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might  be  cited  —  are  sufficient  to  support  what  we  have  said, 
that  tlie  power  to  levy  taxes  is  one  which  belongs  excIusiTely 
to  the  legislative  department,  and  from  that  it  necessarily  fol- 
lows that  the  regulation  and  control  of  all  the  agencies  by 
which  taxes  are  collected  must  belong  to  it. 

When  creditors  are  unable  to  obtain  payment  of  their  judg- 
ments against  municipal  bodies  by  execution,  they  can  proceed 
by  mandamus  against  the  municipal  authorities  to  compel  them 
to  levy  the  necessary  tax  for  that  purpose,  if  such  authorities 
are  clothed  by  the  legislature  with  the  taxing  power,  and  such 
tax,  when  collected,  cannot  be  diverted  to  other  uses;  but  if 
those  authorities  possess  no  such  power,  or  their  offices  have 
been  abolished  and  the  power  withdrawn,  the  remedy  of  the 
creditors  is  by  an  appeal  to  the  legislature,  which  alone  can 
give  them  relief.  No  Federal  court,  either  on  its  law  or  equity 
side,  has  any  inherent  jurisdiction  to  lay  a  tax  for  any  purpose, 
or  to  enforce  a  tax  already  levied,  except  through  the  agencies 
provided  by  law.  However  urgent  the  appeal  of  creditors  and 
the  apparent  hopelessness  of  their  position  without  the  aid 
of  the  Federal  court,  it  cannot  seize  the  power  which  belongs 
to  the  legislative  department  of  the  State  and  wield  it  in  their 
behalf. 

To  return  to  the  question  propounded :  what  is  the  property 
of  a  municipal  corporation  which,  on  its  dissolution,  the  courts 
can  reach  and  apply  to  the  payment  of  its  debts  ? 

We  answer,  it  is  the  private  property  of  the  corporation,  that 
is,  such  as  it  held  in  its  own  right  for  profit  or  as  a  source  of 
revenue,  not  charged  with  any  public  trust  or  use,  and  funds 
in  its  possession  unappropriated  to  any  specific  purpose.  In 
this  respect  the  position  of  the  extinct  corporation  is  not  dis- 
similar to  that  of  a  deceased  individual ;  it  is  only  such  prop- 
erty as  is  possessed,  freed  from  any  trust,  general  or  special, 
which  can  go  in  liquidation  of  debts. 

The  decree  of  the  Circuit  Court  proceeding  upon  a  different 
theory  of  its  control  over  the  uncollected  taxes  of  the  repealed 
corporation,  and  of  the  property  which  could  be  applied  to  the 
payment  of  its  debts,  cannot  be  maintained. 

On  another  ground,  also,  the  decree  is  equally  untenable. 
It  adjudges  that  ^^all  the  property  within  the  limits  of  tht 
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territory  of  the  city  of  Memphis  is  liable,  and  may  be  subjected 
to  the  payment  of  all  the  debts  "  for  which  the  suits  are  brought, 
and  that '''  such  liability  shall  be  enforced  thereafter,  f "om  time 
to  time,  in  such  manner  "  as  the  court  may  direct. 

In  no  State  of  the  Union,  outside  of  New  England,  does  th6 
doctrine  obtain  that  the  private  property  of  individuals  within 
the  limits  of  a  municipal  corporation  can  be  reached  by  its 
creditors,  and  subjected  to  the  payment  of  their  demands.  In 
Massachusetts  and  Connecticut,  and  pei*haps  in  other  States 
in  New  England,  the  individual  liability  of  the  inhabitants  of 
towns,  parishes,  and  cities,  for  the  debts  of  the  latter,  is  main- 
tained, and  executions  upon  judgments  issued  against  them 
can  be  enforced  against  the  private  property  of  the  inhabitants. 
But  this  doctrine  is  admitted  by  the  courts  of  those  States  to 
he  peculiar  to  their  jurisprudence,  and  an  exception  to  the  rule 
elsewhere  prevailing.  Elsewhere  the.  private  property  of  the 
inhabitants  of  a  municipal  body  cannot  be  subjected  to  the 
payment  of  its  debts,  except  by  way  of  taxation ;  but  taxes, 
as  we  have  already  said,  can  only  be  levied  by  legislative  au- 
thority. The  power  of  taxation  is  not  one  of  the  functions  of 
the  judiciary ;  and  whatever  authority  the  States  may,  under 
their  constitutions,  confer  upon  special  tribunals  of  their  own, 
the  Federal  courts  cannot  by  reason  of  it  take  any  additional 
powers  which  are  not  judicial. 

In  Rees  v.  Citi/  of  Watertown^  from  which  we  have  already 
quoted,  the  power  asserted  by  the  decree  was  claimed  by  coun- 
sel, but  was  i-ejeCted  by  the  court.  ''  Assume,"  said  the  court, 
"that  the  plaintiff  is  entitled  to  the  payment  of  his  judgment, 
and  that  the  defendant  neglects  its  duty  in  refusing  to  raise 
the  amount  by  taxation,  it  does  not  follow  that  this  coart  may 
order  the  amount  to  be  made  from  the  private  estate  6f  one  of 
its  citizens.  This  summary  proceeding  would  involve  a  viola- 
tion of  the  rights  of  the  latter.  He  has  never  been  heard  in 
court.  He  has  had  no  opportunity  to  establish  a  defence  to 
the  debt  itself,  or,  if  the  judgment  is  valid,  to  show  that  his 
property  is  not  liable  to  its  payment.  It  is  well  settled  that 
legislative  exemptions  from  taxation  are  valid,  that  such  ex- 
emptions may  be  perpetual  in  their  duration,  and  that  they 
are,  in  some  cases,  beyond  legislative  interference.     The  pro- 
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ceeding  supposed  would  violate  the  fundamental  principle  con- 
tained in  chapter  twenty-ninth  of  Magna  Charta,  and  embodied 
in  the  Constitution  of  the  United  States,  that  no  man  shall  be 
deprived  of  his  property  without  due  process  of  law ;  that  is, 
he  must  be  served  with  notice  of  the  proceeding,  and  have  a 
day  in  court  to  make  his  defence."     19  Wall.  122. 

It  is  pressed  upon  us  with  great  earnestness  by  counsel, 
that  unless  the  Federal  courts  come  to  the  aid  of  the  creditors 
of  Memphis,  and  enforce,  through  their  own  officers,  the  taxes 
levied  before  the  repeal  of  its  charter,  they  will  be  remediless. 
But  the  conclusion  does  not  follow.  The  taxes  levied  pursu- 
ant to  writs  of  mandamtM  issued  by  the  Circuit  Coui-t  are  still 
to  be  collected,  the  agency  only  for  their  collection  being 
changed.  The  receiver  appointed  by  the  governor  has  taken 
the  place  of  the  collecting  officers  of  the  city.  The  funds 
received  by  him  upon  the  special  taxes  thus  levied  cannot  bt* 
appropriated  to  any  other  uses.  The  receiver,  and  any  other 
agent  of  the  State  for  the  collection,  can  be  compelled  by  the 
court,  equally  as  the  former  collecting  officers  of  the  city,  to 
proceed  with  the  collection  of  such  taxes  by  the  sale  of  prop- 
erty or  by  suit,  or  in  any  other  way  authorized  by  law,  and  to 
apply  the  proceeds  upon  the  judgments.  If  relief  is  not  thus 
afforded  to  the  creditors,  they  must  appeal  to  the  legislature. 
We  cannot  presume  that  the  appeal  will  be  in  vain.  We  can- 
not say  that  on  a  proper  representation  they  will  not  receive 
favorable  action.* 

It  is  certainly  of  the  highest  importance  to  the  people  of 
every  State  that  it  should  make  provision,  not  merely  for  the 
payment  of  its  own  indebtedness,  but  for  the  payment  of  the 
indebtedness  of  its  different  municipalities.  Hesitation  to  do 
this  is  weakness ;  refusal  to  do  it  is  dishonor.  Infidelity  to 
engagements  causes  loss  of  character  to  the  individual ;  it  en- 
tails reproach  upon  the  State. 

The  Federal  judiciary  has  never  failed,  so  far  as  it  was  in 
its  power,  to  compel  the  performance  of  all  lawful  contracts, 
whether  of  the  individual,  or  of  the  municipality,  or  of  the  St4ite. 
It  has  unhesitatingly  brushed  aside  all  legislation  of  the  State 
impairing  their  obligation.  When  a  tax  has  been  authorized 
bv  law  to  meet  them,  it  has  compelled  the  officers  of  assesa 
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ment  to  proceed  and  levy  the  tax,  and  the  officers  of  collection 
to  pi'oceed  and  collect  it,  and  apply  the  proceeds.  In  some 
instances,  where  the  tax  was  the  inducement  and  considera- 
tion of  the  contract,  all  attempts  at  its  repeal  have  been  held 
invalid.  But  this  has  been  the  limit  of  its  power.  It  cannot 
make  laws  when  the  State  refuses  to  pass  them.  It  is  itself 
but  the  servant  of  the  law.  If  the  State  will  not  levy  a  tax, 
or  provide  for  one,  the  Federal  judiciary  cannot  assume  the 
legislative  power  of  the  State  and  proceed  to  levy  the  tax.  If 
the  State  has  provided  incompetent  officers  of  collection,  the 
Federal  judiciary  cannot  remove  them  and  put  others  more 
competent  in  their  place.  If  the  State  appoints  no  officers  of 
collection,  the  Federal  judiciary  cannot  assume  to  itself  that 
duty.  It  cannot  take  upon  itself  to  supply  the  defects  and 
omissions  of  State  legislation.  It  would  ill  perform  the  duties 
assigned  to  it  by  assuming  power  properly  belonging  to  the 
legislative  department  of  the  State. 

Mb.  Justice  Stbong,  with  whom  concurred  Mb.  Justice 
SWAYNB  and  Mb.  Justice  Hablan,  dissenting. 

The  several  bills  of  the  complainants  were  consolidated  in 
the  Circuit  C^ourt,  and,  so  far  as  it  appears,  without  objection. 
They  are,  therefore,  to  be  considered  as  one  case.  The  impor- 
tant facts  averred  in  the  bills  and  confessed  by  the  demurrer 
are  the  following :  — 

The  complainants  are  creditors  of  the  city  of  Memphis. 
For  a  part  of  their  claims  they  had  recovered  judgments 
against  the  city  before  the  bills  were  filed,  and  had  obtained 
writs  of  mandamus  to  enforce  the  levy  of  taxes  to  satisfy  the 
judgments.  In  obedience  to  these  writs  the  proper  city  au- 
thorities had  levied  the  taxes  required,  but  had  neglected  to 
collect  them,  in  large  measure,  and,  even  when  a  portion  of  the 
taxes  had  been  collected,  had  failed  to  appropriate  the  money 
collected  to  the  payment  of  the  judgments  for  which  it  had 
been  specially  levied,  and  to  which  alone  it  could  be  law- 
fully applied.  Some  of  the  money  thus  collected  remained 
on  deposit.  These  levies  were  made  during  the  years  1875, 
1876,  1877,  and  1878,  the  city  ordinances  by  which  they  were 
ordered  specifying  the  amounts  and  the  parties  for  whom  the 
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taxes  were  levied.  The  complainants  were  also  large  general 
creditors  of  the  city,  holding  its  obligations,  upon  which  no 
judgments  had  been  recovered. 

Besides  the  special  levies,  made  as  above  stated,  the  city 
authorities  had  made  others  for  the  purpose  of  paying  interest 
on  the  city  debt  and  for  general  uses.  These  taxes  also  re- 
mained uncollected.  Meanwhile  the  city  had  nothing  liable 
to  execution  at  law,  and  no  property  except  what  it  held  for 
public  uses  (in  distinction  from  private),  such  as  public  mu- 
nicipal buildings,  parks,  streets,  fire  apparatus,  &c.  It  was 
insolvent. 

Such  was  the  situation  when  these  bills  were  filed.  Their 
object  was  to  obtain  the  appointment  of  a  receiver  to  take  pos- 
session of  the  assets  of  the  city  (including  the  collected  but  not 
appropriated  taxes,  as  well  as  the  claims  and  bills  for  past-due 
and  uncollected  taxes),  and  to  collect  the  same  with  a  view  to 
their  being  applied  according  to  equity  and  legal  right. 

The  principal  one  of  the  consolidated  bills  was  filed  on  the 
twenty-eighth  day  of  January,  1879,  by  Grarrett  et  aL  Almost 
immediately  after  it  was  filed,  —  the  next  day,  indeed, — an  act 
of  the  legislature  of  the  State  was  passed,  approved  Jan.  81, 
1879,  by  which  the  charter  of  the  city  was  repealed,  all  power 
of  taxation  in  any  form  was  withdrawn  from  its  authorities, 
and  all  persons  holding  office  under  the  repealed  acts,  which 
constituted  the  charter  and  endowed  it  with  power,  were 
prohibited  from  attempting  to  exercise  any  of  the  functions 
of  their  offices.  The  public  buildings,  squares,  promenades, 
wharves,  streets,  alleys,  parks,  fire-engines,  hose  and  carriages, 
engineer  instruments,  and  all  other  property,  real  and  per- 
sonal, theretofore  used  for  municipal  purposes,  were  declared 
to  be  transferred  to  the  control  and  custody  of  the  State,  to 
remain  public  property,  as  it  always  had  been,  for  the  uses  to 
which  it  had  theretofore  been  applied.  The  act  contained  no 
reservation  of  the  rights  of  creditors,  and  said  nothing  of  any 
outstanding  taxes  which  had  been  levied  but  not  collected,  and 
it  was  declared  to  take  effect  from  and  after  its  passage. 

On  the  same  day,  Jan.  29,  1879,  another  act  of  the  l^s- 
lature  was  passed,  approved  Jan.  81,  1879,  by  which  the 
identical  territorv  that  had  been  embraced  in  the  territorial 
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limits  of  the  city  of  Memphis  was  erected  into  what  the  act 
calls  a  "  taxing  district."  The  act  declared  that  the  necessary 
taxes  for  the  support  of  the  government  thus  established  should 
be  imposed  directly  by  the  General  Assembly  of  the  State  and 
not  otherwise.  It  established  a  board  of  fire  and  police  com- 
missioners, a  committee  on  ordinances,  or  local  laws,  to  be 
known  as  the  legislative  council,  consisting  of  the  commission- 
ers of  the  fire  and  police  boards  and  the  supervisors  of  the 
board  of  public  works.  It  established  also  a  board  of  health, 
and  a  board  of  public  works.  It  prohibited  the  commission- 
ers from  issuing  any  evidences  of  indebtedness,  and  declared 
that  no  property,  real  or  personal,  held  by  them  for  public 
use,  should  ever  be  subject  to  execution,  or  attachment,  or 
seizure  under  any  legal  process  for  any  debt  created  by  said 
commissioners,  and  that  all  taxes  due,  or  moneys  in  the  hands 
of  the  county  trustee,  or  on  deposit,  should  be  exempt  from 
seizure  under  attachment,  execution,  garnishment,  or  other 
legal  process.  The  act  also  declared  that  neither  the  com- 
missioners, nor  the  trustee,  nor  the  new  government  created 
by  the  act,  should  pay  or  be  liable  for  any  debt  created  by 
the  extinct  corporation  (i.  e.  the  city  of  Memphis),  and  that 
none  of  the  taxes  collected  under  the  act  should  ever  be  used 
for  the  payment  of  any  of  the  said  debts.  The  act  was  de- 
clared to  take  effect  from  its  passage.  Its  fourteenth  section, 
as  subsequently  amended,  declared  that  all  the  property  of 
the  city  mentioned  as  transferred  to  the  State  by  the  act  first 
mentioned  should  be  thereby  transferred  to  the  custody  and 
control  of  the  board  of  commissioners  of  the  taxing  district, 
and  that  all  indebtedness  for  taxes,  or  otherwise,  whether  in 
litigation  or  not,  due  the  municipality,  namely,  the  city,  should 
vest  in  and  become  the  property  of  the  State,  to  be  disposed 
of  as  should  thereafter  be  provided  by  law. 

These  two  acts  were  passed,  as  has  been  noticed,  on  the  29th 
of  January,  1879,  and  approved  two  days  thereafter. 

On  the  7th  of  February,  1879,  the  complainants,  Garrett 
^t  dl.^  filed,  by  leave  of  the  court,  an  amended  and  supplemen- 
tal bill,  averring  what  had  been  charged  in  the  original,  and 
setting  forth,  inter  alia^  these  acts  of  the  legislature,  denying 
their  constitutionality,  and  praying,  as  in  the  original  bill,  for 


524  Meriwether  v,  Oarrett.  [Sup.  Gt 

the  appointment  of  a  receiver,  and  praying  also  that  the  bill 
might  be  taken  as  a  general  creditors'  bill  for  all  creditors  who 
might  come  in  within  a  limited  time  and  prove  their  claims. 

The  other  bills  were  filed  severally  on  Jan.  30,  1879,  Feb.  3, 
8,  and  10,  next  following,  and  on  the  12th  of  February  the 
cases  were  consolidated,  and  T.  J.  Latham  was  appointed  a 
receiver  in  accordance  with  the  prayer  of  the  complainants. 
He  gave  the  required  bond  on  the  same  day,  and  took  imme- 
diate possession  of  the  tax-books,  bills,  &c.,  of  the  city. 

Subsequently,  on  the  13th  of  March,  1879,  the  legislature 
of   the   State   passed   another  act,  the  first  section   whereof 
directed  the  governor  to  appoint  an  officer  for  municipal  cor- 
porations whose  charters  had  been  repealed  (the  city  of  Mem- 
phis  being   the   only   one),  to   be  known   as  a  receiver  and 
back-tax   collector.      Subsequent    sections   required   such  re- 
ceiver and  collector  to  take  possession  of  all  books,  papers,  and 
documents  pertaining  to  the  assessment  and  collection  of  the 
taxes  embraced  by  tiie  act ;   namely,  the  taxes  due  at  the  time 
of   the  repeal  of   the   charter.     It  further  directed  that  the 
receiver  should    file  in   the  Chancery  Court  of  the  State  an 
original  creditors'  bill,  in  the  name  of  the  State,  on  behalf  of 
all  the  creditors,  against  all  the  delinquent  tax-payers ;  and  it 
provided  that  taxes  assessed  prior  to  1876  might  be  settled  in 
the  valid  indebtedness  of  the  extinct  municipality,  to  wit,  in 
valid  bonds,  whether  due  or  not,  due  coupons,  and  any  other 
valid  debts  of  such  municipality,  with  accrued  interest,  whether 
in   the   shape  of  scrip,  warrants,  judgments,  ledger  balances, 
paving  certificates,  or  receipts  for  money  paid  by  tax-payers 
to   paving   contractors.     It   directed   the   receiver   and  back- 
tax  collector  to  receive  such  evidences  of  debt  at  the  follow- 
ing rates,  namely:  compromise  bonds,  at  their  face  value;  all 
other  indebtedness  at  fifty  cents  on   the  dollar,  except  judg- 
ments, which  should  be  received  at  fifty-five  per  cent  of  their 
face  value. 

The  act  also  directed  that  the  receiver  should  receive  in 
payment  of  taxes  levied  after  1874  the  indebtedness  of  the 
municipality,  when  there  was  no  lien  or  equity  requiring  pay- 
ment thereof  in  current  money.  It  also  prohibited  the  collec- 
tor or  receiver  from  coercing  payment  of  a  greater  sum  thsn 
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one-fifth  of  the  taxes  in  arrear  anuually,  so  as  to  distribute  the 
whole  through  five  equal  annual  instalments,  commencing  from 
his  appointment  and  qualification,  —  and  it  remitted  all  costs 
of  condemnation,  penalties,  and  charges,  —  provided,  however, 
that  nothing  therein  contained  was  intended  to  interfere  with 
any  vested  rights  entitling  the  party  having  such  right  to  a 
speedy  collection. 

Under  the  provisions  of  this  act,  Minor  Meriwether,  the 
principal  appellant,  was  appointed  receiver  and  back-tax  col- 
lector by  the  governor  of  the  State.  He  accepted  the  appoint- 
ment, and  proceeded  to  demand  the  payment  to  him  of  the 
taxes  in  arrears,  interfering  with  the  receiver  previously  ap- 
pointed by  the  Circuit  Court,  and  impeding  that  receiver  in  the 
discharge  of  his  duties.  The  complainants  then  filed  a  sup- 
plemental bill,  making  Meriwether  a  party  defendant,  togethei 
with  some  defaulting  tax-payers,  and  praying,  among  other 
things,  for  an  injunction  against  such  interference. 

To  the  consolidated  bill  thus  amended  and  supplemented  a 
general  demurrer  was  filed,  which  was  not  sustained  by  the 
Circuit  Court,  and,  the  defendants  electing  to  stand  upon  it,  a 
final  decree  was  entered  in  favor  of  the  complainants.  From 
that  decree  this  appeal  has  been  taken. 

Whatever  may  be  said  of  the  equities  of  the  complainants 
and  of  their  power  to  enforce  those  rights  in  a  court  of  equity, 
I  agree  that  the  decree  as  entered  was  too  broad.  It  declared 
and  adjudged  that  all  the  assets  and  property  of  every  descrip- 
tion theretofore  belonging  to  the  city  of  Memphis,  or  so  much 
thereof  as  may  be  necessary  for  the  purpose,  including  taxes 
theretofore  assessed  and  remaining  unpaid  and  due  the  city, 
should  be  applied  to  the  payment  of  the  debts  due  to  the  com- 
plainants and  other  creditors  who  had  made,  or  might  there- 
after make,  themselves  parties  to  the  suit.  This  included  not 
only  the  private  property  of  the  city,  but  also  that  which  it 
had  held  for  public  uses ;  namely,  for  governmental  purposes 
and  as  a  trustee  for  the  State,  such  as  the  public  buildings, 
streets,  squares,  parks,  school-houses,  promenades,  fire-engines, 
hose  and  hose-carriages,  engine-houses,  engineer  instruments, 
and  generally  everything  held  by  the  city  for  merely  municipal 
purposes.     To  this  extent,  I  think,  the  decree  cannot  be  sus^ 
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lained.  Such  property  can  not  be  subjected  to  the  payment  oi 
the  debts  of  the  corporation.  Its  public  character  forbids  such 
an  appropriation.  It  could  not  be  subjected  to  taxation  at  the 
instance  of  the  municipality.  It  was  never  held  for  the  pay- 
ment of  debts.  Instead  thereof,  it  was  held  by  the  city  merely 
as  a  trustee  for  the  public.  It  would  not  be  contended  that  it 
could  have  been  taken  in  execution  at  law,  and  for  the  same 
reason  it  cannot  be  reached  in  equity  to  satisfy  creditors. 

I  think,  also,  that  part  of  the  decree  which  adjudges  that 
all  the  property  within  the  limits  of  the  territory  of  the  city  of 
Memphis  is  liable  and  may  be  subjected  to  the  payment  of  aU 
the  xlebts  owing  by  the  city,  and  that  such  liability  shall  ht^ 
enforced  hereafter,  from  time  to  time,  in  such  manner  as  the 
Circuit  Court  might  order  and  direct,  is  erroneous.  Notwith- 
standing what  has  been  held  in  some  of  the  New  England 
States,  I  think  the  doctrine  is  generally  accepted,  that  the 
private  property  of  individuals  within  the  territorial  limits  of 
a  municipal  corporation  cannot  be  reached  by  its  creditors 
directly,  any  more  than  the  private  property  of  stockholders 
in  other  corporations  can  be  thus  reached.  It  may,  it  is  true, 
be  subjected  to  taxation  for  the  payment  of  the  corporate 
debts,  but  the  levy  of  taxes  must  he  made  by  the  corporation 
itself,  or  by  the  State.  It  is  not  a  judicial  act,  and  courts  uf 
equity,  at  least  the  circuit  courts  of  the  United  States,  cannot 
by  their  own  officers  levy  a  tax,  Rees  v.  City  of  Watertoum^ 
19  WaU.  107. 

They  certainly  have  no  power  to  compel  the  levy  of  a  tax 
by  a  corporation  which  is  without  officers  and  which  has  ceased 
to  exist. 

But  while,  in  these  particulars  and  for  these  reasons,  the  de 
cree  entered  by  the  Circuit  Court  cannot  be  sustained  in  its 
full  extent,  I  am  of  opinion  that  the  complainants  are  entitled 
to  some  of  the  relief  granted  them  by  the  decree.  If  they  are 
not,  then  a  new  way  has  been  discovered  to  pay  old  debts.  It 
cannot  be  that  a  corporation,  whether  municipal  or  not,  can 
be  dissolved,  and  that  by  its  dissolution  its  property  can  be 
withdrawn  from  the  reach  of  its  just  creditors  by  any  process 
of  law  or  equity.  No  doubt  there  are  technical  difficultiea  in 
the  way  of  maintaining  proceedings  at  law  against  a  corporir 
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tion  after  its  charter  has  been  repealed,  but  a  court  of  equity  is 
competent  to  enforce  justice  to  some  extent,  even  where  the 
processes  of  law  faii. 

A  case,  I  think,  was  made  by  the  bill  for  the  appemtment 
of  a  receiver  to  take  into  the  possession  of  the  court  those 
taxes  which  had  been  levied  by  judicial  direction  for  the  pay- 
ment of  judgments  recovered  against  the  city,  —  taxes  which 
had  been  only  partially  collected.  Those  taxes  were  in  a  most 
legitimate  sense  charged  with  a  trust  and  a  trust  for  the  com- 
plainants. The  fund  to  be  raised  by  the  levies  was  set  apart 
for  a  special  purpose.  It  could  be  used  lawfully  for  no  other. 
Th^  ordinances  which  directed  the  levies  specified  the  amounts 
to  be  raised,  and  the  judgment  creditors  for  whose  use  the 
levies  were  made.  Those  creditors  were,  therefore,  cestuia  que 
trust  in  the  fullest  sense  of  the  term,  the  legal  interest  alone 
being  in  the  city.  The  case  shows  that  this  trust  had  be^n 
neglected  and  abused  by  the  trustee.  The  taxes  which  it  was 
the  duty  of  the  city  as  trustee  to  collect  had  been  suffered  to 
remain  uncollected  in  great  measure,  and  for  an  unreasonable 
time,  and  even  the  portions  which  were  collected  had  not  been 
paid  over,  as  the  writs  of  mandamus  required.  This  breach  of 
duty  by  the  trustee  had  continued  from  1875  to  1879.  Had 
the  trustee  been  a  i^atural  person,  or  a  private  corporation,  no 
one  would  doubt  the  power  of  a  court  of  equity  to  interfere 
and  take  the  trust  out  of  the  hands  of  the  faithless  trustee, 
either  by  removing  him  and  appointing  another  trustee,  or  by 
administering  the  trust  by  its  own  officers.  It  can  make  no 
difference  that  the  city  of  Memphis  was  a  municipal  corpora- 
tion. .  Its  character  as  such  does  not  affect  the  nature  of  its 
obligations  to  its  creditors,  or  its  cestuis  que  trusty  or  impair 
the  remedies  they  would  have  if  the  city  was  a  common  debtor 
or  trustee.  While  as  a  municipal  corporation  the  city  had 
public  duties  to  perform,  yet  in  contracting  debts  authorized 
by  the  law  of  its  organization,  or  in  performing  a  private 
trust,  it  is  regarded  by  the  law  as  standing  on  the  same  foot- 
ing as  a  private  individual,  with  the  same  rights  and  duties, 
and  with  the  same  liabilities,  as  attend  such  persons.  Over  its 
public  duties,  it  may  be  admitted,  the  legislature  has  plenary 
authority.     Over  it*  private  obligations  it  has  not.      Bailey  v 
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The  Mayor,  ^p.  of  the  City  of  New  York,  3  Hill  (N.  Y.),  531 
Small  V.  The  Inhabitants  of  Danville^  51  Me.  869 ;  Oliver  v. 
Worcester,  102  Mass.  489;  Dillon,  Mun.  Corp.,  sect.  89,  and 
cases  cited  in  the  notes. 

Moreover,  if,  as  contended  by  the  appellants,  the  city  of 
Memphis  ceased  to  have  any  legal  existence  on  the  thirty-first 
day  of  January,  1879,  when  the  legislative  act  repealing  the 
charter  was  approved,  the  case  then  became  one  of  a  trust 
without  a  trustee,  pre-eminently  fit  for  equitable  interference. 
A  court  of  equity  will  not  permit  a  private  trust  to  fail  for 
want  of  a  trustee.  And  this  rule  is  applicable  to  cases  in 
which  a  municipal  corporation  has  been  nominated  the  trus- 
tee. Chirard  v.  Philadelphia,  7  Wall.  1 ;  Philadelphia  v.  Fcx^ 
64  Pa.  St.  169 ;  Montpelier  v.  East  Montpelier,  29  Vt.  12.  In 
spch  oases,  as  in  cases  where  a  natural  person  or  a  private  cor 
poration  is  the  trustee,  and  the  person  has  died  or  the  corpora- 
tion has  been  dissolved,  the  court  will  appoint  a  new  trustee, 
or  execute  the  trust  by  its  own  ofiBcers  or  agents.  In  Potter 
on  Corporations,  sect.  699,  it  is  said :  "  Where  in  any  way  the 
legal  existence  of  municipal  trustees  is  destroyed  by  legislative 
act,  a  court  of  equity  will  assume  the  execution  of  the  trust, 
and,  if  necessary,  will  appoint  new  trustees  to  take  charge  of 
the  property,  and  carry  into  effect  the  trust."  In  High  on 
Receivers,  304,  805,  it  is  said :  *'  When  creditors  of  a  corpora- 
tion have  a  charge  upon  a  particular  fund,  in  the  nature  of  a 
trust  fund,  the  mismanagement  or  waste  of  such  fond  by  those 
intrusted  with  its  control  will  warrant  the  appointment  of  a 
receiver." 

So  in  Batesville  InstittUe  v.  Kauffman  (18  Wall.  161);  this 
court,  when  speaking  of  the  power  of  a  court  to  appoint  a  new 
trustee  in  place  of  one  deceased,  said :  ^'  It  is,  however,  within 
the  power  of  a  court  of  equity  to  decree  and  enforce  the  execu- 
tion of  the  trust  through  its  own  ofiScers  and  agents,  without 
the  intervention  of  a  new  trustee,"  citing  Story's  Equity,  976- 
1060. 

Without  further  citations,  which  might  easily  be  made, 
enough  has  been  said  to  show  that  in  the  present  case  the 
Circuit  Court  was  authorized  to  seize  by  the  hands  of  its  own 
receiver,  for  administration,  those  taxes  which  had  been  levied 
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specially  for  the  payment  of  judgments  recovered,  in  regard  to 
which  the  city  had  occupied  the  relation  of  a  trustee,  at  least 
practically. 

Much  of  what  I  have  said  is  equally  applicable  to  the  taxes 
which  the  city  during  its  corporate  existence  had  levied  for 
the  payment  of  interest  on  its  debt,  or  for  other  purposes,  and 
had  not  collected,  and  generally  to  all  the  assets  of  the  city  ot 
every  chanictei-,  except  such  as  I  have  heretofore  mentioned, 
held  for  strictly  pul)lic  uses,  such  as  public  buildings,  parks, 
fire-apparatus,  tS:c.  These  general  assets,  though  not  held  spe- 
cially in  trust  for  any  particular  creditors,  were  held  by  the  cor- 
poration, in  a  very  just  sense,  for  the  benefit  of  its  creditors. 
The  cor{)oration  having  ceased  to  exist,  it  was  perfectly  within 
the  power  of  the  Circuit  Court,  sitting  as  a  court  of  equity,  to 
seize  all  its  assets  to  which  its  creditors  have  an  equitable  or 
legal  cLaim,  and  hold  them  for  administration.  Such  assets  can« 
not  be  appropriated  to  any  other  use  until  the  creditors  are 
satisfied.  Even  legislative  action  cannot  divert  them  to  other 
uses.  These  principles  have  been  fully  recognized,  and  particu- 
larly in  the  code  of  Tennessee.  Referring  to  dissolved  corpora- 
tions, that  code  enacts  (sect.  3426)  :  "  The  court  shall  appoint 
a  receiver,  with  full  power  to  take  possession  of  all  the  debts 
and  property,  and  sell  and  dispose  of,  collect  and  distribute,  the 
same  among  the  creditors  and  other  persons  interested,  under 
the  orders  of  the  court."  This  statute  is  only  an  afiSrmance 
of  equitable  remedies  before  acknowledged  and  found  in  text- 
books. Thus,  in  Potter  on  Corporations  (sects.  714,  715),  the 
rule  is  thus  stated :  ^^  Whatever  technical  difficulties  exist  in 
maintaining  an  action  at  law  against  a  corporation  after  its 
charter  has  been  repealed,  in  the  apprehension  of  a  court  'of 
equity  there  is  no  difficulty  in  a  creditor's  following  the  prop- 
erty of  the  corporation  into  the  hands  of  one  not  a  bona  fide 
creditor  or  purchaser,  asserting  his  lien  thereon,  and  obtaining 
satisfaction  of  his  debt."  In  Broughton  v.  Pensacola  (98  U.  S. 
266),  the  language  of  the  court  was :  "  The  ancient  doctrine 
that,  upon  the  repeal  of  a  private  corporation,  its  debts  were 
extinguished,  and  its  real  property  reverted  to  its  grantors,  and 
its  personal  property  vested  in  the  State,  has  been  so  far  modi- 
fied by  modern  adjudications  that  a  court  of  equity  will  now 
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lay  hold  of  the  property  of  a  dissolved  corporation  and  admin 
ister  it  for  the  benefit  of  its  creditors  and  stockholders.  The 
obligation  of  contracts,  made  whilst  the  corporation  wbs  in 
existence,  Burviyes  its  dissolution  ;  and  the  contracts  may  be 
enforced  by  a  court  of  equity,  so  far  as  to  subject,  for  their 
satisfaction,  any  property  possessed  by  the  corporation  at  the 
time.  In  the  view  of  equity,  its  property  constitutes  a  trust 
fund  pledged  to  the  payment  of  the  debts  of  creditors  and 
stockholders ;  and  if  a  municipal  corporation,  upon  the  sur- 
render or  extinction  in  other  ways  of  its  charter,  is  possessed 
of  any  property,  a  court  of  equity  will  equally  take  possession 
of  it  for  the  benefit  of  the  creditors  of  the  corporation." 

So  in  Ourran  v.  Arkansas  (16  How.  807),  it  was  said,  **  The 
assets  of  a  corporation  are  assets  for  the  payment  of  its  debts, 
and  are  trust  funds  for  that  purpose."  See  also  Maenhout  t. 
Ifew  Orleans,  2  Woods,  108-114. 

In  Dillon  on  Municipal  Corporations,  sect.  87,  the  rule  is 
stated  thus:  ^^  Where  the  legal  existence  of  a  municipal  trustee 
is  destroyed  by  legislative  act,  a  court  of  chancery  will  assume 
the  execution  of  the  trust,  .  .  .  take  charge  of  the  property, 
and  carry  into  effect  the  trust." 

In  Beckwith  v.  Racine  (7  Biss.  142)  the  court  said:  "Where 
a  contract  cannot  be  enforced  at  law  against  a  municipal  cor- 
poration owing  to  a  repeal  of  its  charter,  and  there  are  anj 
funds,  a  court  of  equity  will  administer  them  for  the  benefit  of 
creditors." 

It  is  hardly  necessary  to  say  that  the  private  property  of  a 
municipal  corporation  is  so  decidedly  stamped  with  a  trust  in 
favor  of  its  creditors,  that  it  is  incapable  of  being  diverted  to 
other  uses  by  the  legislation  of  the  State.  This  law  has  again 
and  again  been  declared.  Q-rogan  v.  San  Francisco,  18  Cal. 
690,  by  Field,  J. ;  Board  of  Park  Commissioners  v.  Common 
Council  of  Detroit.  28  Mich.  228  ;  (Xti/  of  Dubuque  v.  lU.  Cent. 
Railroad  Co.,  67,  68. 

The  citations  I  have  made  (many  others  might  be  added) 
are  sufficient  to  maintain  the  jurisdiction  of  the  Circuit  Court 
in  this  case,  and  its  power  to  lay  hold,  by  its  receiver,  of  all 
the  property  and  assets  belonging  to  the  city  of  Memphis, 
when  its  charter  was  repealed,  including  all  taxes  levied  and 
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collected  but  undisposed  of,  and  all  taxes  uncollected,  all  prop- 
erty purcliased  by  the  city  in  salea  for  taxes,  and  all  assets  of 
every  description,  except  the  property  above  mentioned  held 
for  strictly  public  uses,  and  also  to  administer  such  assets  for 
the  benefit  of  the  creditors. 

I  do  not  contend  that  a  court  of  equity  can  itself  levy  a  tax. 
I  agree  it  cannot,  and  so  this  court  has  decided.  Rees  v.  City 
of  Watertown^  19  Wall.  107.  The  argument  which  has  been 
submitted  to  prove  that  the  Circuit  Court  has  no  such  power 
is  quite  unnecessary.  It  is  inapplicable  to  the  case  we  have 
in  hand.  The  complainants'  bill  asked  for  no  assessment  or 
levy  of  a  tax,  and  the  Circuit  Court  decreed  none.  The  levy 
of  a  tax  is  a  very  distinct  thing  from  the  collection  of  a  tax 
already  levied.  The  levy  is  generally  a  legislative  or  a  quasi- 
judicial  act.  The  collection  of  a  tax  after  it  has  been  levied  is 
a  ministerial  act,  which  a  court  has  power  to  enforce. 

I  have  said,  and  I  earnestly  maintain,  that  the  taxes  which 
the  city  of  Memphis  had  levied  before  the  repeal  of  its  charter, 
some  of  which  were  collected,  but  remained  on  deposit  or  un- 
disposed of,  and  some  of  which  are  not  collected,  are  assets  of 
the  corporation,  which  its  creditors  have  an  equitable  right  to 
have  seized  and  appropriated  to  the  payment  of  the  corporate 
debts.  By  the  lawful  assessment  and  levy  of  a  tax  the  tax- 
payer becomes  a  debtor  to  the  municipality,  and  the  debt  may 
be  recovered,  like  other  debts,  by  a  suit  at  law ;  or,  when  it 
is  a  lien,  by  a  bill  of  equity.  Such  certainly  is  the  law  oi 
Tennessee.  Mayor  ^  Aldermen  of  Jonesboro  v.  McKee^  2  Yerg. 
(Tenn.)167;  Rutledge  v.  Fogg,  8  Coldw.  (Tenn.)  654;  Marr 
V.  The  Bank  of  West  Tennessee,  4  id,  487.  The  imposition 
of  a  tax  creates  a  legal  obligation  to  pay.  In  Savings  Bank 
V.  United  States  (19  Wall.  227),  this  court  ruled  that,  inde- 
pendently of  an  act  of  Congress  authorizing  them,  suits  at  law 
may  be  maintained  by  the  United  States  to  recover  taxes  as- 
sessed and  levied.  The  statutes  of  Tennessee  leave  the  matter 
in  no  doubt,  so  far  as  it  relates  to  the  rule  in  that  State.  And 
in  the  Civil  Code,  sects.  554,  555,  it  is  enacted  that  assessed 
taxes  shall  be  and  remain  liens  upon  all  taxable  property  of 
the  person  against  whom  they  are  assessed.  If  they  are  liens, 
they  are  enforceable  in  equity. 
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It  is  passing  strauge  if  those  claims,  which,  by  the  law  of  the 
State,  are  debts  due  to  the  city  and  collectible  as  sach  by  the 
ordinary  processes  of  law,  are  not  assets  of  the  corporation  fot 
the  payment  of  its  debts.  And  if  they  can  be  collected  in  the 
State  courts,  I  am  unable  to  see  why  the  Circuit  Court  of  the 
United  States,  sitting  in  Tennessee,  and  having  jurisdiction, 
may  not  also  collect  them,  or  seize  them  as  assets  of  an  insol- 
vent and  dissolved  corporation.  I  cannot  perceive  why  they 
are  not  as  truly  assets  of  the  city  as  are  the  assessments  iiude 
by  an  insolvent  mutual  insurance  company  its  assets.  Nobody 
would  deny  that  such  assessments  could  be  seized  by  a  court 
of  equity,  through  the  agency  of  its  receiver,  and  administered 
for  the  benefit  of  the  creditors  of  the  company*  No  diffieolty 
would  be  found  in  the  way  of  collecting  them. 

Thus  far  I  have  considered  the  merits  of  the  case  as  un- 
affected by  the  legislation  of  the  State,  heretofore  spoken  of, 
except  so  far  as  that  legislation  repealed  the  charter  of  the 
city.  That  legislation  was  certainly  very  extraordinary,  and 
quite  unprecedented  in  the  history  of  the  country  since  the 
Federal  Constitution  was  adopted.  Whatever  may  ha^ae  been 
its  purpose,  and  however  carefully  that  purpose  may  have  been 
disguised,  if  it  can  be  sustained,  its  effect  is  to  obstruct,  if  not 
totally  destroy,  all  the  power  of  the  creditors  of  the  city  to  en- 
force payment  of  the  debts  due  them.  They  are  remanded  to 
the  mere  grace  and  favor  of  the  legislature.  If  ever  legislation 
impaired  the  obligation  of  contracts,  this  did.  If  it  had  been 
.simply  the  repeal  of  the  municipal  charter,  no  one  oonld  have 
called  it  in  question.  Undoubtedly  the  l^slature  of  a  State 
may  amend  or  dissolve  the  organization  of  a  municipal  corporis 
tion.  so  far  as  its  governmental  powers  are  concerned.  But  no 
legislature  can  so  dissolve  a  corporation,  municipal  or  private, 
as  to  destroy  or  impair  the  obligation  of  any  contracts  the  eoi^ 
poration  may  have  made.  Dillon,  Mun.  Corp.,  sect.  114  ;  Von 
Hoffman  v.  City  of  Quincy^  4  Wall.  686.  Creditors  of  munici- 
pal corporations  are  as  completely  within  the  protection  of  the 
Constitution  as  any  other  creditors.  What  is  meant  by  ^  im- 
pairing the  obligation  of  a  contract ''  is  well  defined.  Embar- 
rassments thrown  by  a  statute  in  the  way  of  enforcing  payment 
of  a  debt,  or  a  statutory  substitution  for  the  obligation  and  lia- 
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bility  of  the  debtor,  of  the  will  of  some  other  person,  though 
that  person  be  a  State,  have  not  heretofore  been  recognized  as 
consistent  with  the-  Gonstitation,  The  protection  afforded  bj 
its  provisions  and  its  prohibition  of  certain  State  legislation 
relate^  not  ta  the  mode  and  form  of  State  statutes,  but  to  their 
operation  or  effect. 

In  the  view  I  take  of  the  case,  howeyer,  it  is  unnecessary  to 
decide  how  far  the  legislation  of  the  State  is  constitutional, 
or  how  far  it  is  in  conflict,  if  at  all,  with  the  paramount  law 
which  i:ontrols  alike  State  and  natural  persons.  Certainly  the 
appointment  by  the  governor  of  Meriwether  as  a  receiver  and 
back-tax  collector  can  have  no  effect  upon  the  prior  appoint- 
ment of  Latham  by  the  Circuit  Court.  It  cannot  confer  upon 
Meriwether  any  right  to  interfere  with  the  performance  of  the 
dttties  which  the  court  had  imposed  upon  its  receiver.  The 
jurisdictioD  of  the  Circuit  Court  had  fully  attached,  and,  by 
the  action  of  its  receiver,  the  assets  of  the  city,  the  tax-bills 
and  books,  had  come  into  the  possession  of  the  court  before 
Meriwether's  appointment.  That  jurisdiction  and  possession 
cannot  be  divested  by  any  State  action.  The  injunction 
decreed  against  Meriwether  was,  therefore,  I  think,  properly 
adjudged. 

I  have  thus  stated,  as  briefly  as  possible,  my  reasons  for  dis- 
senting from  the  action  of  the  majority  of  the  court,  reversing 
the  decree  of  the  court  below  and  ordering  a  dismissal  of  the 
complainants'  bill. 

I  think  the  decree  should  be  modified  by  striking  out  so 
much  of  it  as  subjects  to  the  payment  of  the  debts  of  the  city 
the  property  held  exclusively  for  public  uses,  and  so  much  as 
subjects  to  such  payment  the  private  property  of  all  persons 
within  the  city's  territorial  limits. 

Thus  modified,  I  think  the  decree  should  be  affirmed. 


i 
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864)  reaffirmed  and  appUed  to  this 


Appbal  from  the  Circuit  Court  of  the  United  States  for  the 
Western  District  of  Wisconsin. 
The  facts  are  stated  in  the  opinion  of  the  court. 

The  case  was  argued  by  Mr,  Matthew  H.  Carpenter  for  the 
appellant,  and  by  Mr.  W.  P,  Bartlett  for  the  appellees. 

Mb.  Justice  Haklan  delivered  the  opinion  of  the  court. 

By  an  act  of  the  legislature  of  Wisconsin,  approved  April  1, 
1864,  the  legal  voters  of  certain  counties,  among  which  are  the 
counties  of  Eau  Claire  and  St.  Croix,  were  authorized  to  vote 
upon  the  subject  of  municipal  aid  in  the  construction  of  a  rail- 
road from  Tomah  to  Lake  St.  Croix,  by  the  Tomah  and  Lake 
St.  Croix  Raih'oad  Company,  subsequently  called  the  West 
Wisconsin  Railway  Company. 

The  act  declared  that  ^^  if  a  majority  of  the  ballots  cast  in 
any  of  said  counties  be  for  railroad  aid,  the  county  board  of 
supervisors  of  said  counties  shall  have  power,  by  resolution, 
to  cause  to  be  issued  bonds  of  the  denomination  of  one  hundred 
to  one  thousand  dollars  each,  to  an  amount  not  exceeding 
$50,000  for  each  of  said  counties,  payable  thirty  years  after 
the  date  thereof,  with  interest  at  the  rate  of  seven  per  cent, 
payable  semi-annually  in  the  city  of  New  York,  at  such  place 
as  the  treasurer  of  the  State  shall  designate."  The  board  of 
supervisors  of  each  of  the  counties  voting  such  aid  were  re- 
quired to  ^'  annually  cause  to  be  levied  and  collected,  as  other 
State  and  county  taxes  are  collected,  a  sum  of  money  sufficient 
to  pay  the  interest  accruing  and  existing  by  reason  of  the  bonds 
which  either  of  said  counties  may  issue,  at  the  rate  aforesaid, 
and  such  further  amount  to  defray  any  expense  attending  the 
payment  of  such  interest." 

The  act  further  provided  that  ^Hhe  said  bonds,  when  au- 
thorized to  be  issued  as  aforesaid,  shall  be  held  by  the  coimtf 
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board  of  supervisors  of  each  of  said  counties,  and  the  same, 
or  the  avails  thereof,  shall  be  expended  in  the  counties  which 
issue  the  same  (provided  the  railroad  passes  through  the  said 
county),  in  the  grading  of  said  railroad,  or  in  the  purchase  of 
ties  therefor ;  and  the  said  bonds  shall  be  delivered  to  the  said 
railroad  company  when  the  board  of  supervisors  of  each  of  said 
counties  are  satisfied  that  the  same  will  be  applied  for  such 
purpose." 

On  the  5th  of  November,  1867,  an  election  was  held  in  the 
county  of  Eau  Claire,  at  which  a  majority  of  votes  were  cast 
in  favor  of  aid,  to  the  extent  of  $50,000,  to  the  Tomah  and 
Lake  St.  Croix  Railroad  Company.  The  road  was  constructed 
through  the  county  prior  to  March  10,  1870,  but  it  does  not 
appear  when  the  work  of  such  construction  was  commenced. 
The  entire  road  was,  however,  fully  constructed  on  or  about 
Dec.  1,  1871,  since  which  date  it  has  been  operated  as  a  rail 
way. 

On  and  prior  to  March  15,  1870,  the  company  demanded  of 
the  board  of  supervisors  for  the  county  of  Eau  Claire,  county 
bonds  to  the  amount  of  $50,000,  and  payable  as  required  by 
the  statute.  The  board  refused  to  comply  with  that  demand, 
and  made  the  following  record  of  such  refusal,  viz. :  "  The 
county  board  of  supervison  of  Eau  Claire  County  met  at  the 
ofiBce  of  the  clerk,  all  members  present.  The  board  took  up 
the  subject  of  issuing  the  bonds  of  the  county  to  the  West 
Wisconsin  Railroad  Company  as  voted  in  1867,  and  expressed 
^hem selves  as  willing  to  issue  the  bonds  of  the  county  if  they 
could  be  paid  by  a  tax  as  understood  at  the  time  the  vote  was 
taken,  but  as  our  highest  courts  have  decided  that  it  is  illegal 
to  levy  and  collect  a  tax  to  pay  such  bonds,  they  refuse  to  issue 
them.  They  are  unwilling  to  issue  the  bonds  of  the  county 
which  cannot  be  paid,  but  must  be  repudiated  in  the  end,  for 
the  reason  that  it  would  be  unjust  to  the  bondholder,  and  a 
disgrace  to  the  county,  and  requested  the  county  board  of 
supervisors  of  said  county  to  cause  said  bonds  to  be  issued 
and  delivered  to  the  said  company  sls  required  by  law  and  the 
aforesaid  vote  of  the  electors  of  said  county." 

There  is  some  confusion  in  the  language  employed  in  this 
minute  of  the  proceedings  of  the  county  board,  but  there  can 
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be  no  doubt  as  to  the  grounds  upon  which  it  refused  to  execute 
and  deliver  the  bonds. 

By  an  act  approved  March  25,  1872,  so  much  of  the  act  of 
April  1,  1864,  as  authorized  the  counties  of  St.  Croix  and  Eau 
Claire  to  issue  bonds  in  aid  of  the  construction  of  a  railroad 
from  Tomah  to  Lake  St.  Croix  was  repealed. 

On  or  about  Sept.  1,  1875,  the  railroad  company,  for  a  valna 
ble  consideration,  assigned  and  transferred  to  Wadsworth  all 
and  every  cause  of  action,  in  law  or  equity,  it  then  had,  or  to 
which  it  was  entitled,  against  the  county  of  Eau  Claire,  by 
reason  of  the  failure  and  refusal  of  its  board  of  supervisors 
to  istsue  and  deliver  county  bonds  in  accordance  with  the  vote 
of  .the  people. 

The  object  of  the  present  suit  in  equity,  by  Wadsworth  as 
assignee  of  the  company,  is  to  compel  the  execution  and  de- 
livery to  him  of  such  bonds.  To  the  bill  filed  a  demurrer  was 
sustained,  and  a  decree  entered  for  the  defendants. 

In  the  view  which  the  court  takes  of  this  case,  it  may  be 
assumed  that  due  notice  was  given  of  the  election  held  on  the 
6th  of  November,  1867. 

The  main  question  then  presented  is,  whether  the  county  of 
Eau  Claire  ever  came  under  a  legal  obligation  to  execute  and 
deliver  to  the  railroad  company,  county  bonds  to  aid  in  the 
construction  of  the  road  from  Tomah  to  Lake  St.  Croix?  The 
decision  of  that  question,  it  seems  to  the  court,  is  controlled  by 
the  principles  announced  in  Aspinwall^  ^c.  v.  Commiss^ionerx, 
fc  ,  22  How.  364.  That  case  involved  the  validity  of  certain 
county  bonds  which  were  in  the  hands  of  bona  fide  holders  for 
value,  having  been  issued  by  the  board  of  commissionei-s  for 
Daviess  County,  Indiana,  in  payment  of  a  subscription  madf* 
in  behalf  of  the  county  to  the  capital  stock  of  an  incorpomte<l 
railroad  company.  The  subscription  was  made  under  the 
sanction  of  a  popular  vote  and  in  conformity  with  the  charter 
of  the  railroad  company,  which  made  it  the  duty  of  the  com- 
missioners to  subscribe  for  the  stock  and  issue  bonds  in  pay- 
ment thereof,  whenever  a  majority  of  qualified  voters  of  the 
county,  at  an  election  held  for  that  purpose,  should  declare  in 
&vor  of  such  subscription. 

It,  however,  appeared  that  after  the  people  had  voted  in 
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favor  of  the  subscription,  but  before  any  subscription  was  in 
fact  made,  a  new  constitution  for  Indiana  went  into  operation, 
containing,  among  others,  the  provision  that  ^^  no  county  stiall 
subscribe  for  stock  in  any  incorporated  company,  unless  tlie 
same  be  paid  for  at  the  time  of  such  subscription ;  nor  shall 
any  county  loan  its  credit  to  any  incorporated  company ;  nor 
borrow  mcmey  for  the  purpose  of  taking  stock  in  any  sucli 
company." 

It  was  argued  in  that  case,  that  as  the  statute  under  whicL 
the  election  was  held  made  it  the  duty  of  the  commissioners  to 
subscribe  for  the  stock  and  issue  county  bonds  in  payment 
thereof,  the  right  of  the  railroad  company  to  receive  the  bonds 
became  complete  and  perfect  when  a  majority  of  legal  voters 
declared  in  favor  of  the  subscription ;  and  that  such  right  was 
not,  and  consistently  with  the  contract  clause  of  the  national 
Constitution  could  not  be,  affected  by  any  subsequent  changes 
in  the  organic  law  of  the  State.  To  that  position  this  court 
was  unable  to  give  its  assent.  The  reluctance  expressed  in  its 
opinion  is  not  to  be  construed  as  implying  doubt  as  to  the 
correctness  of  the  legal  conclusions  there  reached,  but  only  a^ 
referrmg  to  the  fact  that  the  bonds  in  suit  were  in  the  hands 
of  those  who,  for  aught  that  appeared,  had  purchased  them  in 
the  belief  that  they  were  valid  obligations  of  the  county.  We 
held  in  that  case  that  the  popular  vote  did  not  itself  create 
a  vested  right  in  the  railroad  company  to  the  bonds,  and 
that  a  subscription  was  necessary  to  create  a  contract  binding 
the  county  to  issue  bonds  in  payment  of  the  stock,  and  binding 
the  company  to  issue  stock  for  the  bonds.  ^^  Until  the  sub- 
scription is  made,"  said  Mr.  Justice  Nelson,  speaking  for  the 
whole  court,  ^'  the  contract  is  unexecuted  and  obligatory  upon 
neither  party."  Hence,  the  new  State  Constitution  was  held 
to  govern  the  case,  and  from  the  time  of  its  adoption  to  have 
withdrawn  from  the  county  commissioners  all  authority  to 
make  subscriptions  to  the  stock  of  incorporated  companies, 
except  in  the  manner  and  under  the  circumstances  prescribed 
by  that  instrument. 

Applying  the  doctrines  announced  in  Asptnwall^  ^e.  v.  Com^ 
mUnaners^  ^c,  to  the  present  case,  it  is  clear  that  there  was 
no  binding  agreement  or  contract  between  the  railroad  com- 
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pany  and  the  county  of  Eau  Claire,  by  which  the  l&tter  became 
legally  bound,  through  its  board  of  supervisors,  to  execate  and 
deliver  bonds  to  aid  in  the  construction  of  the  road  from  Tomah 
to  Lake  St.  Croix.  The  act  of  April  1, 1864,  neither  in  express 
words  nor  by  necessary  implication,  made  it  imperative  upon 
the  board  of  supervisors  to  issue  bonds  in  pursuance  of  the 
popular  vote.  The  act  was  an  enabling  one,  and  its  legal  effect 
was  to  invest  the  board  with  power  to  supplement  the  expressed 
will  of  the  people  by  an  issue  of  bonds.  We  find  nothing  in 
its  provisions  justifying  the  conclusion  that  the  popular  vote 
was  to  be  taken  as  an  absolute  direction  that  the  supervison 
should  issue  the  bonds,  at  all  events,  and  vrithout  regard  to  the 
circumstances  intervening  after  the  people  had  voted  in  favor 
of  county  aid  to  the  enterprise  in  question. 

It  will  be  observed  that  the  act  of  1864  did  not  contemplate 
a  subscription  of  stock  upon  the  part  of  the  county,  but  simply 
a  donation  of  bonds  to  aid  in  the  construction  of  the  road. 
We  can  understand  why  the  legislature  might  invest  the  con- 
stituted authorities  of  the  county  with  large  discretion  as  to 
the  exercise  of  a  power  to  issue  bonds  by  way  merely  of  do- 
nation to  aid  in  the  construction  of  a  railroad.  But  whether 
sound  policy  indicated  such  a  course,  it  is  not  material  to  in- 
quire, since  our  duty  is  to  ascertain  the  legislative  intent,  and, 
if  possible  and  consistent  with  the  law,  to  give  it  effect  accord- 
ing to  the  reasonable  interpretation  of  the  words  employed  to 
express  that  intent. 

As  the  statute  only  declared  that  the  supervisors  should 
have  power ^  by  resolution,  to  cause  bonds  to  be  issued  when 
the  people  voted  in  favor  of  railroad  aid,  we  are  not  at  liberty 
to  say  that  the  legislature  meant  such  vote  to  be  a  positive 
command  to  exercise  that  power  without  regard  to  the  circum- 
stances arising  after  the  expression  of  the  popular  will. 

But  if  we  should  be  mistaken  in  this  construction  of  the  stat- 
ute,—  if  the  statute  had,  in  terms,  made  it  the  duty  of  the  super- 
visors to  issue  bonds,  to  the  extent  indicated  by  the  popular 
vote,  —  we  should  feel  bound,  upon  the  authority  of  Aspinwali^ 
fc,  V.  Commissioners,  ^c,  to  hold  that  the  legislature  could,  at 
any  time  before  the  bonds  were  in  fact  issued,  or  before  the 
county  came  under  a  legal  obligation  to  issue  them,  repeal. 
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it  did,  the  statute  conferring  the  power  to  issue,  and  thereby 
withdraw  from  the  supervisors  all  authority  in  the  premises. 
The  election  at  wliich  the  people  gave  their  sanction  to  rail- 
road aid  had,  as  we  have  seen,  no  other  effect  than  to  confei 
power  upon  the  supervisors  to  issue  bonds,  and  did  not  place 
them  under  any  legal  obligation  to  the  railroad  company  to 
exercise  the  power  granted.  The  railroad  company  had  not, 
prior  to  the  passage  of  the  act  of  1872,  acquired  any  perfect  or 
vested  right  to  the  donation.  The  repealing  statute  of  1864 
was,  under  the  circumstances,  a  total  abrogation  or  oblitera- 
tion of  the  law  repealed,  as  much  so  as  if  the  latter  had  never 
existed. 

We  have  not  overlooked  the  averments  in  the  bill  that  the 
company  constructed  its  road  through  Eau  Claire  County  at  a 
cost,  in  grading  and  in  the  purchase  of  ties,  exceeding  the  sum 
of  $50,000  ;  that  such  work  was  done,  and  such  money  ex- 
pended upon  the  faith  of  the  aid  voted,  and  with  *^  the  full  un- 
derstanding and  belief  ^^  that  the  bonds  would  be  issued  and 
delivered  to  the  company ;  and  that  the  company  would  not 
have  built  the  road  and  expended  the  money  except  in  reliance 
upon  an  issue  of  the  bonds  as  authorized  by  the  statute. 

With  whom  such  understanding  was  had,  and  upon  what 
special  facts  such  belief  was  based,  does  not  appear  from  any 
specific  allegations  in  the  bill.  The  seventh  section  of  the  act 
of  1864  directed  that  the  bonds,  ^'when  authorized  to  be  issued 
as  aforesaid,"  that  is,  when  issued  under  the  power  conferred 
by  popular  election,  should  be  held  by  the  supervisors,  and  not 
delivered  until  they  should  be  satisfied  that  the  proceeds  would 
be  expended  in  the  grading  of  the  road  in  the  county  issuing 
them,  or  in  the  purchase  of  ties  therefor.  Had  the  bonds  been 
in  fact  executed  before  the  act  of  1872,  but  retained  by  the 
supervisors  under  an  agreement  for  their  delivery  when  the 
purposes  indicated  by  the  section  just  cited  had  been  met,  there 
might  have  been  some  ground  for  holding  that  the  power  given 
by  the  statute  to  issue  the  bonds  had  been  finally  and  fully  ex- 
ercised by  the  supervisors,  and  that,  in  such  case,  the  railroad 
company  would  have  been  entitled  to  enforce  their  delivery, 
upon  the  completion  of  the  road  through  the  county,  or  after 
the  expenditure  of  an  equal  amount,  either  in  the  grading  of 
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the  part  of  the  road  which  ky  in  that  county,  or  in  the  par- 
chase  of  ties  therefor.  But  we  have  seen  that  the  bonds  had 
not  in  fact,  been  executed,  when  the  power  to  issue  and  de- 
liver them  was  withdrawn  by  the  legislature.  The  discretion 
conferred  upon  the  supervisors  had  not  then  been  exercised. 
If  the  company  chose  to  enter  upon  the  work  of  construction  in 
the  county  before  the  supervisors  had,  in  fact,  elected  to  exert 
the  power  conferred  by  the  statute,  and  without  any  agree- 
ment, upon  sufficient  consideration,  binding  the  couuty  to 
execute  and  deliver  the  bonds,  their  understanding,  however 
induced,  and  their  belief,  upon  whatever  facts  based,  that  the 
bonds  would,  at  some  future  time,  be  issued  and  delivered, 
could  not  trammel  the  power  of  the  legislature,  or  prevent  it 
from  withdrawing  the  authority  conferred*  upon  the  supervisors 
in  the  act  of  1864. 

Nor  do  we  think  it  at  all  material  in  the  determination  of 
this  case  that  the  supervisors  expressed  upon  their  records  a 
willingness  to  issue  the  bonds,  and  that  they  were  restrained 
from  so  doing  by  the  circumstance  that  the  Supreme  Court 
of  Wisconsin  had  judicially  declared  that  the  payment  of  the 
bonds,  if  issued,  could  not  be  enforced.  The  cases  in  that 
court  to  which,  as  we  suppose,  the  supervisors  referred  were 
Oiirtis  V.  Whipple  (24  Wis.  850)  and  Whiting  v.  The  Sheboy- 
gan ^  Fond  du  Lac  Railroad  Co,y  ^c.  (25  id.  167),  in  the 
former  of  which,  decided  in  1869,  it  was  held  that  the  legis- 
lature had  no  power  to  raise  money,  or  to  authorize  it  to  be 
raised,  by  taxation,  for  the  purpose  of  donating  it  to  a  private 
educational  institution ;  and  in  the  latter,  decided  in  1870, 
that  no  such  power  existed  to  make  a  donation  in  aid  of  the 
construction  of  a  railroad  owned,  managed,  and  operated  by  a 
corporation  in  all  respects  private,  except  that  in  its  behalf  the 
power  of  eminent  domain  might  be  exercised,  and  except  also 
that  it  was  charged  with  certain  public  duties  and  was  subject 
to  certain  public  uses.  Notwithstanding  the  reasons  assigned 
by  the  supervisors  for  the  non-issue  of  the  bonds,  the  fact  re- 
mained that  they  did  not,  prior  to  the  repealing  act  of  1872, 
assume  to  impose  any  legal  obligation  upon  the  county,  either 
by  an  actual  bsue  of  the  bonds,  or  by  an  agreement  to  issue 
and  deliver  them  upon  the  completion  of  the  road  through  the 
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eoQuty.  Under  this  view  of  the  case  we  need  not  consider  the 
qaestion,  suggested  by  counsel,  as  to  how  far  the  rights  of  par- 
ties are  to  be  controlled  by  the  decisions  of  the  Supreme  Court 
of  the  State,  rendered  after  the  election  of  1867,  upon  the 
subject  of  municipal  donations  to  railroad  and  other  private 
corporations. 

What  has  been  said  is  sufficient  to  dispose  of  the  case. 

The  decree  below  sustaining   ibe  demurrer   was    correct, 
and  18 

Jffirmed. 


Lord  v.  Stbambhip  Company. 

1.  While  naTigating  the  high  seM  between  ports  of  the  same  8tate»  a  vessel 
of  the  United  States  is,  together  with  the  business  in  which  she  is  engaged, 
subject  to  the  regulating  power  of  Congress. 

9.  Sect.  4283  of  the  Revised  Statutes,  as  limited  in  ito  application  by  sect  4289, 
is  not  unconstitutional. 

Erbob  to  the  Circuit  Court  of  the  United  States  for  the 
District  of  California. 

Sects.  4283  and  4289  of  the  Revised  Statutes  are  as  fol- 
lows:— 

^  Sbct.  4288.  The  liability  of  the  owner  of  any  vessel,  for  any 
embezzlement,  loss,  or  destruction,  by  any  person,  of  any  property, 
goods,  or  merchandise,  shipped  or  put  on  board  of  such  vessel,  or 
for  any  loss,  damage,  or  injury  by  collision,  or  for  any  act,  matter^ 
or  thing  lost,  damage  or  forfeiture  done,  occasioned,  or  incurred, 
without  the  privity  or  knowledge  of  such  owner  or  owners,  shall  in 
no  case  exceed  the  amount  of  the  value  of  the  interest  of  such  owner 
in  such  vessel,  and  her  freight  then  pending." 

**  Sect.  4289.  The  provision  of  the  seven  preceding  sections  re- 
lating to  the  limitation  of  the  liability  of  the  owners  of  vessels  shall 
not  apply  to  the  owners  of  any  canal-boat,  bai^e,  or  lighter,  or  to 
any  vessel  of  any  description  whatsoever  used  in  rivers  or  inland 
navigation." 

Sect  4288  was  one  of  the  seven  sections  referred  to  in  sect 
1289. 
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The  steamship  '*  Ventura,"  owned  by  the  defendant  in  error, 
the  GoodalU  Nelson,  and  Perkins  Steamship  Company,  was 
employed  in  navigation  between  San  Francisco  and  San  Diego, 
in  the  State  of  California,  touching  at  the  intermediate  ports 
on  the  coast.  In  making  her  voyages  she  ran  a  distance  of 
four  hundred  and  eighty  miles  on  the  Pacific  Ocean.  She 
formed  part  of  a  transportation  line  which  was  largely  engaged 
in  foreign  and  inter-state  commerce,  but  was  herself  only  em- 
ployed on  her  own  route,  and  neither  took  on  nor  put  off  goods 
outside  of  the  State  of  California.  While  on  one  of  her  regular 
voyages  from  San  Francisco  to  San  Diego  she  was  totally  lost, 
with  all  her  pending  freight  and  cargo,  on  the  coast  of  Califor- 
nia, without  the  privity  or  knowledge  of  her  owner.  This  suit 
was  brought  against  her  owner  as  a  common  carrier  to  recover 
the  value  of  the  goods  lost.  The  cargo  was  mostly  owned  by 
retail  merchants  in  San  Diego  and  other  places  in  California 
who  had  made  purchases  for  their  business  from  wholesale 
merchants  in  San  Francisco  and  was  in  transit  from  there. 
The  steamship  company  pleaded  its  exemption  from  liability 
as  owner  of  the  vessel  under  sect.  4288  of  the  Revised  Stat- 
utes. On  the  trial  the  court  instructed  the  jury  ^^  that  if  the 
jury  believed  that  the  said  losses  occurred  solely  by  reason  of 
the  negligence  of  the  master  of  said  ship  and  without  the 
privity  or  knowledge  or  neglect  of  said  defendant,  that  said 
sect.  4283  of  the  Revised  Statutes  fully  exonerated  the  de- 
fendant from  liability  for  any  such  losses,  notwithstanding 
the  goods  when  lost  were  being  transported  on  a  journey, 
the  final  termini  of  which  were  different  points  in  the  State 
of  California."  To  this  charge  an  exception  was  duly  taken. 
The  jury  found  in  favor  of  the  defendant,  and  judgment  was 
rendered  accordingly.  To  reverse  that  judgment  the  present 
writ  of  error  was  sued  out. 

Mr,  Samuel  F,  Leib  and  Mr.  Charles  A.  Kent^  for  the  plain- 
tiff in  error. 

Sect.  4288  of  the  Revised  Statutes  has  no  application  to 
the  case  at  bar,  for  it  has  repeatedly  been  held  that  the  clause 
of  the  Constitution  conferring  upon  Congress  the  power  to 
''  regulate  commerce  with  foreign  nations,  and  among  the  sev- 
eral States,  and  with  the  Indian  tribes,'*  does  not  authorize 
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that  body  to  exercise  any  control  over  the  purely  internal  con^ 
merce  of  a  State.  Gibbons  v.  Ogden^  9  Wheat.  1 ;  License 
C(iseSy  5  How,  504 ;  Passenger  Cases^  7  id.  283 ;  Allen  v.  New- 
berry, 21  id.  244  ;  Maguire  t.  Card^  id.  248 ;  Sinnot  t.  Daven- 
port^ 22  id.  227;  Moore  v.  American  Transportation  Co.^  24 
id.  1;  United  States  v.  Holliday^  8  Wall.  407:  License  Tax 
CaseSy  5  id.  462 ;  Steamship  Company  v.  Port  Wardens^  6  id. 
81 ;  Woodruff  v.  Parham^  8  id.  123 ;  United  States  v.  Deuntt^ 
9  id.  41 ;  The  Daniel  Ball,  10  id.  557 ;  State  Tonnage  Tax 
Cases,  12  id.  204 ;  Case  of  the  State  Freight  Tax,  16  id.  282 ; 
Peete  v.  Morgan,  19  id.  581;  The  Seneca,  1  Bisa.  871;  The 
Tug  Oconto,  6  id.  468,  and  cases  cited ;  The  Mary  Washington, 
1  Abb.  (U.  S.)  1 ;  The  James  Morrison,  1  Newb.  Adm.  241 ; 
Sears  v.  TJie  Board,  ^c,  36  Ind.  270 ;  Navigation  Company  v. 
Dwyer,  29  Tex.  382 ;  Story,  Const.,  sect.  1061. 

Mr.  John  JS.  Ward,  contra. 

Congress  did  not,  in  passing  sect.  4283  of  the  Revised  Stat- 
utes, attempt  or  intend  to  exercise  any  power  over  the  internal 
commerce  of  a  State.  Its  object  was  to  regulate  an  instrument 
of  commerce  over  which  it  had  undoubted  control. 

Mb.  Chief  Justice  Waits,  after  stating  the  facts,  deliv 
ered  the  opinion  of  the  court. 

The  single  question  presented  by  the  assignment  of  errors  is, 
whether  Congress  has  power  to  regulate  the  liability  of  the 
owners  of  vessels  navigating  the  high  seas,  but  engaged  only 
in  the  transportation  of  goods  and  passengers  between  ports 
and  places  in  the  same  State.  It  is  conceded  that  while  the 
Ventura  carried  goods  from  place  to  place  in  California,  her 
voyages  were  always  ocean  voyages. 

Congress  has  power  ^Ho  regulate  commerce  with  foreign 
nations  and  among  the  several  States,  and  with  the  Indian 
tribes"  (Const.,  art.  1,  sect.  8),  but  it  has  nothing  to  do  with 
the  purely  internal  commerce  of  the  States,  that  is  to  say,  with 
such  commerce  as  is  carried  on  between  different  parts  of  the 
same  State,  if  its  operations  are  confined  exclusively  to  the 
jurisdiction  and  territory  of  that  State,  and  do  not  affect  other 
nations  or  States  or  the  Indian  tribes.  This  has  never  l>een 
disputed  since  the  case  of  Gibbons  v.  Ogden^  9  Wheat.  1.     The 
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contracts  sued  on  in  the  present  case  were  in  effect  to  carry 
goods  from  San  Francisco  to  San  Diego  by  the  way  of  the 
Pacific  Ocean.  They  conld  not  be  performed  except  by  going 
not  only  out  of  California,  but  out  of  the  United  States  as  well. 

Commerce  includes  intercourse,  navigation,  and  not  traffic 
alone.  This  also  was  settled  in  O-ibbons  v.  Off  den,  supra. 
"Commerce  with  foreign  nations,"  says  Mr.  Justice  DanieU 
for  the  court,  in  Veazie  v.  Moor  (14  How.  668),  "  must  signify 
commerce  which,  in  some  sense,  is  necessarily  connected  with 
these  nations,  transactions  which  either  immediately  or  at  some 
stage  of  their  progress  must  be  extra-territorial.'*  p.  578. 

The  Pacific  Ocean  belongs  to  no  one  nation,  but  is  the  com- 
mon property  of  all.  When,  therefore,  the  Ventura  went  out 
from  San  Francisco  or  San  Diego  on  her  several  voyages,  she 
entered  on  a  navigation  which  was  necessarily  connected  with 
other  nations.  While  on  the  ocean  her  national  character  only 
was  recognized,  and  she  was  subject  to  such  laws  as  the  com- 
mercial nations  of  the  world  had,  by  usage  or  otherwise,  agreed 
on  for  the  government  of  the  vehicles  of  commerce  occupying 
this  common  property  of  all  mankind.  She  was  navigating 
among  the  vessels  of  other  nations  and  was  treated  by  them  as 
belonging  to  the  country  whose  flag  she  carried.  True,  she 
was  not  trading  with  them,  but  she  was  navigating  with  them, 
and  consequently  with  them  was  engaged  in  commerce.  If  in 
her  navigation  she  inflicted  a  wrong  on  another  country,  the 
United  States,  and  not  the  State  of  California,  must  answer 
for  what  was  done.  In  every  just  sense,  therefore,  she  was, 
while  on  the  ocean,  engaged  in  commerce  with  foreign  nations, 
and  as  such  she  and  the  business  in  which  she  was  engaged 
were  subject  to  the  regulating  power  of  Congress. 

Navigation  on  the  high  seas  is  necessarily  national  in  its 
character.  Such  navigation  is  clearly  a  matter  of  ^^  external 
concern,'*  affecting  the  nation  as  a  nation  in  its  external  affairs. 
It  must,  therefore,  be  subject  to  the  national  government. 

This  disposes  of  the  case,  since,  by  sect.  4289  of  the  Revised 
Statutes,  the  provisions  of  sect.  4288  are  not  applicable  to 
vessels  used  in  rivers  or  inland  navigation,  and  this  legislation, 
therefore,  is  relieved  from  the  objection  that  proved  fatal  to 
the  trade-mark  law  wliich  was  considered  in  Trade-Mark  CawfSy 
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100  U.  S.  82.  The  commerce  regulated  is  expressly  confined 
to  a  kind  over  which  Congress  has  been  given  control.  There 
is  not  liere,  as  in  Allen  v.  Newberry  (21  How.  244),  a  question 
of  admiralty  jurisdiction  under  the  law  of  1845,  but  of  the 
power  of  Congress  over  the  commerce  of  the  United  States. 
The  contracts  sued  on  do  not  relate  to  the  purely  internal  com- 
merce of  a  State,  but  impliedly,  at  least,  connect  themselves 
with  the  commerce  of  the  world,  because  in  their  performance 
the  laws  of  nations  on  the  high  seas  may  be  involved,  and  the 
United  States  compelled  to  respond. 

Having  found  ample  authority  for  the  act  as  it  now  stands 
in  the  commerce  clause  of  the  Constitution,  it  is  unnecessary 
to  consider  whether  it  is  within  the  judicial  power  of  the 
United  States  over  caseB  of  admiralty  and  maritime  juris- 
diction. 

Judgment  affirmed. 


Insubanob  CoiiPAKY  V.  Eldbedob. 

Where  a  deed  of  trust  of  lands  to  secure  a  promissory  note  was  released  by  the 
trustee  without  the  surrender  or  payment  of  the  note  or  the  express  authority 
of  the  holder  thereof,  a  subsequent  purchaser  with  notice  takes  tliem  subject 
to  the  equitable  rights  of  such  holder. 

Appeal  from  the  Supreme  Court  of  the  District  of  Co> 
lumbia. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  Walter  D,  Davidge  and  Mr,  Samuel  R.  Band  for  the 
appellant. 

Mr.  Enuch  Totten^  contra* 

Mb.  Justicb  Fibld  delivered  the  opinion  of  the  court. 

In  November,  1871,  John  Van  Riswick  sold  and  conveyed 
certain  real  property  in  the  city  of  Washington,  of  which  he 
then  was  the  owner,  to  one  George  B.  Coburn,  for  the  sum  of 
$7,734.40,  for  which  the  latter  gave  his  three  promissory  notes, 
each  for  $2,678.13,  payable  respectively  in  one,  two,  and  three 
years  after  date,  with  interest.     To  secure  these  notes,  Coburn 

VOL.  XII.  t!u 
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executed  to  one  William  H.  Ward  a  deed  of  trust  of  the  prop- 
erty. This  deed  authorized  Ward,  upon  defaiilt  in  payment 
of  eitlier  of  the  notes,  to  sell  the  property,  and  upon  full  pay- 
ment of  the  notes,  and  not  otherwise,  to  release  and  reconvey 
the  property  to  Coburn.  The  deed  was  recorded  the  same 
month.  In  February,  1872,  Coburn  sold  and  conveyed  the 
property  to  one  Edwin  E.  Mayhew,  subject  to  the  deed  of 
trust. 

In  June,  1872,  two  persons  by  the  names  of  Aistrop  and 
Dudley  jointly  borrowed  of  the  complainant,  Eidredge,  $4,000, 
for  which  they  gave  their  note  payable  in  sixty  days,  and  as 
collateral  security  delivered  to  him  two  of  the  three  notes  of 
Coburn  before  mentioned,  which  had  been  indorsed  to  them. 

In  October  following,  Mayhew,  who  had  subdivided  the 
property  into  sixteen  lots,  upon  eight  of  which,  fronting  on 
14th  Street,  houses  were  then  being  constructed,  applied  to 
the  Connecticut  General  Life  Insurance  Company,  through  its 
agent  at  Washington,  John  G.  Bigelow,  for  a  loan  of  §32,000 ; 
and  through  him  the  loan  was  effected,  and  secured  by  a  deed 
of  trust  upon  each  of  the  eight  lots.  To  obtain  this  loan  it 
became  necessary  to  have  the  existing  incumbrances  upon  the 
property  discharged.  The  company  would  not  take  the  prop- 
erty as  security  with  any  prior  lien  upon  it.  In  addition  tc 
the  deed  of  trust  to  secure  Coburn 's  notes,  the  property  was 
then  subject  to  a  prior  deed  of  trust,  executed  by  a  fonnei 
owner,  to  secure  the  sum  of  $7,000.  The  insurance  company 
left  the  matter  of  investigating  the  title  and  determining 
as  to  the  sufficiency  of  the  security  to  Bigelow,  who  was  spe- 
cially instructed  to  see  that  the  company  had  the  first  lien 
upon  the  property.  He  employed  Ward,  the  trustee  of  the 
Coburn  deed,  to  examine  and  report  upon  the  title.  In  com- 
pliance, it  would  seem,  with  Bigelow's  wishes  and  in  conjunc- 
tion with  Van  Riswick,  who  described  himself  as  tlie  holder  of 
the  first  note  of  Coburn,  but  without  the  consent  or  knowledge 
of  the  complainant,  then  holding  the  other  two  notes.  Ward 
executed  a  deed  of  release  of  the  property.  It  is  to  set  aside 
this  deed,  as  a  fr^ud  upon  the  rights  of  the  complainant,  that 
the  present  suit  is  brought. 

It  is  very  plain,  from  the  evidence  contained  in  the  record. 


J 


Oct.  1880.]  Insueance  Go.  v.  Eldbedgb.  547 

that  Bigelow,  in  the  coarse  of  hia  inquiries  as  to  the  condition 
of  the  property,  became  fully  acquainted  with  the  existence  of 
the  deeds  of  trust,  and  learned  that  the  notes  secured  were  not 
paid.  The  deeds  were  on  record,  and  he  was  bound  to  take 
notice  of  them.  The  deed  of  Cobum  designated  the  notes  and 
limited  the  power  of  the  trustee  to  release  the  property.  He 
was  in  terms  authorized  to  release  and  reconvey  it  only  upon 
the  full  payment  of  the  notes,  and  not  otherwise.  The  deed 
showed  the  time  the  notes  had  to  run,  and  that  by  their  terms 
they  were  not  then  due.  Unless  paid  at  the  time,  or,  what 
would  be  deemed  equiralent,  surrendered,  the  trustee  had  no 
authority  to  execute  the  release.  It  was  not  sufficient  that  the 
original  payees  of  the  notes  joined  in  the  instrument  or  con- 
sented to  its  execution.  So  far  as  they  had  parted  with  the 
notes  they  were  denuded  of  power  over  the  subject. 

It  is  not  necessary  to  express  any  opinion  as  to  the  authority 
of  a  trustee  to  release  property  conveyed  to  him  at  any  time, 
where  no  such  restriction,  as  in  the  present  case,  is  in  terms 
placed  upon  his  power.  We  confine  our  language  to  the  pre- 
cise point  before  us.  Here  there  was  no  authority  on  the  part 
of  the  trustee  to  execute  the  deed  until  payment  of  the  notes 
was  made.  The  fact  of  their  non-payment  being  known  to 
Bigelow,  the  agent  of  the  insurance  company,  knowledge  of  it 
must  be  imputed  to  the  company,  his  principal ;  and  both  must 
be  charged  with  knowledge  of  the  law  and  the  consequent  in- 
ability of  the  trustee,  at  the  time,  to  release  the  property. 

To  prevent  misapprehension,  it  is  proper  to  state  that  we  do 
not  wish  to  intimate  any  opinion  upon  the  general  question, 
whether  a  purchaser  of  property  may  not  rely  upon  a  release  of 
a  previous  mortgage  or  trust-deed  found  upon  the  official  rec 
ords  of  the  district  where  the  property  is  situated,  without  fur- 
ther inquiry,  where  he  has  no  knowledge  of  the  non-payment 
of  the  indebtedness  secured ;  but  what  we  hold  is,  that  where 
a  purchaser  (and  a  mortgagee  or  trustee  of  a  trust-deed  stands 
in  the  same  position),  at  the  time  of  taking  a  deed,  has  in- 
formation that  a  prior  mortgagee  or  trustee  of  a  prior  deed 
has  released  the  property  from  the  mortgage  or  trust,  without 
payment  of  the  notes  or  their  surrender,  or  express  authority 
from  the  holder  of  them,  he  will  take  the  property  subject  to 
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any  equitable  right  of  the  holder  of  the  notes,  to  secure  ihe 
payment  of  which  the  mortgage  or  trust-deed  was  executed. 

As  to  the  position  that  the  complainant  is  barred  of  the  re- 
lief he  asks  by  laches  in  asserting  his  claim,  we  do  not  think 
there  is  any  force  in  it.  The  company,  as  already  stated,  must 
he  deemed  to  have  known  of  the  want  of  power  in  the  trustee 
to  release  the  property  from  the  Cobum  deed,  and  it  does  not 
lie  in  its  mouth  to  object  that  the  complainant  did  not  sooner 
seek  to  set  aside  the  priority  of  lien  thus  gained ;  nor  can  it 
aver  that  his  claim  to  have  the  instrument  cancelled,  by  which 
this  priority  was  secured,  is  a  stale  one,  when  asserted  within 
the  period  allowed  by  law,  and  no  rights  of  third  parties  as 
bona  fide  purchasers  have  intervened  to  render  inequitable  the 

assertion  of  his  original  lien. 

Decree  (jffirmML 


Ukited  Statbs  v.  Pinson. 

The  account  of  a  delinquent  revenue  officer  or  other  person  accountable  for  pnb> 
lie  money,  as  finally  adjusted  by  the  proper  officers  of  the  Treasury  Depart- 
ment,  is  not  admissible  as  evidence  under  sect.  886,  Rev.  Stat.,  unless  it  be 
certified  and  authenticated  to  be  a  transcript  from  the  books  and  proceedings 
of  that  department.  A  certificate,  therefore,  which  states  that  the  transcript, 
to  which  it  is  annexed,  is  a  copy  of  the  original  on  file  is  not  sufficient,  that 
being  the  form  used  in  reference  to  mere  copies  of  bonds,  contracts,  or  other 
papers  connected  with  the  final  adjustment 

Ebbob  to  the  Circuit  Court  of  the  United  States  for  the 
Western  District  of  Tennessee. 
The  facts  are  stated  in  the  opinion  of  the  court. 

The  Solicitor^  General  for  the  United  States. 
Mr.  B.  M.  Ettee  and  Mr.  Henry  T.  EUettj  contra. 

Mr.  Jijstiob  Hablan  delivered  the  opinion  of  the  court. 

This  is  an  action  against  the  executrix  of  one  of  several 
sureties  on  the  official  bond,  executed  April  9, 1858,  of  Miles  H. 
Morris,  formerly  a  pui*ser  in  the  navy.  The  government  claims 
that  deceased  failed  to  account  for  certain  clothing  received  bj 
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him  as  purser  on  board  the  ship  '*  Vandalia,"  and  for  a  large 
amount  of  public  money  received  by  him  as  purser  and  dis- 
bursing officer  on  board  the  ship  *^  Seminole.'' 

The  bill  of  exceptions  states  that  the  district  attorney,  after 
reading  in  evidence  a  certified  copy  of  the  bond  of  Morris,  as 
purser  in  the  navy,  offered  to  read  to  the  jury,  as  evidence  in 
behalf  of  the  United  States,  ^^  the  account  of  Miles  H.  Morris, 
as  purser  in  the  United  States  Navy,  as  certified  by  the  Treas- 
urj'  Department."  The  account,  thus  offered,  is  made  up  of 
several  distinct  papers,  as  follows:  Brief  to  accompany  the 
account  of  Miles  H.  Morris,  late  paymaster  U.  S.  Navy ;  ab- 
stract of  expenditures  of  Miles  H.  Morris,  paymaster  U.  S.  S. 
^^Vandalia;"  abstract  of  clothing  and  small  stores;  abstract 
of  expenditures  of  MUes  H.  Morris,  paymaster  U.  S.  S.  ^'  Sem- 
inole ; "  statement  of  the  account  of  Miles  H.  Morris,  a  purser 
U.  S.  S.  "  Vandalia,"  from  May  19,  1858,  to  Jan.  6,  1860; 
statement  of  the  account  of  Miles  H.  Morris,  paymaster 
U.  S.  S.  "Seminole,"  from  May  1,  1860,  to  March  12,  1861, 
report  4,805 ;  statement  of  the  account  of  M.  H.  Morris,  late 
paymaster  U.  S.  Navy,  supplementary  to  report  4,805 ;  state- 
ment of  the  account  of  M.  H.  Morris,  late  paymaster  U.  S. 
Navy,  supplementary  to  report  161  A. 

To  these  abstracts  and  statements  is  appended  a  certificate 
or  communication  by  the  Fourth  Auditor  in  the  Treasury  De- 
partment, under  date  of  Jan.  19,  1874,  addressed  to  the  Second 
Comptroller  of  the  Treasury,  stating  that  he  had  examined  and 
adjusted  the  account  of  Morris,  late  paymaster  United  States 
Navy,  supplementary  to  his  account  of  "  Seminole "  report 
161  A,  and  found  that  there  was  due  from  him  to  the  United 
States  the  sum  of  $5,922.60  under  certain  heads  of  appropria- 
tions whicn  are  specified,  and  also  that  the  statements  and 
accounts  showing  such  balance  were  therewith  transmitted  to 
the  Second  Comptroller  for  his  decision  thereon.  There  is 
also  appended  a  statement  by  the  Second  Comptroller,  under 
date  of  Jan.  20,  1874,  to  the  effect  that  he  admitted  and  certi- 
fied the  balance  reported  by  the  Fourth  Auditor. 

Prefixed  to  the  foregoing  papers  is  the  certificate  of  the 
Secretary  of  the  Treasury,  under  the  seal  of  that  depart- 
ment, to  the  effect  that  William  B.  Moore,  who  certified  the 


560  Unitkd  States  v.  Pinson.  [Sap.  Ct 

**  annexed  transcript/'  was  then,  and  at  the  time  of  doing  so 
was,  deputy  Fourth  Auditor  of  the  Treasury,  and  that  full 
faith  and  credit  were  due  to  his  official  attestations. 

Following  that  of  the  Secretary  was  a  certificate  in  these 
words :  — 

'^Tbbasuby  Dbpabthext,  Foubth  Auditor's  Offici. 

'*  July  23,  1875. 

^  Pursuant  to  an  act  of  Congress  to  provide  for  the  prompt  set- 
tlement of  public  accounts,  approved  8d  of  March,  1817,  I,  Wil- 
liam B,  Moore,  deputy  Fourth  Auditor  of  the  Treasury  Department, 
do  hereby  certify  that  the  annexed  transcripts  are  true  copies  of  the 
originals  on  file  in  this  office.  Wh.  B.  Moorb.** 

To  the  reading  of  the  foregoing  "account"  or  "transcript" 
the  defendant  objected,  and  the  objection  was  sustained,  to 
which  ruling  an  exception  was  taken  by  the  government.  Un- 
der instructions  from  the  court,  a  verdict  was  then  returned  for 
the  defendant. 

Whether  the  papers  offered  in  evidence  by  the  government 
are  competent  evidence  in  support  of  its  claim,  is  the  general 
question  presented  for  our  determination. 

By  the  law,  as  it  has  long  existed,  it  is  the  duty  of  the 
Fourth  Auditor  of  the  Treasury  Department  to  receive  and 
examine  all  accounts  accruing  in  the  Navy  Department,  or 
relating  thereto,  and  after  such  examination  to  certify  the 
balances,  transmitting  such  accounts,  vnth  the  vouchers  and 
certificates,  to  the  Second  Comptroller  for  his  decision  thereon. 
Rev.  Stat.,  sect.  277.  Upon  their  examination  by  the  latter  ofli- 
cer  it  becomes  his  duty  to  certify  the  balance  arising  thereon 
to  the  Secretary  of  the  Navy.  Id.,  sect.  278.  The  statute  also 
provides  that  "  the  auditors  charged  with  the  examination  of 
the  accounts  of  the  departments  of  war  and  of  the  navy  shall 
keep  all  accounts  of  the  receipts  and  expenditures  of  the  pub- 
lic money  in  regard  to  those  departments,  and  of  all  debts  due 
to  the  United  States  or  moneys  advanced  relative  to  those 
departments;  shall  receive  from  the  Second  Comptroller  the 
accounts  virhich  shall  have  been  finally  adjusted,  and  shall  pre- 
serve such  accounts,  with  their  vouchers  and  certificates;  and 
record  all  requisitions  drawn  by  the  secretaries  of  those  depaii 
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ments,  tlie  examination  of  the  accounts  of  which  has  been  a» 
signed  to  them."     Id.,  sect.  283. 

When  an  account  has  thus  been  examined,  passed  upon,  and 
the  balance  certified,  it  is  adjusted^  as  well  within  the  meaning 
of  the  section  last  quoted,  as  of  sect.  957  of  the  Revised  Stat- 
ural;. The  latter  section,  in  part,  provides  that  '^  when  suit  is 
brought  by  the  United  States  against  any  revenue  officer  or 
other  person  accountable  for  public  money,  who  neglects  or 
refuses  to  pay  into  the  treasury  the  sum  or  balance  reported 
to  be  due  to  the  United  States,  upon  the  adjustment  of  his 
account,  it  shall  be  the  duty  of  the  court  to  grant  judgment 
at  the  return  term,  upon  motion,  unless  the  defendant  in  open 
court  (the  United  States  attorney  being  present)  makes  and 
subscribes  an  oath  that  he  is  equitably  entitled  to  credits 
which  had  been,  previous  to  the  commencement  of  the  suit, 
submitted  to  the  accounting  officers  of  the  treasury  and  re* 
jected  ;  specifying  in  the  affidavit  each  particular  claim  so 
rejected,  and  that  he  cannot  then  safely  come  to  trial.  If 
the  court,  when  such  oath  is  made,  subscribed,  and  filed,  is 
thereupon  satisfied,  a  continuance  until  the  next  succeeding 
term  may  be  granted."  This  section  is  referred  to  for  the  pur- 
pose of  showing  as  well  the  importance  attached  to  the  final 
adjustment  of  accounts  by  the  proper  officers  of  the  treasury, 
as  the  difficulty  in  going  behind  or  disputing  the  correctness 
of  such  adjustment  when  made  the  basis  of  a  suit  instituted  to 
recover  the  balance  reported  to  be  due  the  government. 

We  come  now  to  sect.  886  of  the  Revised  Statutes,  upon  the 
construction  of  which  depends  the  solution  of  the  question  to 
which  we  have  already  referred.  That  section  declares  that 
**'  when  suit  is  brought  in  any  case  of  delinquency  of  a  revenue 
(^cer,  or  other  person  accountable  for  public  money,  a  tran- 
script from  the  books  and  proceedings  of  the  Treasury  De- 
partment, certified  by  the  register,  and  authenticated  under  the 
seal  of  the  department,  or,  when  the  suit  involves  the  accounts 
of  the  War  or  Navy  Departments,  certified  by  the  auditors 
respectively  charged  with  the  examination  of  those  accounts, 
and  authenticated  under  the  seal  of  the  Treasury  Department, 
shall  be  admitted  as  evidence,  and  the  court  trying  the  cause 
ihall  be  authorized  to  grant  judgment  and  award  execution 
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aocordiiigly.  And  all  copies  of  bonds,  contracts,  or  other  papen 
relating  to  or  connected  with  the  settlement  of  any  acoonnt 
between  the  United  States  and  an  individual,  when  certified  by 
the  register,  or  by  such  auditor,  as  the  case  a  ay  be,  to  be  true 
copies  of  the  originals  on  file,  and  authenticated  under  the  aeal 
of  the  department,  may  be  annexed  to  such  transcripts,  and 
shall  have  equal  validity  and  be  entitled  to  the  same  degree 
of  credit  which  would  be  due  to  the  original  papers,  if  pro- 
duced and  authenticated  in  court:  Provided^  that  where  suit 
is  brought  upon  a  bond  or  other  sealed  instrument,  and  the 
defendant  pleads  nan  e$t  factum^  or  makes  his  motion  to  the 
court,  verifying  such  plea  or  motion  by  his  oath,  the  court  may 
take  the  same  into  consideration,  and,  if  it  appears  to  be  neces- 
sary for  the  attainment  of  justice,  may  require  the  prodaction 
of  the  original  bond,  contract,  or  other  paper  specified  in  such 
affidavit." 

This  section  embodies  the  provisions  found  in  the  second 
section  of  the  act  of  March  8,  1797  (1  Stat.  512),  providing 
more  effectually  for  the  settlement  of  accounts  between  the 
United  States  and  receivers  of  public  money,  and  the  eleventh 
section  of  the  act  of  March  3,  1817,  relating  to  the  prompt  set- 
tlement of  public  accounts.     8  id.  867. 

It  will  be  observed  that  sect.  886  refers  to  ^'  transcripts  from 
the  books  and  proceedings  of  the  Treasury  Department,"  as  well 
as  to  ^^  copies  of  bonds,  contracts,  or  other  papers  relating  to 
or  connected  with  the  settlement  of  any  account  between  the 
United  States  and  an  individual."  The  former,  certified  and 
authenticated  as  required  by  the  statute,  ^^  shall  be  admitted  as 
evidenre,"  while  the  latter,  certified  and  authenticated  in  Hk® 
mannei  ^^may  be  annexed  to  such  transcript,"  and  have  ^^eqaal 
validity,  and  be  entitled  to  the  same  d^ree  of  credit  which 
would  be  due  to  the  original  papers,  if  produced  and  authen- 
ticated in  court."  Commenting  upon  similar  language  in  the 
act  of  March  3,  1817,  this  court,  in  Smith  v.  United  Statet 
(5  Pet.  800),  which  was  a  suit  against  a  paymaster  in  the  army 
for  a  balance  alleged  to  be  due  to  the  government,  said,  that 
under  the  head  of  ^^  a  transcript  from  the  books  and  proceedings 
of  the  Treasury  Department"  were  included  ^^  charges  of  money 
advanced  or  paid  by  the  department  to  the  agent,  and  claiDtf 
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saspended,  rejected,  or  placed  to  his  credit."^  These  all  appear, 
said  the  court,  upon  the  ^  books  ^'  of  the  depai'tment ;  and  the 
decision  on  the  Touchers  exhibited,  and  the  statement  of  the 
amount  due,  constitute,  in  part,  the  ^'  proceedings  '*  of  the  treas- 
ury. The  court,  in  that  case,  recognizes  the  transcript  from 
the  books  and  proceedings  of  the  department  as  a  document 
which  shows  the  account  of  the  government  debtor,  as  finally 
adjusted  by  the  proper  officei*s,  and  as  it  appears  upon  the 
records  of  the  department.  Such  adjusted  accounts,  says  Mr. 
Chief  Justice  Taney,  necessarily  show  the  charges  against  as 
well  as  the  credits  of  the  disbursing  officer.  They  *'  could  not," 
said  he,  ^^be  adjusted  on  the  books  in  any  other  manner,  and 
the  transcript,  or,  in  other  words,  the  copy  of  the  entire  account, 
as  it  stands  on  the  books  (which  must  include  debits  as  well  as 
credits),  are  made  evidence  by  the  law.  Nor  do  we  see  any 
reason  for  restricting  the  words  of  the  act  of  Congress  within 
narrower  limits  than  the  words  plainly  imply.  The  accounts 
are  adjusted  by  public  sworn  officers,  bound  to  do  equal  justice 
to  the  government  and  the  individual.  They  are  records  of 
the  proper  departments,  and  are  always  open  to  inspection  ot 
the  party  interested."     Bruce  v.  United  States^  17  How.  437. 

Unless,  therefore,  the  transcript  offered,  as  evidence,  upon 
the  trial  below  is  certified  by  the  proper  officer,  and  authenti- 
cated under  the  department  seal,  to  be  '^  a  transcript  from  the 
books  and  proceedings  of  the  Treasury  Department,"  it  is  not 
such  a  transcript  as  the  statute  makes  evidence. 

We  are  of  opinion  that  the  transcript  offered  is  not  certified 
and  authenticated  to  be  of  that  character  which  the  statute 
declares  shall  be  admitted  as,  in  itself,  evidence.  The  certifi- 
cate of  the  deputy  Fourth  Auditor  is  that  the  "  transcript " 
thereto  annexed,  that  is,  the  statement  and  abstracts  I'^treto- 
fore  described,  are  '^  true  copies  of  the  originals  on  file ''  \n  his 
office.  That  is  precisely  such  a  certificate  as  the  officer  would 
make  in  reference  to  mere  copies  of  bonds,  contracts,  or  other 
papers  relating  to  or  connected  with  the  final  adjustment  of 
the  account,  for  the  purpose  of  giving  to  such  copies  the  same 
effect  as  would  be  accorded  to  the  originals  if  produced  and 
authenticated  in  court.  If  the  papers  offered,  and  excluded  by 
the  court  below,  constitute,  in  fact,  the  final  adjustment  of 
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Morris's  accounts,  the  certificates  should  not  have  described 
them  as  copies  of  originals  on  file,  but  as  transcripts  ot  the 
books  and  proceedings  of  the  department.      The  statute,  for 
the  convenience  of  the  government  in  a  certain  class  of  suits 
against  delinquent  public  officers,  makes  an  alteration  of  the 
established  laws  of  evidence.     The  government,  by  a  statutory 
rule  which  the  courts  must  enforce,  denies  to  defendants  in 
such  suits  the  benefit  of  the  recognized  principles  which,  at 
common  law,  govern  the  proof  of  essential  facts  in  issue,  and 
it  should  not  be  permitted  to  claim  an  exemption  from  the  fair 
and  legitimate  operation  of  that  rule.     It  may  be  true,  as  the 
certificate  of  the  deputy  Fourth  Auditor  states,  that  the  papers 
offered  are  true  copies  of  some  originak  on  the  files  of  his 
office;  for  instance,  of  the  original  drafts  of  settlement.    Bat 
it  does  not  necessarily  follow  that  they  present  an  accurate  or 
correct  statement  of  the  final  settlement  or  adjustment  of  the 
accounts  as  shown  on  the  books  and  in  the  record  of  the  pro- 
ceedings of  the  department.     Such  originals  may  never  have 
become  a  part  of  the  books  and  proceedings  of  the  department, 
in  the  sense  of  the  law,  or  within  the  meaning  of  our  former 
decisions.     United  States  v.  Bttford^  3  Pet.  12 ;  Smith  v.  United 
States,  6  id.  292;    Cox  v.   United  States,  6  id.  172;   UniUd 
States  V.  Jones,  8  id.  875 ;   Gratiot  v.  United  States,  15  id.  886  ; 
Sbyt  V.  United  States,  10  How.  109 ;  Bruce  v.  United  J^aiet, 
17  id.  487.     That  the  abstracts  or  statements  offered  and  ex- 
cluded may,  upon  their  examination,  seem  to  the  court  to  be 
the  final  adjustment  of   Morris's   accounts  is   not  sufficient 
Upon  that  question  the  court  might  be  mistaken  in  any  con- 
clusion it  should  reach,  or  it  may  err  in  the  inferences  drawn 
from  the  items  of  the  accounts.     What  the  statute  meant  was, 
that  the  official  certificate  of  the  officer,  charged  with  the  ex- 
amination of  the  accounts,  should  be  of  such  character  as  to 
give  the  court,  as  well  as  the  parties,  an  assurance  that  tbe 
transcript  offered  as  evidence  to  support  the  claim  of  the  gOT- 
emment  exhibits,  in  fact,  the  final  adjustment  of  the  accounts 
of  the  delinquent  officer,  as  shown,  not  by  mere  copies  of  origi- 
nal papers  on  the  files,  but  upon  the  books  and  records  of  the 
department. 

This  Question,  in  a  somewhat  different  form,  arose  in  SmiA 
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T.  United  State9^  9upra,  There,  as  here,  the  aaditor  certified 
that  the  transcripts  offered  in  evidence  were  *'  true  copies  of 
the  originals  on  file  "  in  his  office,  and,  in  that  form,  the  cer- 
tificate narrowly  escaped  condemnation.  The  majority  of  the 
court,  evidently  with  some  hesitation,  he14  the  transcripts 
admissible  in  evidence  upon  the  ground  that  the  bill  of  ex- 
cepti(»i8  stated  that  the  documents,  offered  as  evidence  and 
excluded,  purported  to  be  transcripts  ^^from  the  books  and 
proceedings  of  the  Treasury  Department."  Upon  that  point 
three  of  the  judges  dissented.  The  grounds  of  the  dissent  are 
stated  in  the  opinion  of  the  court.  The  minority  held  that  the 
certificate  could  be  regarded  as  referring  only  to  papers  the 
originals  of  which  were  on  file ;  that  the  books  of  the  depart- 
ment could  not  be  said  to  be  on  file,  nor  were  copies  from  them 
copies  from  originals  within  the  meaning  of  the  statute ;  that 
it  was  a  copy  from  the  books  and  proceedings  in  the  Treasury 
Department  which  was  made  evidence,  and  not  mere  copies  of 
papers,  though  on  the  files,  on  which  the  rough  draft  of  settle- 
ment may  have  been  entered. 

The  bill  of  exceptions  does  not  bring  the  present  case,  upon 
this  particular  point,  within  the  ruling  in  Smith  v.  United 
State%,  There  is  no  statement  in  the  bill  here  that  the  papers 
offered  and  excluded  were  transcripts  from  the  books  and  pro- 
ceedings in  the  treasury,  but  only  that  they  constituted  the 
""-  account  of  Miles  H.  Morris,  as  purser  of  the  United  States 
Navy,  as  certified  by  the  Treasury  Department."  This  language 
is  not  equivalent  to  that  which  the  statute  requires  in  order  to 
make  the  transcript  evidence,  and  we  are  not  disposed  to  extend 
tlie  rule  announced  in  Smith  v.  Ufiited  States,  The  statute  is 
founded  in  justice  as  well  as  in  the  necessities  of  the  govern- 
ment when  compelled  to  institute  suits  against  delinquent 
public  officers.  Its  provisions  are  easily  understood,  and  it  is 
not  at  all  difficult  to  meet  the  manifest  object  Congress  had  in 
enacting  them.  When  the  government  desires,  in  suits  against 
a  delinquent  officer  accountable  for  public  money,  to  use  the 
final  adjustment  of  his  accounts  as  evidence,  the  certificate  of 
the  officer  should  show,  not,  necessarily,  in  the  very  words  of 
the  statute,  but  plainly,  and  not  by  mere  inference,  that  the 
transcript  offered  is  from  the  books  and  proceedings  of  the 
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department;  in  other  words,  that  such  tranacript  preMnta 
the  account  of  the  delinquent  as  finally  adjusted  by  the  proper 
officers  of  the  government,  and  spread  upon  the  records  of  the 
depaitment. 

Without  stopping  to  consider  other  points  raised  by  counsel 
in  support  of  the  ruling  below,  it  is  sufficient  to  say,  that,  for 
the  reasons  given,  the  court  below  did  not  err  in  excluding 
from  the  jury  the  transcripts  offered  by  the  government. 

Judgment  tffirmid. 
Mb.  Justice  S waynb  and  Mb.  Jubtiob  Bbadlby  dissented. 


Goodman  t^.  Niblaok. 

1 .  A.,  who  had  a  contract  with  the  United  States,  agreed  with  B.,  in  1817,  IImU 

the  latter  should  perform  it,  and  that  the  profits  should  be  equally  dirided 
between  them.  Thereupon  they  and  C.  executed  an  instrument  in  which 
the  agreement  was  recited,  and  A.,  for  the  due  fulfilment  thereof,  assigned 
the  contract  to  C.  as  trustee.  A  controversj  having  arisen  as  to  the 
amount  due  upon  the  contract,  Congress,  in  1870,  authorised  C.  as  loch 
trustee  to  sue  the  United  States  therefor,  and  subsequentlj  made  aD  sf* 
propriation  to  pay  the  judgment  which  he  recovered.  Held,  that  as  the 
assignment  was  thus  recognized  by  the  government,  the  parties  to  the  agree- 
ment and  those  claiming  under  them  are  precluded  from  setting  up  thst 
the  contract  was  not  assignable. 

2.  A.  made  in  1860  an  assignment  for  the  benefit  of  his  creditors,  which  indaded 

all  his  rights,  credits,  effects,  and  property  of  every  description.  HtU,  that 
the  assignment,  although  it  covered  whatever  might  be  due  to  him  imder 
his  contract  with  the  govemmtot,  was  not  within  the  prohibition  of  the  act 
of  Feb.  26, 1853  (10  SUt  170,  re-enacted  in  sect.  8477,  Ber.  Stat),  nor  in 
violation  of  public  policy. 

3  Spofford  V.  Kirk  (97  U.  S.  484)  and  Erwin  r.  UmUd  SttUet  (id.  882)  dted  and 
examined. 

4.  Where  a  bill  is  filed  to  enforce  a  claim  or  lien  upon  a  spedflc  fund  withfai 
reach  of  the  court,  and  such  of  the  defendants  as  are  neither  inhabitants 
of  nor  found  within  the  district  do  not  voluntarily  appear,  the  Circuit 
Court  has  jurisdiction  to  adjudicate  upon  their  right  to,  or  interest  in, 
the  fund,  if  they  be  notified  of  the  pendency  of  the  suit  by  service  or  pub 
lication,  in  the  mode  prescribed  by  sect.  738  of  the  Revised  Statutes. 

6.  In  such  a  case,  where  it  appears  by  the  bill  that  certain  non^^denti  an 
indispensable  parties,  and  they  are  not  made  parties,  the  bil'  «s  bid  os 
demurrer,  and  should  be  dismissed  without  prejudice. 
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Appeal  from  the  Circuit  Court  of  the  United  States  for 
the  District  of  Indiana. 

This  was  a  bill  in  chancery  filed  by  Charles  Goodman 
against  William  E.  Niblack,  administrator  de  bonis  non  of 
Albert  G.  Sloo,  deceased.  A  demurrer  to  it  was  sustained, 
and  Goodman  appealed. 

The  0886  is  folly  stated  in  the  opinion  of  the  oourt. 

Mr,  James  C.  Denny  and  Mr.  D,  V.  Bums  for  the  appel 
lant. 

Mr.  F.  W.  Viehe  for  the  appellee. 

Mb.  Justiob  Milleb  deliyered  the  opinion  of  the  court. 

There  came  into  the  hands  of  Niblack,  as  administrator  de 
bonis  non  of  the  estate  of  Albert  G.  Sloo,  the  sum  of  f  150,000, 
and  the  complainant  is  the  owner  of  a  judgment  against  said 
Sloo  for  $81,344.44,  recovered  in  the  Supreme  Court  of  the 
State  of  New  York,  on  the  twentieth  day  of  January,  1866. 
The  purpose  of  the  present  bill  is  to  follow  this  money  in  Nib- 
lack's  hands  as  a  trust  fund  devoted  by  Sloo  in  his  lifetime  to 
the  payment  of  that  judgment.  This  trust  arises,  if  it  exist  at 
all,  out  of  a  deed  of  assignment  made  by  Sloo  of  all  his  prop- 
erty, rights,  and  credits  to  Benjamin  H.  Cheever  and  James 
Wiles,  of  the  date  of  Feb.  8,  1860,  for  the  benefit  of  all  his 
creditors,  but  with  some  preferences,  among  which  is  the  judg- 
ment. The  sum  above  mentioned  was  received  by  Niblack  as 
the  share  of  Sloo's  estate  in  a  claim  of  over  a  million  dollars 
recovered  in  the  Court  of  Claims  against  the  United  States 
and  paid  by  the  government  to  Marshall  O.  Roberts  and 
E!dward  N.  Dickerson,  in  whose  names  the  judgment  was 
recovered.  The  history  of  this  claim,  which  is  necessary  to  an 
understanding  of  the  case  in  hand,  is  this :  — 

The  fourth  section  of  the  act  of  Congress  of  March  8,  1847, 
chap.  62  (9  Stat.  187),  directed  the  Secretary  of  the  Navy  to 
contract  with  Sloo  for  the  transportation  of  the  mails  of  the 
United  States  from  New  York  to  New  Orleans,  Charleston, 
Savannah,  Havana,  and  Chagres  and  back  twice  a  month,  at  a 
compensation  not  to  exceed  the  sum  of  9290,000.  The  mail 
was  to  be  carried  in  steam  vessels  of  a  character  described  in 
the  act,  not  less  than  five  in  number,  to  be  constructed  under 


568  Goodman  v.  Niblack.  [Sup.  Ot 

the  superrision  of  officei-s  of  the  navy,  in  such  manner  as  to  be 
easily  converted  into  war  steamers  of  the  first  class.  Under 
this  authority  the  Secretary  and  Sloo  executed  a  written  con- 
tract on  the  20th  of  April  of  that  year,  for  the  construction  of 
the  ships  and  transportation  of  the  mails  at  the  sum  of 
f 290,000  per  annum.  On  the  17th  of  August  thereafter  Sloo 
entered  into  an  agreement  with  Marshall  O.  Roberts,  Geoi^e 
Law,  Prosper  M.  Wetmore,  and  Edwin  Croswell,  by  which 
they  were  taken  into  this  contract  with  him,  and  agreed  to 
build  the  vessels,  and  run  them,  and  perform  the  obligatioiiB 
of  Sloo  to  the  government.  He  was  to  receive  one-half  of  the 
net  profits  of  the  venture  and  the  four  persons  named  the 
other  half.  In  order  to  the  perfect  working  of  this  agreement, 
a  tripartite  instrument  in  writing  was  made,  in  which  Sloo  is 
called  the  party  of  the  first  part,  and  Roberts,  Law,  Wetmore, 
and  Croswell  the  party  of  the  second  part,  and  George  Law, 
Marshall  O.  Roberts,  and  Berres  R.  Mcllvaine  party  of  the 
third  part,  whereby,  after  reciting  the  agreement  between  the 
party  of  the  first  part  and  the  party  of  the  second  part,  the  con- 
tract of  Sloo  is  assigned  to  the  party  of  the  third  part  as  trus- 
tees for  the  due  execution  of  the  agreement.  This  was  signed 
by  all  the  persons  named. 

The  ships  were  built,  and  the  mails  carried  for  many  year^. 
By  death  and  substitution,  Marshall  O.  Roberts  and  Ed- 
ward N.  Dickerson  became  the  surviving  trustees  under  the 
agreement,  and,  as  such,  recovered  in  a  controversy  with  the 
United  States  in  the  Court  of  Claims  judgment  for  the  sum 
of  $1,081,000  as  money  due  under  the  original  contract  with 
Sloo,  which  judgment  was  affirmed  in  this  court  and  the 
money  paid  to  them. 

In  the  mean  time,  Sloo,  who  had  become  insolvent,  executed 
in  1860  the  general  assignment  to  Cheever  and  Wiles,  already 
mentioned.  He  died  before  the  final  payment  of  the  money 
by  the  government  to  Roberts  and  Dickerson.  Niblack  was 
appointed  his  administrator. 

These  facts  are  all  set  out  in  the  bill,  and  copies  of  the 
several  contracts  and  assignments  are  filed  as  exhibits.  An- 
other averment  of  the  bill  is  that  the  sum  really  due  to 
Cheever  and  Wiles,  as  assignees  of  Sloo,  out  of  the  sum  paid 
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by  the  government,  wiis  $182,000;  that  Cheever  and  Wiles 
received  $87,000  of  this  money,  and  consented  to  the  payment 
of  the  remaining  $145,000  to  Niblack  under  some  arrange- 
ment not  understood  by  the  complainant.  It  is  also  alleged 
that  all  the  other  indebtedness  of  Sloo  which  might  have  been 
a  claim  on  this  fund  under  his  assignment  to  Cheever  and 
Wiles  has  been  paid,  and  there  remains  no  other  claim  on  it 
than  complainant^s.  It  is  also  averred  that  Wiles  and  Cheever 
are  not  citizens  of  Indiana,  and  cannot  be  served  with  process, 
and  are  not  made  parties  to  the  bill,  and  for.  the  reasons  above 
stated  are  not  necessary  parties. 

The  demurrer  is,  first,  general,  and,  secondly,  special  as  re- 
gards the  failure  to  make  Cheever  and  Wiles  parties. 

The  general  demurrer  is  maintained  on  the  ground  that  the 
assignments  made  by  Sloo  are  void  by  reason  of  the  provisions 
of  sect.  8477  of  the  Revised  Statutes.  These  provisions  were 
enacted  by  Congress  in  186f3  (10  Stat.  170),  and  were,  there- 
fore, not  in  force  when  Sloo  made  his  contract  with  the  govern- 
ment, or  his  agreement  with  Roberts,  Law,  and  others.  That 
agreement  remains  unaffected  by  them.  They  were  in  force, 
however,  when  he  made  the  general  assignment  of  all  his  effects 
to  Cheever  and  Wiles,  and  as  the  complainant  claims  through 
it,  and  can  probably  succeed  only  in  that  way  (because,  as 
we  are  informed,  the  State  court  of  Indiana  has  decided  that 
the  Statute  of  Limitations  bars  his  claim  as  an  ordinary  debt), 
we  must  inquire  whether  that  assignment  is  void  under  the  act 
of  Congress. 

The  statute  has  several  times  within  the  last  few  years  re- 
ceived the  consideration  of  this  court.  United  States  v.  Gillisy 
95  U.  S.  407  ;  Spofford  v.  Kirk,  97  id.  484 ;  Erwin  v.  United 
States,  id.  892. 

It  is  understood  that  the  Circuit  Court  sustained  the  de- 
murrer under  pressure  of  the  strong  langus^e  of  the  opinion 
in  Spofford  v.  Kirk,  We  do  not  think,  however,  that  the  cir- 
cumstances of  the  present  case  bring  it  within  the  one  then 
under  consideration,  or  the  principles  there  laid  down.  That 
was  a  case  of  the  transfer  or  assignment  of  a  part  of  a  disputed 
claim^  then  in  controversy,  and  it  was  clearly  within  all  the 
Miischiefs  designed  to  be  remedied  by  the  statute.     Those  mis- 


660  OOODMAN   V,  NiBLACK.  [Sup.  Ct 

chiefs,  as  laid  down  in  that  opinion,  and  in  the  others  referred 
to,  are  mainly  two :  — 

Firsts  The  danger  that  the  rights  of  the  government  might 
be  embarrassed  by  having  to  deal  with  several  persons  mstead 
of  one,  and  by  the  introduction  of  a  party  who  was  a  stranger 
to  the  original  transaction. 

Secofid^  That,  by  a  transfer  of  such  a  claim  against  the  gov- 
ernment to  one  or  more  persons  not  originally  interested  in  it, 
the  way  might  be  conveniently  opened  to  such  improper  influ- 
ences in  prosecuting  the  claim  before  the  departments,  the 
courts,  or  the  Congress,  as  desperate  cases,  when  the  reward  is 
contingent  on  success,  so  often  suggest. 

Both  these  considerations,  as  well  as  a  careful  examination  of 
the  statute,  leave  no  doubt  that  its  sole  purpose  was  to  protect 
the  government,  and  not  the  parties  to  the  assignment.  Srwin 
V.  United  States  (jsupra)^  decided  at  the  same  term  as  Spoffard 
Y.  Kirk^  is  suggestive  on  this  point.  It  was  there  held  that  the 
claim  of  a  bankrupt  against  the  United  States  passed  by  the 
assignment  in  the  bankruptcy  proceeding  to  his  assignee,  and 
that  the  latter,  and  not  the  original  claimant,  was  the  proper 
person  to  sue  in  the  Court  of  Claims.  ^^  The  passing  of  claims 
to  heirs,  devisees,  or  assignees  in  bankruptcy  is  not  within  the 
evil  at  which  the  statute  aimed,"  said  the  court.  The  language 
of  the  statute,  ^^all  transfers  and  assignments  of  any  claim 
upon  the  United  States,  or  of  any  part  thereof,  or  any  interest 
therein,"  is  broad  enough  (if  such  were  the  purpose  of  Con- 
gress) to  include  transfers  by  operation  of  law,  or  by  will. 
Yet  we  held  it  did  not  include  a  transfer  by  operation  of 
law,  or  in  bankruptcy,  and  we  said  it  did  not  include  one 
by  will.  The  obvious  reason  of  this  is  that  there  can  be  no 
purpose  in  such  cases  to  harass  the  government  by  multi- 
plying the  number  of  persons  with  whom  it  has  to  deal,  nor 
any  danger  of  enlisting  improper  influences  in  advocacy  of 
the  claim,  and  that  the  exigencies  of  the  party  who  held  it 
justified  and  required  the  transfer  that  was  made.  In  what 
respect  does  the  voluntary  assignment'  for  the  benefit  of  his 
creditors,  which  is  made  by  an  insolvent  debtor  of  all  1m 
effects^  which  must,  if  it  be  honest,  include  a  claim  against 
the  government,  differ  from  the  assignment  which  is  made  in 
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bankruptcy  ?  There  can  here  be  no  iuteat  to  bring  improper 
means  to  bear  in  establishing  the  claim,  and  it  is  not  per- 
ceived how  the  government  can  be  embarrassed  by  such  an 
assignment.  The  claim  is  not  specifically  mentioned,  and  is 
obviously  included  only  for  the  just  and  proper  purpose  of 
appropriating  the  whole  of  his  effects  to  the  payment  of  all 
his  debts.  We  cannot  believe  that  such  a  meritorious  act  as 
this  comes  within  the  evil  which  Congress  sought  to  suppress 
by  the  act  of  1863. 

It  is  also  to  be  remarked  that  the  government  had  recog- 
nized Sloo's  original  assignment  of  his  contract  to  Roberts, 
Law,  and  Mcllvaine,  as  trustees,  by  permitting  them  to  per- 
form the  contract  and  receive  the  pay  under  it  for  years ;  and 
when  a  dispute  arose  as  to  the  sum  due  under  that  contract, 
Congiess,  by  the  act  of  July  14,  1870,  very  fully  recognized 
the  validity  of  that  transfer. 

That  act  is  in  these  words :  — 

"  Be  it  enacted  by  the  Senate  and  House  of  Representatives  of 
the  United  States  of  America  in  Congress  assembled,  that  the 
claim  of  the  trustees  of  Albert  G.  Sk)o,  for  compensation  for  servicee 
in  conveying  the  United  States  mails  by  steamers,  direct  betweei. 
New  York  and  Chagres,  in  addition  to  the  regulai*  service  required 
under  the  contract  made  between  the  said  Albert  O.  Sloo  and  the 
United  States  be,  and  the  same  is  hereby,  referred  to  the  Court  of 
Claims;  and  the  said  court  is  hereby  directed  to  examine  the  same, 
and  determine  and  adjudge  whether  any,  and  if  any,  what,  amount 
is  due  said  trustees  for  said  extra  service,  provided  that  the  amount 
to  be  awarded  by  said  court  shall  be  upon  the  basis  of  the  value  of 
conveying  other  first-class  freight  of  like  quantity  with  the  mails 
actually  carried  between  the  same  points  at  the  same  time/' 

This  is  stm  further  recc^ized  by  the  appropriation  to  pay 
this  judgment  ^^to  Marshall  O.  Roberts  and  E.  N.  Dickerson, 
surviving  trustees  of  A.  G.  Sloo,''  found  in  chapter  8  of  the 
Second  Session  of  the  Forty-fifth  Congress.     20  Stat.  7. 

The  first  agreement  of  Sloo,  therefore,  ia  unassailable. 

His  assignment  to   Cheever  and  Wiles,  in  1860,  conveyed 

only  his  interest  in  the  profits  of  the  contract  which  the  parties 

in   the  first  assignment  were  performin*^  or  had  performed  for 

the  government. 
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The  general  assignment  of  Sloo,  in  1860,  gave  Cheever  am 
Wiles  no  right  to  assert  a  claim  against  the  government 
They  could  only  deal  with  the  trustees  under  the  first  assign- 
ment, and  on  them  they  had  only  the  claim  for  net  profits 
which  came  into  their  hands.  Cheever  and  Wiles  and  the 
present  complainant  were  neither  of  them  capable  of  suing  the 
United  States  in  the  Court  of  Claims,  or  of  presenting  the  mat- 
ter before  the  accounting  officei-s  of  the  government,  and  could 
give  no  valid  or  just  acquittance  to  the  government  for  any 
part  of  the  claim. 

We  do  not  think  the  tmnsfer  to  Cheever  and  Wiles,  as  trus 
tees  for  S loo's  creditors,  is  forbidden  by  the  act  of  1853,  or  bj 
any  other  principle  of  law  or  of  public  policy. 

But  we  are  of  opinion  that  Cheever  and  Wiles  are  not  onl) 
proper  but  necessary  parties  to  this  suit.  The  entire  sum  to 
which  the .  estate  of  Sloo  could  possibly  be  entitled  was  afr 
signed  to  them.  The  trust  on  which  it  was  assigned  remains 
unexecuted  They  are  charged  with  having  received  $37,000 
of  that  fund.     What  have  they  done  with  it? 

If,  as  alleged  in  the  bill,  there  are  no  other  debts  of  Sloo 
secured  by  the  assignment,  this  sum  in  their  hands  should  be 
accounted  for  before  a  decree  is  rendered  against  his  adminis- 
trator. They  are  charged  with  consenting  to  the  payment  to 
the  administrator  of  the  fund  now  sought  in  this  suit.  There 
may  have  been  good  reasons  for  it,  and  if  not,  they  may  be 
personally  liable  for  it.  The  fund  can  only  be  subjected  to 
the  complainant's  debt  through  these  trustees.  It  is  only  in 
right  of  the  assignment  to  them  that  he  proceeds.  They  are 
living,  and  cannot  be  divested  of  this  trust  by  any  decree  to 
which  they  are  not  parties.  The  administrator  has  a  right,  if 
a  decree  is  rendered  against  him,  to  have  it  made  effectual 
against  them. 

Notwithstanding  the  allegation  of  the  bill  that  all  the  liabili- 
ties of  the  trust  fund  except  the  complainant's  debt  have  been 
discharged,  this  may  not  be  so ;  and  it  may  be  in  the  power  of 
these  trustees,  and  it  may  be  their  duty,  if  made  parties  to  this 
suit,  to  show  that  there  are  others  entitled  to  share  in  it.  No 
decree  against  that  fund  can  rightfully  be  made  while  they  an 
not  before  the  court. 
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This,  however,  need  not  defeat  the  jurisdiction  of  the  coart 
if  the  bill  is  amend^^d  by  making  them  defendants. 

This  is  a  proceeding  in  equity  to  enforce  a  lien  on  the  fund 
which  is  within  reach  of  the  court,  and  as  the  trustees  and 
complainant  have  the  requisite  citizenship,  sect.  788  of  the 
Ite vised  Statutes  provides  a  remedy  for  inability  to  serve  pro- 
cess by  an  order  of  publication.  If  they  appear,  the  suit  will 
proceed  as  usual.  If  they  do  not  appear,  the  decree,  so  far  as 
it  affects  the  fund  in  the  hands  of  Niblack,  will  bind  them ; 
and  this  is  all  that  is  necessary  to  give  the  court  jurisdiction 
to  gi*ant  the  relief  prayed  for  by  the  complainant. 

If  the  decree  of  the  Circuit  Court  had  dismissed  the  case 
without  prejudice  for  want  of  proper  parties,  we  should  have 
been  bound  to  affirm  it.  But  standing  as  it  does  now,  it  is  a 
decision  on  the  merits  of  the  case  and  a  bar  to  any  other  suit. 
It  must,  therefore,  be  reversed  and  remanded  to  that  court. 
If  the  complainant  shall  ask  leave  to  amend  his  bill  by  making 
Cbeever  and  Wiles  defendants,  he  should  be  permitted  to  do 
80  and  proceed  with  his  case.  If  he  does  not  do  this,  a  decree 
should  be  entered  dismissing  the  bill  for  want  of  these  parties 
and  without  prejudice  to  any  other  suit  on  the  merits.  Shields 
V.  Barrow,  17  How.  130;  Barney  v.  Baltimore  City,^  Wall. 
280 ;  Houae  v.  M^dlen,  22  id.  42 ;  Kendig  y.  Dean,  97  U.  S. 
428. 

The  decree  will  be  reversed,  and  the  cause  remanded  for 
further  proceedings  in  conformity  with  this  opinion ;  and  it  is 

So  ordered 
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1.  Where  the  signature  of  a  firm  name  to  an  instrument  shows  that  it  wsi 

inteuded  to  be  the  act  of  all  the  partners,  effect  must  be  giren  to  it  sc- 
cordingly,  although  only  one  of  them  is  named  hi  the  body  of  the  iiiitni- 
ment. 

2.  When,  in  an  action  at  law  upon  his  bond,  the  defendant  sets  up  that  it  wu 

procured  from  him  by  fraud,  no  evidence  in  support  of  the  plea  is  admini- 
ble,  except  that  which  relates  to  the  execution  of  the  instrument. 

8.  A  demand  against  the  obligee^  obtained  by  the  defendant  after  notice  of  tfas 
assignment  of  the  bond  to  the  plaintiff,  is  not  a  matter  of  set-off. 

4.  The  assignment  of  a  judgment,  and  of  all  bonds  and  inttniments  whicfa, 
during  the  progress  of  the  suit  wherein  it  was  rendered,  were  taken  in 
connection  therewith,  transfers  to  the  assignee  a  bond  given  by  the  de- 
fendant, with  surety,  whereby  he  secured  the  release  of  his  property  vUeh 
bad  been  seized  under  an  attachment  issued  in  the  suit. 

Error  to  the  Circuit  Court  of  the  United  States  for  the 
District  of  Kansas. 

This  was  an  action  by  Samuel  W.  Tate  upon  a  bond  bearing 
date  Sept.  19,  1872,  executed  to  John  J.  Myera  and  William 
Green  by  the  firm  of  M.  B.  George  &  Brothers  as  principal, 
and  J.  W.  L.  Slavens  as  surety.  The  bond  was  subject  to  the 
condition,  — 

**  That  whereas  the  said  Myers  A  Green  have  heretofore  ooia- 
iiicnced,  and  now  have  pending,  a  civil  action  in  the  District  Ooart 
of  Ellsworth  County,  State  of  Kansas,  against  said  M.  B.  Geoige  4 
Brothers,  t-o  recover  the  sum  of  $8,509.50,  and  have  also  filed  their 
affidavit  according  to  law,  for  a  writ  or  writs  of  attachment  to  iMue 
for  the  property  of  said  M.  B.  George  A  Brothers ;  and  whereas 
writs  of  attachment  have  issued  and   are  now  in  the  hands  of 
the  slierif^  of  those  counties  to  which  said  writs  of  attachment 
have  been  directed ;  and  whereas  the  said  M.  B.  George  A  Brothers 
liave   property  within  the  jurisdiction  of  said  court,  about  to  be 
attached  under  and  by  viitue  of  said   writs  of  attachment;  and 
whereas  said  Myers  &  Green  have  agreed  and  promised  the  said 
M.  B.  George  A  Brothers  that  they,  Myers  A  Green,  will  recall  the 
said  writs  of  attachment  upon  their,  M.  B.  George  A  Brothers,  exe* 
cuting  :i  bond  with  approved  security  to  pay  the  amount  of  the 
judgment   and   costs  which  may  be   rendered  in  the  said  aodoo 
against  said  M.  B.  George  A  Brothers. 
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^^Now,  therefore,  if  we,  the  foregoing  named  boundeu  parties, 
shall  well  and  truly  pay  to  Myers  &  Oreen  the  amount  of  the  judg- 
ment and  costs  which  may  be  rendered  in  the  foregoing  named 
action  by  said  District  Court  in  sixty  days  from  the  rendition 
thereof,  then  the  foregoing  bond  to  be  void,  otherwise  to  be  and 
remain  in  full  force  and  effect." 

The  .petitdon  avers  that  Myers  &  Green  performed  the  condi- 
tions in  the  bond  mentioned,  that  being  indebted  to  Tate  they 
assigned  and  iiransferred  to  him  the  bond  and  their  claim  and 
demand  against  George  &  Brothers,  and  that  on  the  i^ndition 
of  a  judgment  against  that  firm  for  $9,758  they  assigned  in 
writing  it  and  the  bond  to  him,  together  with  all  their  right, 
title,  and  interest  therein  and  thereto,  and  that  the  bond  and 
judgment  remain  unpaid.  At  the  time  of  the  execution  of 
tho  bond  the  obligees  were  partners  doing  business  under  the 
firm  name  of  Myers  &  Green. 

The  defendants'  answer  admits  the  execution  of  the  bond,  but 
denies  the. other  allegations  of  the  petition,  and  sets  up  aj9  a  de- 
fence that  'they  were  induced  to  sign  the  bond  by  the  false  and 
fraudulent  representations  made  to  them  by  Green,  and  of  the 
attorney  of  Myers  &  Green,  that  six  hundred  and  seventy-five 
head  of  cattle,  sold  but  not  delivered  to  the  purchasers  by 
M.  B.  George  &  Brothers,  had  been  attached  in  a  suit  against 
the  latter  by  Myers  &  Green,  and  were  then  held  by  virtue  of 
such  attachment. 

Slavens  sets  up  as  a  further  defence  by  way  of  set-off, 
that  Myers  &  Green  were  indebted  to  the  firm  of  Ferguson, 
Slavens,  &  Co.,  of  which  he  was  a  member,  in  a  sum  larger 
than  the  judgment  obtained  by  Myers  &  Green  against  M.  B. 
George  &  Brothers,  and  that  on  the  last  of  July,  1874,  before 
he  had  any  notice  of  the  assignment  to  Tate,  by  Myers  & 
Green,  of  the  bond  in  suit,  said  £rm  of  Ferguson,  Slavens, 
&  Co.,  for  value,  assigned  to  him,  Slavens,  their  claim  against 
Myers  &  Green ;  that  he  was  still  the  owner  thereof ;  that 
it  was  due  and  unpaid ;  and  that  Myers  &  Green  were  insol* 
vent. 

To  these  defences  the  plaintiff  filed  a  general  denial* 

The  assignments  in  the  petition  mentioned  are  as  fol- 
lows :  — 
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^^I,  William  Green,  in  consideration  of  $8,509.00  (eight  thousand 
five  hundred  and  nine  dollars),  to  me  paid  by  Samuel  W.  Tate,  of 
Llano  County,  Texas,  do  hereby  assign  to  the  said  S.  W.  Tate  the 
within  written  instrument,  and  all  my  interest  in  the  covenants 
and  agreements*  therein  contained.  That  I  hereby  assign,  turn 
over,  and  convey  to  and  for  the  benefit  of  8.  W.  Tate,  of  the 
county  of  Llano,  State  of  Texas,  all  my  right  and  interest  in  a  cer- 
tain suit  now  pending  in  the  District  Court  of  Ellsworth  County, 
Kansas,  wherein  I,  William  Green,  and  J.  J.  Myers  are  plaintifis, 
and  M.  B.  George  &  Brothers  are  defendants. 

"  And  I  constitute  the  said  S.  W.  Tate  my  attorney  irrevocable, 
with  full  power  at  his  own  charge  in  my  name  to  take  all  legal 
measures  which  may  be  necessary  or  proper  for  the  recovery  or 
enjoyment  of  the  assigned  premises,  with  power  of  substitution. 

^^  Witness  my  hand  and  seal  this  first  day  of  November,  a.d.  1872. 

'^Mtebs  a  Gbbbn, 

By  Wm.  Gbbbn. 
"  Executed  in  the  presence  of — 

"G.  A.  Mills. 

"  John  J.  Myers  and  William  Gbbbn,  Co- ' 
partners  as  Myers  &  Green,  Plaintiff, 

V8, 

Moses  B.  George,  William  L.  Geobgb, 
James  B.  George,  and  John  E.  George, 
Copaitners  as  M.  a,  George  &  Brothers, 
Defendants. 

^'  1874,  May  14.  Judgment  against  the  said  defendants,  M.  B. 
George  &  Brothers,  in  favor  of  said  Myers  A  Green.  Debt, 
$9,758.00 ;  costs,  $ 

"  Whereas  said  Myere  A  Green,  since  the  commencement  of  the 
above  suit  and  before  the  said  judgment,  sold  their  demand  against 
the  defendants  to  Samuel  W.  Tate  for  a  debt  owned  by  Myers  A 
Green  to  Tate,  and  said  suit  has  been  carried  on  in  the  name  of 
Myers  A  Green  to  judgment,  and  the  said  judgment  and  the  bonds 
and  instruments  connected  therewith  and  taken  in  said  suit  by  the 
plaintiffs  from  the  defendants  and  their  sureties  belong  to  said 
Tate:   Therefore  we,  the  said  Myers  A  Green,  hereby,  for  value 
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received  by  us  from  said  Tate,  do  sell,  Ir.nisfei,  set  over,  and  assign 
to  tlie  said  Samael  W.  Tate  the  said  judgment,  and  all  bonds  and 
instruments  taken  therein  and  connected  therewith  during  the  prog- 
ress of  said  suit,  and  all  our  right  and  title  therein  and  thereto, 
with  full  power  to  said  Tate  to  collect,  sue  the  same,  and  to  receipt 
therefor  as  fully  as  we  or  either  of  us  could  do.  As  witness  oar 
hands  at  Ellsworth,  in  the  State  of  Kansas,  this  eighteenth  day  of 

May,  A«D.  1874. 

^'Mybrs  &  Gbebn.** 

There  was  a  judgment  for  the  plaintiff  for  912,203.81.  The 
defendants  thereupon  sued  out  this  writ,  and  assign  for  error 
that  the  court  below  erred,  — 

1.  In  permitting  the  plaintiff  to  read  in  evidence  the  written 
assignment  dated  Nov.  1,  1872,  signed  "  Myers  &  Green,  by 
Wm.  Green." 

2.  In  refusing  to  allow  the  defendants  to  prove  that  they 
were  induced  to  execute  the  bond  sued  on  by  the  false  and 
fraudulent  representations  of  Myers  &  Green  and  their  agents 
and  attorneys. 

3.  In  instructing  the  jury  that  "  the  assignment  of  Nov.  1, 
1872,  by  Green  to  Tate,  transferred,  under  the  evidence  in  this 
action,  the  bond  sued  on  in  this  case,  with  the  right  of  Tate  to 
sue  for  Green's  interest  therein." 

4.  In  instructing  the  jury  that  ^^  if  Slavens,  before  the  assign- 
ment to  him  of  Ferguson,  Slavens,  &  Co.'s  claim  against  Myers 
&  Green,  had  notice  of  the  assignment  of  the  bond  in  suit  to 
Tate,  you  will  disallow  the  defendants'  so-called  set-off." 

5.  In  instructing  the  jury  that  *'  if  Slavens  had  such  infor- 
mation or  knowledge  of  the  assignment  as  would  be  suiEcient 
to  put  any  reasonable  man  upon  inquiry,  when  such  inquiry, 
reasonably  followed  up,  would  have  led  to  an  ascertaining  of 
the  truth,  he  had  sufficient  notice  of  such  assignment." 

6.  In  instructing  the  jury  that  ^4f  the  firm  of  Myers  & 
Green,  on  the  eighteenth  day  of  May,  1874,  transferred  the 
judgment  and  bond  by  a  written  assignment,  and  in  such 
assignment  recited  that  they  had  theretofore  sold  the  de- 
mand against  George  &  Brothers  to  Tate,  and  that  the  bonds 
connected  therewith  belonged  to  Tate,  then  any  notice  to 
Slavens,  after  such  sale,  of  such  sale  would  prevent  the  set-off 
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in  this  action,  provided  such  notice  was  before  he  obtained  the 
seiroff.'' 

7.  In  instructing  the  jury  that  ^^an  assignment  of  the  claim 
in  suit  against  George  &  Brothers,  or  an  assignment  of  the 
judgment  rendered  thereon,  would  also  transfer  the  bond  sued 
on  in  this  action." 

8.  In  instructing  the  jury  that  ^'  if  the  defendant  Slavens, 
before  the  assignment  to  him  of  the  claim  of  Ferguson,  Slavens, 
&  Co.,  had  notice  of  the  assignment  to  Tate  of  the  Myers  & 
Green  claim  against  George  &  Brothers,  you  will  not  allow 
him  or  any  of  the  defendants  any  set-off  whatever." 

9.  In  refusing  to  instruct  the  jury  that  "  the  interest  of 
said  Green  in  said  demand  has  not  been  proved.  The  interest 
of  partners  in  the  property  of  the  firm  depends  on  the  condi- 
tion of  the  accounts  between  the  partners,  and  the  mere  state- 
ment that  Myers  &  Green  were  equal  partners  in  business  does 
not  show  what  the  interest  of  either  may  be  in  any  particular 
portion  of  the  property." 

Mr.  Nelson  Cobb  for  the  plaintiffs  in  error, 
3rr.  John  K,  Cravens^  contra, 

Mr.  Justice  Swayitb  delivered  the  opinion  of  the  court. 

The  errors  assigned  in  this  case  relate  to  three  subjects :  — 

The  admission  in  evidence  by  the  court  upon  the  trial  below 
of  the  instrument  dated  Nov.  1,  1872 ; 

The  refusal  by  the  court  to  permit  evidence  to  be  given  of 
fraud  by  the  defendant  in  error,  in  procuring  from  the  plain- 
tiffs in  error  the  bond  upon  which  the  judgment  below  was 
recovered ; 

And  the  instructions  given  by  the  court  to  the  jury  touching 
the  set-off  claimed  by  the  plaintiffs  in  error. 

These  several  topics  will  be  separately  considered. 

It  was  in  proof  that  the  firm  of  Myers  &  Green  were 
largely  indebted  to  Tate.  He  applied  to  Myers  for  payment. 
Myers  said  they  had  a  claim  against  George  &  Brothers  then 
in  suit.  He  requested  Tate  to  *'  go  up  and  see  Billy  Green," 
and  added,  ''  he  will  let  you  have  the  claim  against  Geoi'ge 
&  Brothers."  Tate  went  to  Green,  and  Green  had  the  instru- 
ment in  question  drawn,  and  after  its  eicecution  delivered  it  to 
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Tate.  Green  further  agi-eed  that  the  judgment  in  the  pending 
suit  should  be  assigned  to  Tate  as  soon  as  it  was  recovered. 

Tate  subsequently  saw  Myers  and  showed  him  the  assign- 
ment. He  said  it  was  "  all  right,"  and  Tate  thereupon  gave 
up  to  him  the  notes  of  Myers  &  Green  to  the  amount  of  the 
claim  agsiinst  George  &  Brothers. 

The  bond  was  given  to  prevent  the  execution  of  a  writ  of 
attachment  issued  for  the  seizure  of  the  property  of  George 
&  Brothers,  to  secure  the  payment  of  any  judgment  Myers  & 
Green  might  recover  against  them.  It  was  conditioned  for  the 
payment  of  such  judgment. 

Viewing  the  transaction  in  the  light  of  this  evidence,  it  can- 
not be  doubted  that  it  was  the  intention  of  both  parties  that 
the  bond  should  be  transferred  to  Tate,  and  we  think  that 
intent  was  made  effectual.  The  difficulty,  so  far  as  there  is 
any^  has  arisen  from  the  unskilfulness  of  the  draftsman  of  the 
instrument.  The  assignment  could  have  been  made  by  one  of 
the  partners,  and  he  could  have  made  it  by  parol.  Jones  v. 
Guaranty  ^  Indemnity  Company^  101  U.  S.  622 ;  Story,  Partn., 
sect.  101.  The  signature  of  the  firm  name  shows  that  the 
instrument  was  intended  to  be  the  act  of  both  partners,  and 
effect  must  be  given  to  it  accordingly.  This  can  be  done  upon 
settled  legal  principles  and  analogies: 

If  a  promissory  note  be  drawn,  "  I  promise  to  pay,"  &c.,  and 
is  signed  by  more  than  one  person,  it  is  the  joint  and  several 
note  of  all  who  sign  it.  OlerJc  v.  Blackstock^  1  Holt,  474: 
Hunt^  AdmWy  v.  AdamSy  5  Mass.  358 ;  s.  G.  6  id.  519. 

If  one  party  only  be  named  as  obligor  in  the  body  of  a 
bond,  and  others  sign  it  also,  all  are  bound.  In  no  other 
way  can  any  effect  be  given  to  the  signatures  of  those  not  so 
named.  The  intent  is  clear,  and  that  is  sufficient.  Parka 
V.  Brinherhoff,  2  Hill  (N.  Y.),  668 ;  Perkins  v.  &oodman,  2] 
Barb.  (N.  Y.)  228. 

A  bond  to  B.'s  executors,  B.  being  alive,  is  a  bond  to  B. 
Langdon  v.  Q-oole^  8  Lev.  21. 

In  Simpson  v.  Henderson  (1  Moo.  &  M.  800),  a  written 
contract  stipulated  that  a  ship  should  be  ready  to  take  freight 
on  board  ^^ forthwith.^*  ,  Parol  evidence  was  admitted  to  show 
the  surrounding  circumstances  when  the  contract  was  made. 
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Lord  Tenterden  said:  "The  word  ^forthwith,'  indeed,  in  tttrict- 
ness,  means  immediately ;  but  it  is  plain  this  cannot  be  the 
construction  to  be  affixed  to  it  here.  It  was  known  that  she 
required  some  repairs ;  at  least,  to  be  coppered,  and  some  time 
must  be  allowed  for  that."  He  left  it  to  the  jury  to  say 
whether,  under  the  circumstances,  the  vessel  had  been  made 
ready  within  a  reasonable  time. 

^^  Debt  on  an  obligation  conditioned  to  pay  £7^  by  28.  a 
week  until  the  £7  were  paid,  and  if  he  failed  of  the  payment 
of  the  2^.  at  any  of  the  days  wherein  it  ought  to  be  paid,  the 
obligation  to  be  void,  or  else  to  remain  in  full  force.     The  de- 
fendant pleads  that  he  did  not  pay  the  2«.  on  one  of  the  days 
wherein  it  ought  to  be  paid.     The  plaintiff  demurs.  .  .  .  The 
court  held  that  the  condition  should  be  taken  distributively, 
by   referring   particulars   to   particulars,  viz.  that   if   he  paid 
the  £1  the  obligation  should  be  void;  but  if  he  failed  of  pay- 
ing the  2^.  at  any  of  the  days,  it  should  be  in  full  force ;  to 
which  the  rest  agreed;  for  the  obligation  shall  not  be  of  no 
eflfect  if  by  any  means  it  may  be  made  good."     Vernon  Y.Alsop, 
2  Lev.  77.    It  has  been  said  by  an  eminent  writer  that  "  words 
are  the  counters  of  the  wise  and  the  money  of  the  unwise. 
Their  office  is  to  symbolize  ideas.     The  intent  of  the  parties 
is  the  contract,  and  whenever  that  is  ascertained,  however  in 
artificially  expressed,  it  is  the  duty  of  courts  to  give  it  effect. 

As  between  Myers  &  Green  and  Tate,  the  title  of  Tate  was 
good  by  estoppel.  The  consideration  which  passed  from  him 
to  them  made  it  so. 

A  title  to  real  estate  thus  acquired  is  effectual  either  for 
attack  or  defence  in  an  action  of  ejectment.  Dickinson  v.  Col- 
grove,  100  U.  S.  578. 

The  court  below  committed  no  error  in  this  connection. 

Proof  of  fraudulent  representations  by  Myers  &  Green,  be- 
yond the  recitals  in  the  bond,  to  induce  its  execution  by  the 
plaintiff  in  error,  was  properly  rejected. 

It  is  well  settled  that  the  only  fraud  permissible  to  be  proved 
at  law  in  these  cases  is  fraud  touching  the  execution  of  the 
instrument,  such  as  misreading,  the  surreptitious  substitution 
of  one  paper  for  another,  or  obtaining  by  some  other  trick  or 
device  an  instrument  winch  the  party  did  not  intend  to  give. 
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ffartahorn  et  al.  v  i>6u/,  19  How.  lill  ;  OMcrhout  v.  Shoemaker 
and  Others,  8  Hill  (N.  Y.),  513 ;  Belden  v.  DavieB.  2  Hall 
(N.  Y.),  433;  Franchot  v.  Leach,  6  Cow.  (N.  Y.)  506.  The 
remedy  is  by  a  direct  proceeding  to  avoid  the  instrument. 
Irving  v.  Humphrey^  1  Hopk.  (N.  Y.)  284. 

The  evidence  was  properly  rejected  for  another  reason. 

Where  a  party  reaps  the  benefit  which  the  bond  gives  in 
such  case.s,  and  is  called  upon  to  respond,  he  is  not  permitted 
to  repudiate  the  obligation  he  l)as  assumed. 

In  a  case  not  unlike  this  Judge  Story  said:  *••  The  question 
is  not  new,  and  I  am  entirely  satisfied  that  where  the  claimant 
voluntarily  accepts  a  delivei^  on  bail,  it  is  an  estoppel  of  his 
right  to  contest  the  validity  of  the  security.  He  accepts  or 
not  at  his  pleasure,  and  it  would  be  grossly  inequitable  if  he 
might  lie  by  until  the  close  of  the  cause,  receive  and  use  the 
property,  and  then,  by  detecting  an  error  in  the  bond,  set  the 
whole  judgment  of  the  court  at  defiance."      The  Brig  Struggle, 

1  Gall.  475.     See  also  Bigelow,  Estoppel,  p.  206,  and  pont^  and 

2  W^hart.  Evidence,  sect.  1039,  and  the  authorities  cited  by 
each  author. 

The  instructions  as  to  the  set-off  or  counter-claim  were  as 
favorable  to  the  plaintiffs  in  error  as  they  had  a  right  to  ask. 
The  jury,  upon  the  evidence,  found  against  them.  With  this 
result,  there  being  no  error  of  law  involved,  this  court  has 
nothing  to  do. 

It  is  insisted  that  the  court  erred  in  instructing  the  jury  that 
"an  assignment  of  the  claim  in  suit  against  George  &  Broth- 
ers, or  an  assignment  of  the  judgment  rendered  thereon,  would 
also  transfer  the  bond  sued  upon  in  this  action." 

In  this  there  was  no  error.  The  instruction  was  in  exact 
conformity  to  the  law  upon  the  subject.  Bowdoin  v.  Colman, 
W  Duer  (N.  Y.),  182 ;  Craig  v.  Parkin,  40  N.  Y.  181 ;  aaflin 
\.  Ostrom,  64  id.  581;  Pattison  v.  ffiill,  9  Cow.  (N.  Y.)  747; 
Uosmer  v.  True,  19  Barb.  (N.  Y.)  106. 

All  the  assignments  of  error  are  without  merit. 

Judgment  affirmed. 
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Wilson  i;.  McNamsb. 

1.  An  objection  not  taken  in  the  court  below  cannot  be  considered  here. 

2.  The  pilot  laws  of  the  State  of  New  York  are  not  in  conflict  with  the  Conf dm 

tion  of  the  United  States.  Ex  pai-te  McNiel  (13  Wall.  236)  and  Cool^  v 
Board  of  Wardens  of  Port  of  Philadelphia  (12  How.  299}  cited  and  realBnniHl 
A.  The  pih>t  may  recoTer  pilotage,  although  his  services  were  tendovd  to,  and 
refused  by,  the  master  of  the  vessel,  when  she  was  without  the  Jurisdiction 
of  the  State. 

Ebbob  to  the  Court  of  Appeals  of  the  State  of  New  York. 

McNamee  tendered  his  services  as  a  licensed  Sandy  Hook 
pilot  to  conduct  the  schooner  "  E.  E.  Racket"  by  way  of  Sandy 
Hook  to  the  port  of  New  York.  He  was  the  first  that  offered 
his  services.  The  tender  was  made  at  sea,  about  fifty  miles 
from  that  port.  The  vessel  was  from  a  foreign  port,  sailing 
under  register,  and  drew  nine  feet  of  water.  The  master 
refused  to  accept  the  services,  and  came  into  port  without  a 
pilot.  McNamee  demanded  the  compensation  allowed  by  the 
local  State  law,  and,  payment  having  been  refused,  brought 
this  suit  and  recovered  judgment  in  the  District  Court  of  the 
city  of  New  York  for  the  First  Judicial  Circuit  against  Wil- 
son, the  consignee  of  the  schooner.  The  case  was  thereupon 
removed  by  appeal  to  the  proper  Court  of  Common  Pleas,  and 
subsequently  to  the  Court  of  Appeals  of  the  State.  Those 
courts  successively  aflSrmed  the  judgment.  Wilson  sued  oat 
this  writ. 

The  laws  of  New  York  on  the  subject  of  pilotage  contaiii, 
among  other  provisions,  the  following :  — 

<'  All  masters  of  foreign  vessels,  and  vessels  from  a  foreign  port, 
and  all  vessels  sailing  under  register,  bound  to  or  from  the  port  of 
New  York,  by  the  way  of  Sandy  Hook,  shall  take  a  licensed  pilot; 
or,  in  case  of  refiisal  to  take  such  pilot,  shall  himself,  owners  or 
consignees,  pay  the  said  pilotage,  as  if  one  had  been  employed ; 
and  such  pilotage  shall  be  paid  to  the  pilot  first  speaking  or  ofler- 
ing  his  services  as  pilot  to  such  vesseL" 

The  fourth  section  of  the  act  of  Congress  approved  Aug.  7, 
1789  (1  Stat  54),  declares  that,  - 
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*^  All  pilots  in  ihe  buys,  iulets^  rivers,  harboi'S,  and  ports  of  the 
United  States  shall  continue  to  be  regulated  in  conformity  with 
the  existing  laws  of  tbr  States  respectively  wherein  such  pilots 
may  he,  or  with  such  laws  as  the  States  may  respectively  hereafter 
enact  for  the  purpose,  until  further  legislative  provision  shall  be 
made  by  Congress.^' 

This  onactment  will  also  be  found  in  sect.  4285  of  the  Re- 
vised Stiitutes. 

The  proviso  to  the  second  section  of  an  act  of  Congress  of 
Feb.  2,  1867  (14  Stat.  412),  is  in  these  words :  — 

'*  Nothing  in  this  act  contained,  or  in  the  act  of  which  it  is 
amendatory,  shall  be  construed  to  annul  or  affect  any  regulations 
established  by  the  existing  laws  of  any  State  requiring  vessels 
entering  or  leaving  a  poi*t  in  such  State  to  take  a  pilot  duly  au* 
thorized  by  the  laws  of  such  State,  or  of  a  State  situate  upon  the 
waters  of  the  same  port.'* 

Jfr.  James  S.  SUarm^  for  the  plaintiff  in  error. 
The  court  declined   hearing  counsel  for  the  defendant  in 
error. 

Mb.  Justice  Swatve,  after  stating  tke  ease,  delirered  the 
opinion  of  the  court. 

The  only  point  argued  here  was  the  validity  of  the  pilot 
law  of  New  York  with  reference  to  the  Constitution  of  the 
United  States. 

At  the  close  of  the  opening  argument  of  the  learned  connsel 
for  the  plaintiff  in  error,  we  announced  that  the  affirmaitiYe  of 
the  question  thus  presented  was  so  well  settled  by  the  repeated 
adjudications  of  this  court,  that  we  had  no  desire  to  hear  the 
counsel  for  the  defendant  in  error  upon  the  subject. 

Thereafter,  the  counsel  who  had  been  heard  submitted  a 
memorandum,  in  which  he  called  our  attention  particularly 
''  to  the  tenth  point  of  the  brief  of  the  plaintiff  in  error, 
namely,  that  the  tender  took  place  outside  of  the  jurisdietion 
of  t)>e  State  of  New  York.''  He  added :  ''  This  question  has 
never  yet  been  passed  upon  by  this  conrt  in  either  of  the  other 
[>ilot  cases." 

Our  opinion  wUl  be  confined  to  that  subjeot. 
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There  are  several  answers  to  tlie  suggestion. 

1.  The  objection  does  not  appear  to  have  been  taken  in  the 
Circuit  Court,  and  cannot,  therefore,  be  considered  here. 
Edwards  v.  ElliotU  21  Wall.  532. 

2.  A  vessel  at  sea  is  considered  as  a  part  of  the  territory  to 
which  it  belongs  v  hen  at  home.  It  carries  with  it  the  local 
legal  rights  and  legal  jurisdiction  of  such  locality.  All  on 
board  are  endowed  and  subject  accordingly.  The  pilot,  upon 
his  boat,  had  the  same  authority  from  the  laws  of  New  York 
to  tender  and  demand  employment,  and  the  same  legal  con- 
sequences, under  the  circumstances,  followed  the  refusal  of  the 
master  a«  if  both  vessels  had  then  been  infra  fauces  terrce^  where 
the  municipal  jurisdiction  of  the  State  was  complete  and  ex- 
clusive. The  jurisdiction  of  the  local  sovereign  over  a  vessel, 
and  over  those  belonging  to  her,  in  the  home  port  and  abroad 
on  the  sea,  is,  according  to  the  law  of  nations,  the  same. 
Dana's  Wheaton,  p.  169,  sect.  106  ;  1  Kent,  Com,  27  ;  VatteL 
bk.  1,  c.  19,  sect.  216 ;  2  Rutherford's  Inst.,  bk.  2,  c.  9,  sects. 
8,19. 

The  principle  here  recognized  is,  of  coarse,  subject  to  the 
paramount  authority  of  the  Constitution  and  laws  of  the 
United  States  over  the  foreign  and  inter-state  commerce  of 
the  country,  and  the  commercial  marine  of  the  country  engaged 
in  such  commerce,  and  subject  also  to  the  like  power  of  Con- 
gress ^'  to  define  and  punish  piracies  and  felonies  committed 
on  the  high  seas  and  offences  against  the  law  of  nations.*' 
See  Ex  parte  McNiel,  18  Wall.  286. 

Speaking  of  the  universal  law  of  reason,  justice,  and  con- 
science, of  which  the  law  of  nations  is  necessarily  a  part, 
Cicero  said :  ^^  Nor  is  it  one  thing  at  Rome  and  another  at 
Athens,  one  now  and  another  in  future,  but  among  all  nations 
it  is,  and  in  all  time  will  be,  eternally  and  immutably  the 
same."     Lactantius  Inst.  Div.,  bk.  7,  c.  8. 

8.  Conceding  that  the  pilot  laws  of  the  several  States  are 
regulations  of  commerce,  Mr.  Justice  Story  said,  ^^  They  have 
been  adopted  by  Congress,  and  without  question  are  control- 
lable by  it."     2  Story,  Const.,  sect.  1071. 

Mr.  Chief  Justice  Marshall,  in  Oibboni  v.  Ogden^  said: 
'*  When  the  government  of  the  Union  was  brought  into  exist- 
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ence,  it  found  a  system  for  the  regulation  of  pilots  in  force  in 
every  State.  The  act  which  has  been  mentioned  adopts  /this 
system,  and  gives  it  the  same  validity  as  if  its  provisions  had 
been  specially  made  by  Congress."  9  Wheat.  1,  207.  The 
longHX>ntinued  silence  of  Congress,  with  its  plenary  power,  in 
the  presence  of  such  legislation  by  the  States  concerned,  is 
itself  an  implied  ratification  and  adoption,  and  is  equivalent 
in  its  consequences  to  an  express  declaration  to  that  effect. 
Atkin$  V.  The  Disintegrating  Company^  18  Wall.  272. 

The  several  acts  of  Congress  bearing  on  the  subject  are  fully 
referred  to  in  Ux  parte  McNiel^  supra.  In  that,  and  in  the 
earlier  and  more  elaborate  case  of  Cooley  v.  Board  of  Wardens 
of  Ptyrt  of  Philadelphia  (12  How.  299),  this  subject,  in  all  its 
aspects,  was  so  fully  considered  that  further  remarks  on  the 
present  occasion  are  deemed  unnecessary. 

Judgment  affirmed 


Edwabds  v.  Ukitbd  States. 

A.  sued  out  a  writ  of  error  returnable  to  the  October  Term,  1S77.  The  return 
was  duly  made,  the  transcript  of  the  record  lodged  in  the  clerk's  office  In 
September  of  that  year,  and  a  citation  issued  and  served  in  time ;  but  by  an 
oversight  of  A/s  counsel  no  fee-bond  was  given.  The  cause  was  not  docketed. 
In  September,  1878,  the  bond  was  filed  and  the  cause  then  docketed,  no  mo- 
tion to  docket  and  dismiss  having  in  the  mean  time  been  made.  Htid^  that  a 
motion  made  at  the  present  term  to  dismiss  the  writ  must  be  denied. 

Motion  to  dismiss  a  writ  of  error  to  the  Circuit  Court  of 
the  United  States  for  the  Western  District  of  Michigan. 
The  facts  are  stated  in  the  opinion  of  the  court. 

Mr,  J,  W.  Stone  and  Mr.  M.  J.  Smiley  in  support  of  the 
motion. 

Mr,  H.  F.  Severens^  contra. 


Mb.  Chief  Justice  Waite  delivered  the  opinion  of  the 
court. 

The  wiit  of  error  in  this  case  was  returnable  to  the  October 
Term,  1877.     The  return  was  duly  made,  and  a  transcript  of 
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the  record  lodged  in  the  office  of  the  clerk  of  this  court  on  the 
27th  of  September,  1877.  A  citation  in  due  form  was  issued 
and  served  in  time.  By  an  oversight  of  the  counsel  for  the 
plaintiff  in  error  no  fee-bond  was  given,  and  the  cause  waA  not 
docketed  during  the  term  of  1877.  No  motion  to  docket  and 
dismiss  was  ever  made,  and  on  the  3d  of  September,  1878,  the 
attention  of  counsel  having  been  called  to  the  omission  of  the 
security  for  costs,  an  acceptable  bond  was  given  and  the  cause 
docketed  in  form.  Under  these  circumstances  we  are  not  in- 
clined to  dismiss  the  suit.  We  are  aware  that  in  some  of  the 
cases  it  has  been  said  that  a  writ  of  error  or  an  appeal  becomes 
inoperative  if  a  transcript  is  not  filed  and  the  cause  docketed 
during  the  term  to  which  it  is  made  returnable,  but  this  has 
always  been  in  cases  where  a  return  had  not  been  made  and 
a  transcript  had  not  been  filed  within  the  time.  The  language 
should,  therefore,  be  construed  in  connection  with  those  facts. 
In  Owings  v.  TiemarCi  Lessee  (10  Pet.  447)  and  Van  Rensse- 
laer V.  Watts  (7  How.  784),  leave  was  given  to  docket  the 
cause  after  the  term,  when  the  transcript  had  been  filed  in 
time,  but  through  inadvertence  a  fee-bond  had  not  been  given 
and  there  had  not  been  in  the  mean  time  a  motion  to  docket 
and  dismiss.  That  is  this  case.  In  Selma  ^  Meridian  Rail- 
road Co,  V.  Louisiana  National  Bank  (94  U.  S.  253),  the  tran- 
script was  filed  in  time,  but  the  cause  not  docketed  because  of 
a  failure  to  furnish  a  fee-bond.  In  this  state  of  things,  and 
while  the  default  continued,  a  motion  to  docket  and  dismiss 
was  made  under  rule  9,  and  granted.  At  the  next  term  the 
appellant  appeared,  and  moved  to  set  aside  the  order  of  dis- 
missal and  docket  his  appeal.  This  we  refused,  under  the  cir- 
cumstances of  that  case.  After  a  cause  has  been  docketed  and 
dismissed  it  cannot  be  again  docketed  unless  by  order  of  the 
court.  Such  is  the  rule.  If  a  return  is  made  and  the  tran- 
script deposited  in  the  clerk's  office  in  time,  our  jurisdiction 
is  kept  alive.  The  docketing  of  the  cause  after  that  is  mere 
procedure,  and  if  unreasonably  delayed,  the  parties  may  be 
subjected  to  the  consequences  of  a  failure  to  prosecute  a  suit^ 
which  rest  largely  in  the  discretion  of  the  court  when  not  pro- 
vided for  by  rules.     Rule  9  is  of  that  class. 

In  this  case  it  is  abundantly  shown  tliat  the  omission  to  give 
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the  bond  was  through  iuadvertence  and  without  any  intention 
to  delay  the  due  prosecution  of  the  suit.  No  harnl  has  been 
done,  save  possibly  a  short  extension  of  the  time  for  bring- 
ing on  the  hearing.  The  defendants  in  error  hWve  delayed 
their  motion  to  dismiss  until  a  new  writ  id  barred  by  lapse 

of  time. 

Mdtiofi  deified. 


Bennett  v.  Railroad  Company! 

The  owner  or  occupant  of  land  who  induces  or  leads  others  to  come  upon  it  fur 
a  lawful  purpose  is  liable  in  damages  to  them  —  they  using  due  care  —  for 
injuries  occasioned  by  the  unsafe  condition  of  the  land  or  its  approaches,  if 
such  condition  was  known  to  him  and  not  to  them,  and  he  negligently  suffered 
it  to  exist,  without  giving  timely  notice  thereof  to  them  or  tlie  public. 

Error  to  the  Circuit  Court  of  the  Unit^  States  for  the 
District  of  Kentucky. 

The  caije  is  stated  in  the  opinion  of  the  couit. 

Mr,  Walter  Evans  for  the  plaintiff  in  error. 
There  was  no  opposing  council. 

Mr.  Justice  Harlan  delivered  the  opinion  of  the  court. 

This  was  an  action  by  John  Bennett  against  the  Louisville 
and  Nashville  Railroad  Company,  comtrienced  by  a  petition 
framed  in  accordance  with  the  Kentucky  Code  of  Practice  in 
civil  cases.  Its  object  is  to  recover  damages  for  persoiial  in- 
juries alleged  to  have  resulted  from  negligence  or  want  of 
proper  care  on  the  part  of  the  agents,  sei-vaiits,  and  employes 
of  the  defendant,  a  corporation  engaged  in  the  business  of 
transporting  freight  and  passengers  for  hire.  The  petition 
was  twice  amended,  and  a  demurrer  thereto  having  been  sus- 
tained, judgment  was  given  for  the  defendant.  After  judg- 
ment the  plaintiff  died,  and  the  action  was  revived  in  this 
court  in  the  name  of  Martha  J.  Bennett,  his  personal  repre- 
sentative. 

The  controlling  question  before  us  is  whether  the  amended 

[>etition   makes  out   a  cause  of  action   against  the  company. 
VOL.  XII.  37 
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Under  its  aveiinentB  and  for  the  purposes  of  this  case,  as 
presented,  we  must  assume  the  existence  of  the  following 
facts :  — 

In  the  year  1876,  the  deceased  was  a  passenger  on  the  cars 
of  the  defendant  from  Vernon  to  Danville,  in  the  St-ate  of 
Tennessee.  At  the  last-named  place  he  ieft  the  train  for  the 
purpose  of  taking  the  steamer  '^  Rapidan,"  whicli  belonged 
to  the  Evansville  and  Tennessee  River  Packet  Company,  and 
was  engaged  in  the  navigation  of  that  river.  Its  customar}' 
place  of  landing  for  Danville  and  immediate  vicinity,  on  that 
side  of  the  river,  was  at  a  wharf-boat,  moored  at  or  against  a 
lot  within  a  few  hundred  yards  of  the  railroad  station.  Be- 
tween the  railroad  company  and  the  packet  company  there 
was,  at  the  time,  an  arrangement  or  contract,  by  the  terms 
of  which  each  party  enjoyed  a  community  of  interest  (in 
what  proportion  it  is  not  stated)  in  the  freight  and  passenger 
traffic  at  that  point.  Each  was  at  liberty  to  sell  through 
tickets,  and  give  through  bills  of  lading,  over  both  lines.  The 
wharf  and  the  lot  were  owned  by,  and  were  under  the  ex- 
clusive control  of,  the  railroad  company.  The  former  was 
used  by  the  company  and  the  public  for  storing  freight,  and 
as  a  convenient  place  for  the  landing  of  steamboats  navi- 
gating the  river.  The  lot  had  been  purchased  and  used  by 
the  company  in  connection  with  the  wharf -boat,  for  the  pur- 
pose of  facilitating  its  passenger  business,  as  well  as  for  the 
receipt  and  discharge  of  freight  coming  from  the  river  to  the 
railroad,  or  going  from  the  railroad  to  the  river.  For  such  use 
of  its  wharf-boat  and  landing  the  railroad  company  received 
benefit  and  compensation.  To  further  facilitate  its  freight 
and  passenger  business,  the  railroad  company  had  erected  and 
maintained  upon  such  lot,  in  front  of  the  wharf-boat,  a  large 
open  shed-depot,  about  two  hundred  and  forty  feet  in  length 
and  twenty  feet  in  width,  in  the  centre  of  which  was  a  room 
or  apartment  containing  an  engine,  which  was  used  for  the 
purpose  of  hauling  freight  to  and  from  the  river  by  means  of 
flats  or  cars  drawn  by  ropes  on  railroad  tracks.  These  cars 
were  pulled  up  the  bank  into  spaces  (of  which  there  were  four, 
two  on  each  side  of  the  engine-room)  left  in  the  floor  of  the 
depot.     These  spaces  or  hatch- holes,  as  they  are  called,  were 
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about  eleven  feet  in  extent,  and  reached  from  the  nver  side  of 
the  depot  nearly  to  its  centre. 

The  customary,  and  indeed  the  only  safe,  available,  and 
convenient  route  for  persons  passing  from  Danville  to  the 
steamboat  landing  was  along  a  plank-way  (on  each  side  of 
which  the  ground  was  low  and  marshy),  about  six  hundred 
yards  in.  length,  extending  from  Danville  along  a  side-track 
of  the  i-ailroad,  and  terminating  at  or  near  the  northern  end  of 
the  depot ;  thence  up  a  flight  of  steps  to  the  depot  floor,  and 
across  the  floor  of  the  depot  towards  its  southern  end  ;  thence 
down  a  flight  of  steps,  located  between  two  of  the  hatch-holes, 
to  the  wharf-boat,  over  a  macadamized  or  gravel  way.  The 
latter  and  the  plank-way  were  constructed  by  the  railroad 
company  for  the  convenience  of  those  going  upon  business  to 
or  from  the  steamboat  landing.  The  custom  of  travellers  pass- 
ing between  the  railroad  station  at  Danville  and  the  steam- 
boat landing  to  use  as  a  foot-way  the  plank-road,  the  depot 
floor,  and  the  macadamized  way  leading  to  the  wharf-boat,  was 
not  only  a  necessary  one,  but  was  known  to  and  permitted  by 
that  company.  There  was  no  path  or  safe  or  convenient  way 
around  the  shed-depot  to  the  wharf. 

Such  was  the  situation  when  the  deceased  reached  Danville 
by  the  cars  of  the  company.  He  stopped  at  a  hotel  to  await 
the  coming,  that  night,  of  the  steamer  '•^  Rapidan,"  whose  usual 
hoars  of  arrival  at  the  landing  were  known  to  the  railroad 
company.  Some  time  after  midnight  the  steamer  reached  the 
vicinity  of  the  landing,  and,  by  whistle,  signalled  for  landing 
at  the  wharf-boat.  Deceased  started  from  the  hotel  for  the 
steamboat,  for  the  purpose  of  prosecuting  his  journey,  taking 
with  him  a  lighted  lantern.  He  went  upon  the  plank-way 
leading  to  the  shed-depot,  having  been  informed  by  the  land- 
lord that  that  was  the  proper  route  to  take.  He  had  proceeded 
but  a  short  distance  when  the  wind  extinguished  the  light,  anr] 
fearing  the  boat  would  immediately  depart,  and  being  able  to 
see  the  plank-way,  he  proceeded  to  the  depot  (which  was 
unlighted),  and,  passing  up  the  steps  at  its  northern  end,  he 
attempted  to  cross  the  floor  in  the  direction  of  the  steps,  at 
the  southern  end,  leading  down  to  the  macadamized  or  grave) 
way  which  we  have  described.     He  was  unaware  of  the  exist 
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ence  of  the  openings,  or  hali^li-tiioles  iu  the  depot •  floor^  or  of 
any  other  obstruction  or  danger  in  his  path,  and^:  althoagh 
using  due  care^  he  fell  tbiroogk  one -of  the  hatch-holee(wltieh 
had  been  left  uncovered  and  unguairded  ior  some  time  before), 
down,  a  distance  of  at  least t  five  feet,,  .upon  the  croBs^ies  and 
rails  beneath.  By  the  rfall  his  left  ankle  and  foot  weve  broken 
and  crushed,  causing  seyei'e 'and  permanent  injury,  attended  by 
sickness  and  long,  confinement  to  his  bed.  The  demnrrer  con- 
cedes that  the  company  was  aware  as.  well  of  the  condition  of 
the  hatch-holes  in  the  depot  ilooo,  as  that  such  condkioawfts 
unsafe  and  dangerous  to  the.  trayelling  public. 

The  right  to  revive  this  action  in  thename^of  the*  peraonal 
representative  of  Bennett  seema  to  be  clear  under  the  laws 
both  of  Kentucky  and  Tennessee,  by  eaeh  of  which  States  the 
defendant  was  incorporated,. and  in  the  latter  of  which  occarred 
the  injuries  for  which  damages  are  claimed.  Kentucky  Qen. 
Stat.  179 ;  Tennessee  Code^  sect.  2846. 

The  facts  disclosed  by  the  pleadings,  and  by  the  demurrer 
e<)nceded  to  exist,  seem  to  bring  this  case  within  the  rule — 
t'ounded  in  justice  and  necessity,  and  illustrated  in  many  ad- 
judged cases  in  the  American  courts  — that  the  owner  or  ooeu- 
pant  of  land  who,  by  invitation,  express  or  implied,  indaoee  or 
leads  others  to  come  upon  his  premises,*  for  any  lawful  pnrpose^ 
is  liable  in  damages  to  such  persons  — they  using  due* care — 
for  injuries  occasioned  by  the  unsafe  condition  of  the  land  or 
its  approaches,  if  such  condition  was  known  to  him  and  not 
to  them,  and  was  negligently  suffered  to  exist,  without. timely 
notice  to  the  public,  or  to  those  who  were  likely  to  act  upon 
such  invitation.  Railroad  Company  v.  Harming^  15.  Wall.  649; 
(Utrleton  ^  OtherB  v.  Franconia  Irtm,^^  Steel  Co.^  99  Man. 
216 ;  Sweeny  v.  Old  Colony  ^  Newport  Railroad  Co.^  10  AUea 
(Mass.),  868;  Wharton,  Negligence,  sects.  849-852;  Cooley, 
Torts,  604-607,  and  authorities  cited  by  those  authors.  The< 
iast-named  author  says  that  when  one  ^^  expressly  or  by  impli" 
cation  invites  others  to  .come  upon  his  premises,  whether  for 
business  or  for  any  other  purpose,  it  is  his  duty  to  be-  rea- 
sonably sure  that  he  is  not  inviting  them  into  danger,  and  to 
that  end  he  must  exercise  ordinary^care  and  prudence  to  render 
the  premiif^es  reasonably  safe  for  the  viait." 
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The  rale  is  also  illustrated  in  many  cases  in  the  English 
courts,  some  of  which  it  may  be  irell  to  examine.  One,  re- 
feri^  to  bj  this  ccnzrt  in  Railroad  v.  Harming^  is  Gorby  v.  HUl^ 
4  C.  B.  N.  8.  562.  That  was  an  action  for  an  injmry  eastained 
by  the  plaintiff  while  travelling  upon  a  private  way  leading 
from  9  tnriipike  i^md  to  a  certain  building,  and  over  whicli 
parties  having  occasion  to  visit  such  building  were  likely  to 
pass,  and  were  accustomed  to  pass,  by  leave  of  die  owners 
of  tiie  soil.  The  defendant  negligently  obstructed  the  way 
b]  placing  thereon  certain  materials  without  giving  notice  or 
warning  of  the  obstruction  by  light  or  other  signal,  and  by  rea- 
son thereof  the  plaintifiTs  horse  was  driven  against  the  obstruc- 
tion and  injured.  One  of  the  pleas  was  that  the  defendant 
had  placed  the  materials  on  the  road  by  the  license  or  consent 
of  the  owners  of  the  soil.  Upon  the  argument  of  the  case, 
counsel  for  the  defendant  contended  that  the  owners  of  the 
soil,  and  consequently,  also,  any  person  having  leave  or  license 
from  them,  might,  as  against  any  other  person,  using  the  way 
by  the  like  leave  and  license,  place  an  obstruction  thereon 
without  incurring  responsibility  for  injury  resulting  therefrom, 
unless  in  the  case  where  an  allurement  or  inducement  was 
held  out  to  suoh  other  person  to  make  use  of  the  way.  Upon 
the  general  question,  as  well  as  in  response  to  this  argument, 
Cockburn,  C.  J.,  said :  "  It  seems  to  me  that  the  very  case  from 
which  the  learned  coimsel  seeks  to  distinguish  this  is  the  case 
now  before  us.  The  proprietors  of  the  soil  held  out  an  allure- 
ment whereby  the  plaintiff  was  induced  to  come  upon  the 
place  in  question  ;  they  held  out  this  road  to  all  persons  having 
occasion  to  proceed  to  the  asylum  as  the  means  of  access 
thereto.  .  .  .  Having,  so  to  speak,  dedicated  the  way  to  such 
of  the  general  public  as  might  have  occasion  to  use  it  for  that 
purpose,  and  having  held  it  out  as  a  safe  and  convenient  mode 
of  access  to  the  establishment,  without  any  reservation,  it  was 
not  competent  for  them  to  place  thereon  any  obstruction  calcu- 
lated to  render  the  road  unsafe,  and  likely  to  cause  injur}'  tc 
those  persons  to  whom  they  held  it  out  as  a  way  along  which 
they  might  safely  go.  If  that  be  so,  a  third  person  could  not 
acquire  the  right  to  do  so  under  their  license  or  permission." 
In  the  same  case.  Williams,  J.,  said :  ^^  I  see  no  reason  why  the 
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plaintiff  should  not  have  a  remedy  against  such  a  wrong-doer, 
just  as  much  as  if  the  obstruction  had  taken  place  upon  a 
public  road.  Good  sense  and  justice  require  that  he  should 
have  a  remedy,  and  there  is  no  authority  against  it/'  Willes, 
J,,  remarked :  ^^  The  defendant  has  no  right  to  set  a  trap  for 
the  plaintiff.  One  who  comes  upon  another's  land  by  the 
owner's  permission  or  invitation  has  a  right  to  expect  that  tlie 
owner  will  not  dig  a  pit  thereon,  or  permit  another  to  dig  a 
pit  thereon,  so  that  persons  lawfully  coming  there  may  receive 
injury." 

Another  case,  often  cited,  is  Chapman  v.  RothwelU  1  EL,  B. 
&  E.  168.  The  declaration  there  charged  that  the  defendant 
was  in  possession  and  occupation  of  a  brewery,  office,  and 
passage  leading  thereto  from  the  public  street,  used  by  him  for 
the  reception  of  customers  and  others  in  his  trade  and  busi- 
ness as  a  brewer.  The  passage  was  the  usual  and  ordinary 
means  of  ingress  and  egress  to  and  from  the  office,  from  and 
to  the  public  street.  The  defendant  negligently  permitted  a 
trap-door  in  the  floor  of  that  passage  to  be  and  remain  open, 
without  being  properly  guarded  and  lighted.  The  plaintiffs 
wife  had  been  to  the  brewery  office  as  a  customer  in  the  de- 
fendant's business,  and  was  walking  along  the  passage  on  her 
return  to  the  public  street,  when  she  fell  through  the  trap-door 
and  was  injured  and  killed.  Upon  the  argument,  counsel  for 
defendant  insisted  that  no  facts  appeared  showing  it  to  be  the 
duty  of  the  defendant  to  keep  the  trap-door  closed.  To  this 
Erie,  J.,  replied,  with  the  sanction  of  Lord  Campbell,  C.  J., 
''  If  you  invite  a  customer  to  come  to  your  shop,  and  leave  a 
pitfall  open,  or  a  large  iron  peg  in  the  part  of  the  floor  over 
which  the  customer  is  likely  to  tread,  is  not  that  a  duty  and  a 
breach,  if  accident  ensues  ?  "  The  court  there  drew  a  distinc- 
tion between  the  case  of  a  mere  visitor,  a8  in  Southcote  v.  Stan- 
ley (1  H.  &  N.  247),  and  a  customer,  who,  as  one  of  the 
public,  is  invited  for  the  purposes  of  business  carried  on  by 
the  owner  or  occupier  of  the  premises. 

In  Indermaur  v.  DameB  (Law  Rep.  1  C.  P.  274,  and  2  id. 
318),  the  court,  referring  to  the  class  of  persons  who  visit 
premises  upon  business  which  concerns  the  occupier,  and  upon 
his  invitation,  expn>ss  or   implied,  said   that   it  was   settled 
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law  that  a  visitor  of  that  class,  ^^  using  reasonable  care  on  his 
part  for  his  own  safety,  is  entitled  to  expect  that  the  occupier 
sliall,  on  his  part,  use  reasonable  care  to  prevent  damage  from 
unusual  danger  which  he  knows  or  ought  to  know ;  and  that, 
where  there  is  evidence  of  neglect,  the  question  whether  such 
reasonable  care  has  been  taken,  by  notice,  lighting,  guarding, 
or  othei'wise,  and  whether  there  was  contributoiy  negligence 
in  the  sufferer,  must  be  determined  by  a  jury  as  a  matter  of 
fact." 

In  Lancaster  Canal  Co.  v.  Pamaby^  11  Ad.  &  El.  280,  which 
was  the  case  of  a  company  making  a  canal  for  their  profit, 
and  opening  it  to  the  public  use  on  payment  of  tolls,  it  was 
held  by  the  Exchequer  Chamber  that  the  common  law,  in 
such  a  case,  imposed  a  duty  upon  the  proprietors,  not  perhaps 
to  repair  the  canal,  or  absolutely  to  free  it  from  obstructions, 
but  to  take  reasonable  care,  so  long  as  they  kept  it  open  for 
the  public  use  of  all  choosing  to  navigate  it,  that  they  may 
navigate  it  without  danger  to  themselves  or  property. 

The  same  principle  was  applied  by  the  Exchequer  Chamber 
in  QihhB  v.  TruBtees  of  the  Liverpool  Docks,  3  H.  &  N.  164. 
That  was  an  action  by  the  owners  of  a  ship  to  recover  for  an 
injury  done  to  the  cargo  by  reason  of  the  ship,  when  entering, 
having  struck  a  bank  of  mud  carelessly  and  negligently  left  in 
and  about  the  entrance  to  the  dock.  The  defendants  were 
not  individually  profited  by  the  operations  of  the  company  of 
which  they  were  trustees,  but,  by  statute,  were  bound,  as  such 
trustees,  to  apply  the  tolls  received  in  maintaining  the  docks, 
and  in  paying  the  debt  contracted  in  making  them.  The 
court,  speaking  by  Coleridge,  J.,  held,  that  whether  the  de- 
fendants received  the  tolls  for  a  beneficial  or  a  fiduciary  pur- 
pose, the  knowledge,  upon  their  part,  that  the  entrance  to  the 
dock  was  dangerous,  imposed  upon  them  the  duty  of  closing 
the  dock  against  the  public,  as  soon  as  they  became  aware  of 
ltd  unsafe  condition ;  that  they  had  no  right,  with  a  knowledge 
of  its  comlition,  to  keep  it  open  and  to  invite  the  vessel  in 
question  into  the  peril  which  they  knew  it  must  encounter,  by 
continuing  to  hold  out  to  the  public  that  any  ship,  on  the 
payment  of  the  tolls  to  them,  might  enter  and  navigate  the 
dock. 
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The  j,u4gD)ent  was  iiffirmed  upon  full  consideration  in  the 
House  of  Lords,  11  H.  X.  Cas.  686.  In  the  opinion,  there 
delivered  by  Mr.  Justice  Blackburn,  on  behalf  of  all  the 
judges  who  heard  the  argument,  among  whom  were  Lords 
Cranworth,  Wensleydale,  and  Westbury,  it  was  said,  "  For  a 
body  corporate  never  can  either  take  care  or  neglect  to  take 
care,  except  through  its  servants ;  and  (assuming  that  it  was 
the  duty  of  the  trustees  to  take  reasonable  care  that  the 
dock  was  in  a  fit  state)  it  seems  clear  that  if  they,  by  their 
servants,  had. the  poieans  of  knowing  that  the  dock  was  in  an 
unfit  state,  and  were  negligently  ignorant  of  its  state,  they 
did  neglect  this  duty  and  did  not  take  reasonable  care  that 
it  was  fit." 

We  forbear  further  citation  of  authorities.  It  is  clear  that 
the  rule  \vhich  obtains  in  the  English  courts  is  in  harmony 
with  that  generally  recognized  in  the  courts  of  this  country.  . 

We  entertain  no  doubt  that  upon  the  case,  as  made  by  the 
pleadings,  the  railroad  company  is  liable  in  damages.  As 
the  depeased  did  not  purchase  from  the  railroad  company  a 
through-ticket,  but  only  a  ticket,  over  its  line,  from  Vernon  to 
Danville  station,  it  may  be  argued  that  the  relation  of  carrier 
and  passenger,  which  existed  between  the  company  and  him, 
terminated  when  he  left  the  train  at  Danville  station,  and, 
consequently,  that  there  was  no  breach  of  the  company's  con- 
tract of  transportation.  But  there  was,  nevertheless,  a  breach 
of  legal  duty  or  obligation  for  which,  as  property  owner,  the 
railroad  company  is  responsible. 

It  cannot  be  pretended  that  Bennett,  at  the  time  he  was 
injured,  was,  in  any  sense,  a  trespasser  upon  the  premises  of 
the  company.  Nor  is  this  case  like  many,  cited  in  the  books, 
of  mere  passive  acquiescence  by  the  owner  in  the  use  of  his 
premises  by  others.  Nor  is  it  a  case  of  mere  license  or  per- 
mission by  the  owner,  without  circumstances  showing  an  in- 
vitation extended,  or  an  inducement,  or,  in  the  language  of 
some  of  the  cases,  an  allurement,  held  out  to  him  as  one  of 
the  general  public.  It  is  sometimes  difficult  to  determine 
whether  the  circumstances  make  a  case  of  invitation,  in  the 
technical  sense  of  that  word,  as  used  in  a  large  number  of 
adjudged  cases,  or  only  a  case  of  mere  license.     "The  prin 
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ciple,"  says  Mr.  Campbell,  in  liis  tretitise  on  Negligence,  "ap- 
pears to  be  that  invitation  is  inferred  where  there  is  a  com- 
mon interest  or  mutual  advantage,  while  a  license  is  inleneii 
where  the  object  is  the  mere  pleasure  or  benefit  of  the  person 
osing  it." 

As  each  case  must  largely  depend  upon  its  special  circum- 
stances, we  shall  not  attempt  to  lay  down  a  general  rule  upon 
the  subject.  It  is  quite  sufficient  to  say  that  no  difficulty  of 
discrimination  exists  in  the  case  before  us.  This  is  the  case 
of  a  traveller,  going  upon  a  way  which  had  been  constructed 
and  was  maintained  by  a  railroad  company,  in  part  for  its  own 
benefit  and  profit,  to  be  used  by  all,  without  distinction,  who 
desired,  for  pui*poses  of  business,  to  pass  to  and  from  the  com- 
pany's wharf-boat,  moored  at  an  established  landing  upon  a 
public  navigable  river.  The  deceased,  when  injured,  was 
using  the  premises  for  some  of  the  very  purposes  for  which 
they  had  been  appropriated,  and  to  which  they  had  been,  in  a 
sense,  dedicated  by  the  owner.  They  were  so  situated,  with 
reference  to  the  river,  and  were  so  occupied  and  controlled  by 
the  company  as  not  only  to  invite  their  use  by  the  public,  but 
practically  to  compel  those  having  business  at  the  river  land- 
ing to  abandon  such  business,  or,  in  its  prosecution,  to  pass 
over  the  route  through  the  shed-depot.  It  was,  therefore,  the 
plain  duty  of  the  company  to  take  such  precautions,  from 
time  to  time,  as  ordinary  care  and  prudence  would  suggest  to 
be  necessary  for  the  safety  of  those  who  had  occasion  to  use 
the  premises  for  the  purposes  for  which  they  had  been  appro- 
priated by  the  company,  and  for  which,  with  its  knowledge 
and  permission,  it  was  commonly  used  by  the  public. 

We  are  all  of  opinion  that  the  pleadings  state  facts,  sufficient 
to  require  an  answer  from  the  defendant.  It  is  a  case  peculiarly 
for  the  consideration  of  a  jury  of  practical  men,  who,  under 
])roper  instructions,  can  best  ascertain  to  what  extent,  if  at  all, 
under  the  circumstances  actually  existing,  the  railroad  com- 
pany was  negligent  in  the  discharge  of  any  duty  or  obligation, 
imposed  by  the  law,  and  how  far,  if  at  all,  the  deceased  was 
wanting  in  due  care  upon  the  occasion  when  he  was  injured. 

To  guard  against  misapprehension,  it  is  proper  to  remark 
also  that  we  must  not  be  understood  as  making  the  plaintiff's 


686  Springer  r.  Unitkd  States.  [Sup.  Ct 

right  of  recovery  dependent  upon  proof  of  every  single  fact 
averred  in  the  pleadings,  or  which  has  been  recited  in  this 
opinion.  We  have  considered  the  case  in  the  light  of  the 
facts,  as  averred,  and,  by  the  demurrer,  conceded  to  exist. 
Upon  the  trial,  after  issue  joined,  the  court  will  have  no  diffi- 
culty, in  view  of  what  we  have  said,  in  determining  whether 
the  case,  as  actually  presented  to  the  jury,  shows  a  breach  of 
duty  or  legal  obligation  upon  the  part  of  the  railroad  company, 
for  which  it  may  be  liable  in  damages. 

The  judgment  will  be  reversed,  and  the  cause  remanded 
with  directions  to  overrule  the  demurrer,  and  for  farther  pro- 

i^eedings  in  conformity  with  this  opinion ;  and  it  is 

So  ordered. 


Spbikgbr  v.  Unitbd  States. 

1.  Certain  lands  of  A.  were  diBtrained  and  lold  bj  reason  of  his  refuaal  to  pay 

the  income  tax  assessed  against  him  under  the  act  of  June  90,  1864  (13 
Stat.  218),  as  amended  bj  the  act  of  March  3, 1806  (id.  4d9),  he  having  no 
goods  or  chattels  known  to  the  proper  officers  out  of  which  the  tax  and 
penalty  could  have  been  made.  The  United  States  became  the  purchaser 
of  the  lands,  received  a  deed  therefor,  and  brought  ejectment  against  him. 
JEf«/</,  that  he  cannot  raise  the  question  here  that  the  deed,  inasmuch  as  it 
refers  to  the  act  of  March  30  instead  of  that  of  June  30,  should,  on  the 
trial,  have  been  excluded  from  the  jury,  as  that  objection  to  its  admissi- 
bility in  evidence  was  not  made  in  the  court  of  original  Juriadiction. 

2.  Where  the  collector  acted  in  good  faith,  it  was  not  Improper  for  him,  in  the 

exercise  of  his  discretion,  to  sell  as  an  entirety  the  lands,  conaisting  of  two 
town  lots  which  were  enclosed  and  occupied  as  a  single  homestead,  a  dwell- 
ing-house being  upon  one  of  them  and  a  bam  on  the  other.  The  State 
statute  imder  wliich  they  were  separately  assessed  has  no  application  to 
his  proceedings. 

8.  Congress,  in  the  exercise  of  its  power  "  to  lay  and  collect  taxes,  duties,  imposts, 
and  excises,"  may,  to  enforce  their  payment,  authoriie  the  distraint  and 
sale  of  either  real  or  personal  property.  The  owner  of  the  property  so 
distrained  and  sold  is  not  thereby  deprived  of  it  without  due  process  of 
law. 

4.  Direct  taxes,  within  the  meaning  of  the  Constitution,  are  only  capitatioD  taxes 
as  expressed  in  that  instrument,  and  taxes  on  real  estate. 

6.  The  duty  which  the  internal  revenue  acts  provided  should  be  assessed,  oot 
lected,  and  paid  upon  gains,  profits,  and  incomes  was  an  excise  or  duXf. 
and  not  a  direct  tax,  within  the  meaning  of  the  Constitution. 
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Error  to  the  Circuit  Court  of  the  United  States  for  the 
Southern  District  of  Illinois. 

In  Jmie,  1866,  the  deputy  assessor  of  internal  revenue  for  the 
proper  district  in  Illinois  delivered  to  William  M.  Springer  a 
notice  in  writing,  with  certain  accompanying  forms,  requiring 
liim  within  ten  days  to  make  out  and  return,  according  to 
those  forms,  a  list  of  his  income,  gains,  and  profits  for  the  yeai 
1 866.  In  compliance  therewith,  Springer  made  out  the  neces- 
sary statement,  dated  June  21,  1866,  and  delivered  it  to  the 
deputy,  together  with  a  written  protest  against  the  authority 
of  the  latter  to  demand  the  statement,  on  the  ground  that  the 
acts  of  Congress  under  which  that  officer  acted  were  uncon- 
stitutional and  void.  The  statement,  showing  that  the  net 
income  received  by  Springer  for  the  year  1866,  and  subject 
to  taxation,  amounted  to  i50,798,  upon  which  the  sum  of 
$4,799.80  was  assessed  as  tax,  was  transmitted  to  David  T. 
Littler,  the  collector,  who,  Nov,  17,  1866,  payment  being  re- 
fused, served  a  notice  upon  Springer  demanding  payment,  and 
warning  him  that,  unless  it  should  be  made  within  ten  days, 
the  law  authorized  the  collection  of  the  tax,  together  with  a 
penalty  of  ten  per  cent  additional  by  distraint  and  sale. 

Payment  being  again  refused,  and  Springer  having  no  goods 
or  chattels  which  were  known  to  the  collector  or  his  deputy, 
the  collector,  Jan.  24,  1867,  caused  a  warrant  for  $6,279.78, 
the  amount  of  the  tax  and  penalty,  to  be  issued  and  levied 
upon  certain  real  estate  in  the  city  of  Springfield,  Sangamon 
County,  Illinois,  consisting  of  two  pieces  of  lots  in  the  same 
enclosure  without  any  division  fence,  and  belonging  to  Springer, 
u}X)n  one  of  which  pieces  was  located  his  dwelling-house  and 
upon  the  other  his  barn.  The  property  was  advertised,  and,  on 
March  15, 1867,  sold,  the  United  States  becoming  the  purchaser 
for  the  amount  of  the  tax,  penalty,  and  costs.  On  that  day 
I^i^tler,  as  collector,  made  and  executed  to  the  United  States 
a  deed  of  the  property,  which,  Nov.  28,  1868,  was  recorded  in 
the  recorder's  office  of  that  county.  Jonathan  Merriam,  his 
successor  as  collector,  made  and  executed,  April  17,  1874,  an- 
other deed  to  the  United  States  for  the  same  property.  Thi? 
deed  wa5  duly  recorded  April  23,  1874.  It  recites  the  assess- 
ment of  the  tax,  the  demand  therefor,  the  seizure  and  sale  of 
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t)ie  property  ^^  by  virtue  of  an  act  of  Congress  of  the  United 
States  of  Anieric&,  entitled  *  An  Act  to  .provide  internal  reve- 
nue to  support  the  government,  and  to  pay  interest  on  the  pub- 
lic debt,'  approved  July  1, 1862,  and  the  act  of  March  30, 1864, 
as  amended." 

Dec.  2,  1874,  the  United  States  broi]|ght  this  action  of  eject- 
ment sitgainst  Springer. 

At  the  trial  the  plaintiff,  having  proved  the  foregoing  facts, 
offered  in  evidence  the  deed  of  April  17, 1874 ;  but  the  dfi- 
fend^it  objected  thereto,  on  the  ground  that  the  deed  is  void, 
because  the  tax  demanded  of  him  was  a  direct  tax,  and,  not 
being  levied  in  the  manner  prescribed  by  the  Constitation,  was 
not  a  legal  or  valid  demand  upon  him ;  that  the  summary  levy 
upop  and  sale  of  his  property  without  opportunity  to  him  to 
be  heard  in  court  deprived  him  of  his  property  without  due 
process  of  law;  that  the  acts  of  Congress  purporting  to  au- 
thorize the  assessment  and  levy  of  the  tax,  the  sale  of  his 
property  and  the  execution  of  the  deed,  were  without  force  or 
validity ;  and  that  as  the  property  was  susceptible  of  division 
into  separate  tracts  or  lots,  the  laws  of  Illinois  were  disregai*ded 
by  not  selling  it  accordingly.  He  also  for  the  same  reasons 
objected  to  the  introduction  in  evidence  of  the  papers  pertain- 
ing to  the  assessment,  levy,  and  sale ;  but  the  court  overruled 
the  objection,  and  permitted  them  and  the  deed  to  be  read  in 
evidence.     The  defendant  thereupon  excepted. 

It  was  proved  by  the  defendant  that  he  purchased  the  lots 
from  different  parties,  that  they  are  separately  described,  are 
susceptible  of  division,  and  would  have  sold  to  better  advantage 
had  they  been  sold  separately ;  that  they  were  assessed  sepa- 
rately for  the  purpose  of  State  taxation,  and  were,  in  1866, 
worth  between  tlO,000  and  $12,000. 

The  court  thereupon,  at  the  request  of  the  plaintiff,  cbaiged 
the  jury :  1.  That  the  deed  in  .question  is  a  valid  instrument, 
and  transferred  to  the  United  States  tho  title  of  the  defendant 
in  and  to  the  lots.  2.  That  the  laws  or  acts  of  Congress  men- 
tioned in  said  deed  were  valid  enactments  at  the  time,  and 
authorized  the  proceedings  taken  in  the  premises.  1  o  which 
instructions  the  defendant  excepted,  and  asked  the  ooort  to 
charge  the  jury,  — 
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1.  That  the  tax  on  the  income,  gains,  and  profits  of  the 
defendant,  assessed  upon  him,  as  appears  by  the  evidence  in 
this  case,  was  a  direct  tax  within  the  meaning  of  the  Consti- 
tution of  the  United '  States,  and  that,  in  order  to  constitute 
Buoh  tax  a  valid  claim  upon  the  defendant,  it  should  have 
been  apportioned  among  the  several  States  the  same  as  it^pre* 
sentatives  in  Congress  are.  And  if  the  jury  believe  from 
the>  evidence  that  such  tax  was  not  so  apportioned  among  the 
several  States,  then  sneh*  tax  was  levied  in  violation  of' the 
Constitution,  and  the  sale  of  defendant's  property  to  satisfy 
the  same  is  void^  and  in  that  case  they  will  find  for  the  de 
fendant.* 

2.  That  the  sale  of  defendant's  real  estate  to  satisfy  thiatax 
assessed  upon  hhn^in  a  summary  manner,  without 'first  having 
obtained  a  judgment  in  a  court  of  record,  was  a  proceeding  to 
deprive  the  defendant  of  his  property  without  due  process  of 
law ;  and  if  the  jury  believe  from  the  evidence  that  defendant's 
real  estate  was  sold  to  satisfy  the  tax  assessed  upon  him;  with: 
out  having  first  obtained  a  judgment  in  a  court  of  record,  or 
without  giving  said  defendant  an  opportunity  to  be  heard  in 
court,  then  such  sale  was  void,  and  they  will  find  for  the 
defendant. 

8.  That  if  the  jury  believe  from  the  evidence  in  this  case 
that  a  penalty  of  ten  per  cent  upon  the  amount  of  said  tax  was 
assessed  upon  defendant  by  the  collector  of  internal  revenue, 
which  penalty  amounted  to  #479.98,  without  having  obtained 
a  judgment  in  a  court  of  record,  by  due  process  of  law,  and 
that  the  defendant's  real  estate  was  sold  to  satisfy  said  penalty, 
together  with'  said  tax,  then  such  sale  was  void,  and  they  wil] 
find  for  the  defendant. 

4.  That  a  party  claiming  title  to  land  under  a  summai*}'  or 
extraordinary  proceeding  must  show  that  all  th^  indispensable 
preliminaries  to  a  valid  sale  which  the  law  and  the  Constitu- 
tion prescribe  have  been  complied  with;  and  if  they  believe 
from  the  evidence  that  the  plain tiiF  has  failed  to  show  that 
all  the  requirements  of  the  law  have  been  complied  with  in 
the  assessment  and  levy  of  the  tax,  the  service  of  the  notice, 
the^  issue  of  the  warrant,  and  the  execution  thereof,  in  the 
iidvertisement  and  sale  of  the  property,  in  the  makin^^  and 
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execution  of  the  deed,  and  in  all  the  other  requirements  of 
the  law,  then  they  will  find  for  the  defendant. 

5.  That  the  sale  of  real  estate  to  satisfy  a  pei'sonal  tax  not 
levied  upon  or  a  lien  upon  said  real  estate,  without  first  hay- 
ing obtained  a  judgment  in  a  court  of  record  and  an  execu- 
tion in  pursuance  thereof,  is  a  proceeding  to  deprive  a  person 
of  his  property  without  due  process  of  law ;  and  if  they  be- 
lieve from  the  evidence  in  this  case  that  the  tax  levied  upon 
defendant  was  not  assessed  in  the  first  instance  upon  said 
real  estate  and  made  a  lien  thereon,  and  that  said  real  estate 
was  sold  to  satisfy  said  tax  without  a  judgment  of  a  court 
of  record,  then  such  sale  is  void,  and  they  will  find  for  the 
defendant. 

But  the  court  refused  to  so  chaige  the  jury,  to  which  refusal 
the  defendant  excepted. 

The  jury  found  for  the  United  States,  and  a  motion  for  a 
new  trial  having  been  refused,  to  which  refusal  the  defendant 
excepted,  judgment  was  rendered  accordingly.  The  defendant 
then  sued  out  this  writ,  and  here  assigns  for  error,  — 

1.  The  admission  in  evidence  of  the  deed  and  other  papen 
in  the  court  below. 

2.  The  refusal  of  the  court  to  charge  the  jury  as  requested 
by  him. 

3.  The  giving  of  the  charge  requested  by  the  plaintifE. 

4.  The  refusal  to  grant  a  new  trial. 

Mr.  William  M.  Springer  for  the  plaintiff  in  error. 

The  tax  assessed  against  the  plaintiff  in  error  having  been 
levied  upon  his  income,  gains,  and  profits,  is  a  direct  tax. 
8  Smith's  Wealth  of  Nations,  212,  218,  216,  220-228,  244- 
'248,  271-274,  276-278;  2  Mill's  Pol.  Econ.  418-434;  Says 
Pol.  Econ.  46&-468,  480  ;  Perry's  Elements  Pol.  Econ.  448; 
1  Chambers's  Inf.  for  the  People,  871  ;  Brando's  Diet,  of 
Science,  Literature,  and  Art,  1211 ;  Way  land's  Pol.  Econ. 
391,  892 ;  Knight's  Cyclopaedia  (London,  1842),  title  "  Taxa- 
tion ; "  Encyclopaedia  Britannica,  title  "  Taxation  ; "  Encyclo- 
paedia Americana,  title  ^^Taxes;"  4  Elliott's  Debates,  488;  Sir 
Morton  Peto  on  Taxation,  50,  68 ;  Goodrich's  Science  of  Gov- 
ernment, 251  ;  Ricardo's  Principles  of  Pol.  Econ.  214,  221; 
1  Pamplf^tier,  o57  ri816\ 
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The  tax  on  incomes  not  having  been  based,  even  professedly, 
a[K)n  population  nor  apportioned  relatively  among  the  several 
States,  was  in  violation  of  the  Constitution  of  the  United 
States.  Const.  U.  S.,  art.  1,  sects.  2,  8,  9;  1  Kent,  Com.  277  ; 
2  Story,  Const.  118,  148;  L<mghboraugh  v.  Blake^  5  Wheat. 
817. 

The  acts  of  Congress  by  virtue  of  which  the  tax  complained 
of  was  levied  conferred  no  authority,  for  either  its  assessment 
and  levy,  the  sale  of  his  property,  or  the  execution  of  a  deed 
therefor. 

The  deed  recites  the  act  approved  July  1,  1862,  and  that  of 
March  30,  1864,  as  amended.  No  act  of  Congress  bears  the 
latter  date.  Consequently  the  deed  was  not  admissible  in 
evidence.  But  if  it  be  contended  by  the  United  States  that 
the  act  of  June  30,  1864  (13  Stat.  218),  was  the  one  referred 
to,  it  is  then  submitted  that  that  act,  as  amended  by  that 
of  March  3,  1865,  did  not  authorize  the  proceedings  takeir  by 
the  collector.  The  power  to  levy  the  tax  is  a  limited  one, 
and  if  the  limits  prescribed  by  law  are  transcended,  the  levy 
is  void.  West  School  District  of  Canton  v.  Merrills^  12  Conn, 
437. 

In  every  case  where  an  individual  tax  is,  upon  trial,  shown 
to  be  greater  than  the  amount  authorized,  a  sale  of  the  land 
for  the  payment  of  such  tax  will  be  deemed  void.  Kemper  v. 
McClelland^  19  Ohio,  324 ;  Elwell  v.  Shaw^  1  Greene  (Iowa), 
886 ;  Blackwell,  Tax  Titles,  160,  161. 

The  levy  upon  and  sale  of  the  property  of  the  plaintiff  in 
error  was  in  violation  of  the  provision  of  the  Constitution  of 
the  United  States  declaring  that  ^^  no  person  shall  be  deprived 
of  his  life,  liberty,  or  property  without  due  process  of  law." 
8  Story,  Const.  661  ;  1  id.  623-626;  Murray's  Lessee  v.  Ho- 
boken  Land  and  Improvement  Co.^  18  How.  272;  Wynehamer 
V.  The  People,  13  N.  Y.  378;  People  v.  Berberrich,  11  How. 
(N.  Y.)  Pr.  289. 

^^  Due  process  of  law,"  in  its  true  and  largest  significa- 
tion, means  law  in  its  regular  course  of  administration  by  the 
courts  of  justice,  and  not  the  execution  of  a  power  vested  in 
ministc^rial  officers.  Hake  v.  Henderson^  4  Dev.  (N.  C.)  L.  16: 
Tai/lor  V.  Porter,  4  Hill  (N.  Y.),  146 ;  Batilr  of  Columbia  v. 
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Okely,  4  Wheat.  235 ;  WlUte  v.  WUtt,  6  Barb.  (N.  Y.)  481 ; 
Reed  v.  Wright^  2  Greene  (Iowa),  22 ;  Roocock  v.  Bennett^ 
2  Cow.  (N.  Y.)  740 ;  Kenny  v.  Beverly,  8  Hen.  &  M.  (Va.) 
836 ;  Brown  v.  Buinmel^  6  Pa.  St.  87 ;  Ervme^  Appeal^  16  id. 
256 ;  Arrowamith  v.  Burlingame^  4  McLean,  498 ;  5  Webster's 
Works,  487,  488;  Cooley,  Taxation,  316-819. 

The  request  to  the  court  below  to  charge  the  jury  that  a 
party  claiming  title  to  land  under  a  summary  or  extraordinary 
proceeding  must  show  that  all  the  indispensable  prelimina- 
ries to  a  valid  sale  have  been  complied  with,  should  have  been 
granted.  Games  v.  Stiles^  14  Pet.  322 ;  Thatcher  v.  Powell^ 
6  Wheat.  119 ;  Cooley,  Taxation,  308,  328,  334,  353,  854 ; 
Bex  V.  Cooke,  1  Cowp.  26;  Blackwell,  Tax  Titles,  214-216; 
Leland  v.  Bennett,  5  Hill  (N.  Y.),  286 ;  Denike  v.  Bourke, 
8  Hiss.  89  ;  Hardin  v.  Owings,  1  Bibb  (Ky.),  214. 

JA*.  AssiHant  Attorney-  General  Smithy  contra. 

Mb.  Justice  Swayne,  after  stating  the  facts,  delivered  the 
opinion  of  the  court. 

The  central  and  contrpUing  question  in  this  case  is  whether 
the  tax  which  was  levied  on  the  income,  gains,  and  profits  of 
the  plaintiff  in  error,  as  set  forth  in  the  record,  and  by  pre- 
tended virtue  of  the  acts  of  C'ongress  and  parts  of  acts  therein 
mentioned,  is  a  direct  tax.  It  is  fundamental  with  respect  to 
the  rights  of  the  parties  and  the  result  of  the  case.  It  will 
be  last  considered.  Many  of  the  other  points  made  by  the 
plaintiff  in  error  reproduce  the  same  thing  in  different  forms 
of  language.  They  will  all  be  responded  to  without  formally 
restating  any  of  them.  This  will  conduce  to  brevity  without 
sacrificing  clearness,  and  will  not  involve  the  necessary  omis- 
sion of  anything  proper  to  be  said. 

The  plaintiff  in  error  advises  us  by  his  elaborate  brief  ^Hhat 
on  the  trial  of  the  case  below  the  proceedings  were  merely 
formal,"  and  that  ''  no  arguments  or  briefs  were  submitted, 
and  only  such  proceedings  were  had  as  Were  necessary  to  pre- 
pare the  case  for  the  Supreme  Court.^' 

This  accounts  for  the  numerous  defects  in  the  record  as  a 
whole.  It  was  doubtless  intended  that  only  the  question  pre- 
sented in  the  first  of  the  assignments  of  error  should  be  consi4- 
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ei-ed  here.  In  that  respect  the  recoiJ  is  fall  and  Buffieient. 
Other  alleged  errors,  however,  have  been  pressed  upon  onr 
attention,  and  we  must  dispose  of  them. 

There  is  clearly  a  misreeital  in  the  deed  of  one  of  the  acts  of 
Congress  to  which  it  refers.  By  the  act  of  the  30^A  of  March^ 
1864,  was  clearly  meant  the  act  of  the  SOth  of  June^  in  the 
same  year.  There  is  no  act  relating  to  internal  revenue  of 
the  former  date. 

But  the  plaintiff  in  error  cannot  avail  himself  of  this  fact, 
for  several  reasons. 

The  point  was  not  brought  to  the  attention  of  the  court 
below,  Hod  cannot,  therefore,  be  insisted  upon  here.  It  comes 
within  the  mlefcdsa  demonstratio  nan  nocet.  It  was  the  act  of 
June  30,  1864,  as  amended  by  the  act  of  March  8,  1865,  that 
was  in  Un'ce  when  the  tax  was  assessed.  The  latter  act  took 
effect  April  1,  1866,  and  declaimed  that  ''  the  duty  herein  pro- 
vided for  shall  be  assessed,  collected,  and  paid  upon  the  gains, 
profits,  and  income  for  the  year  ending  the  thirty-fii"st  day  of 
December  next  preceding  the  time  for  levying,  collecting,  and 
paying  said  duty." 

The  tax  was  assessed  for  the  year  1866  in  the  spring  of  1866, 
under  the  act  of  1865,  according  to  the  requiremente  of  that 
act ;  and  we  find,  upon  examination,  that  the  assessment  was 
in  all  things  correct.  18  Stat.  469,  479.  The  criticism  of  the 
plaintiff  in  error  in  this  regard  is,  therefore,  without  fpunda- 
tion. 

The  proceedings  of  the  collector  were  not  in  conflict  with  the 
amendment  to  the  Constitution  which  declares  that  ^'  no  person 
shall  be  deprived  of  life,  liberty,  or  property  without  due  process 
of  law."  The  power  to  distrain  personal  property  for  the  pay- 
ment of  taxes  is  almost  as  old  as  the  common  law.  Cooley, 
Taxation,  802.  The  Constitution  gives  to  Congress  the  power 
*'"  to  lay  and  collect  taxes,  duties,  imposts,  and  excises."  Ex- 
cept as  to  exports,  no  limit  to  the  exercise  of  the  power  is  pre- 
scribed. In  McCuLloch  v.  Maryland  (4  Wheat.  316),  Mr.  Chief 
Justice  Marshall  said,  "  The  power  to  tax  involves  the  power  to 
destroy."  .Why  is  it  not  competent  for  Congress  to  apply  to 
realty  as  well  as  personalty  the  power  to  disti'ain  jind  sell  when 
Mecessary  to  enforce  the  paymtMit  of  a   Isix  ?     It  is  only  the 
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further  legitimate  exercise  of  the  same  power  for  the  sam^ 
purpose.  In  Murray^ 9  Lessee  v.  Hoboken  Land  and  Imprwe- 
7/tent  Co,  (18  How.  274),  this  court  held  that  an  a€t  of  Congi-ess 
authorizing  a  warrant  to  issue,  without  oath,  against  a  public 
debtor,  for  the  seizure  of  his  property,  was  valid ;  that  the 
warrant  was  conclusive  evidence  of  the  facts  recited  in  it, 
and  that  the  proceeding  was  *'due  process  of  law"  in  that 
case.  See  also  De  Treville  v.  Smalls^  98  U.  S.  617 ;  Sherry  v. 
McKinLey,  99  id.  496;  Miller  v.  United  States,  11  Wall.  268; 
Tyler  v.  Defrees,  id.  831. 

The  prompt  payment  of  taxes  is  always  important  to  the 
public  welfare.  It  may  be  vital  to  the  existence  of  a  govern- 
ment. The  idea  that  every  tax-payer  is  entitled  to  the  delays 
of  litigation  is  unreason.  If  the  laws  here  in  question  involved 
any  wrong  or  unnecessary  harshness,  it  was  for  Congress,  or 
the  people  who  make  congresses,  to  see  that  the  evil  was  cor- 
rected. The  remedy  does  not  lie  with  the  judicial  branch  of 
the  government. 

The  statute  of  Illinois  had  no  application  to  the  point  whether 
the  premises  should  be  sold  by  the  collector  en  masse  or  in  two 
or  more  parcels.  The  fact  that  the  house  was  on  one  lot  and 
the  barn  on  the  other,  that  the  whole  was  surrounded  by  a 
common  enclosure,  and  that  the  entire  property  was  occupied 
as  a  single  homestead,  rendered  it  not  improper  for  the  collector 
to  make  the  sale  as  it  was  made.  No  suspicion  of  bad  faith 
attaches  to  him.  He  was  clothed  with  a  discretion,  and  it  ia 
to  be  presumed  that  he  exercised  it  both  fairly  and  well. 
Olcott  V.  Bynum,  17  Wall.  44. 

Certainly  the  contrary  does  not  appear.  If  the  tax  was  not 
a  direct  tax,  the  instructions  given  by  the  court,  brief  as  they 
were,  covered  the  whole  case,  and  submitted  it  properly  to  the 
jury. 

The  plaintiff  in  error  was  entitled  to  nothing  more.  The 
fourth  instruction  which  he  asked  for  was  liable  to  several  fatal 
objections.  It  was  too  general  and  indefinite.  It  left  it  for 
the  jury  to  decide  what  were  the  '^indispensable  preliminaries'* 
required  by  the  law  and  Constitution  in  the  numerous  partie 
ulars  specified.  It  referred  to  matters  to  which  the  attention 
of  the  court  below  does  not  appear  to  have  been  called,  and  in 
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regard  to  which,  if  this  liad  beeu  done,  the  reqaisite  proof  would 
doubtless  have  been  supplied.  It  falls  within  the  principle  of 
the  rule  so  often  applied  by  this  court,  that  where  instructions 
are  asked  in  a  mass,  if  one  of  them  be  wrong  the  whole  may 
be  rejected.  The  record  does  not  purport  to  give  all  the  tes- 
timony, and  its  defects  are  doubtless  largely  due  to  the  mode 
in  which  the  case  was  tried,  and  the  single  object  already  stated 
which  the  parties  then  had  in  view.  The  instruction  was  prop- 
erly refused. 

To  grant  or  refuse  a  new  trial  was  a  matter  within  the  dis- 
cretion of  the  court.  That  it  was  refused  cannot  be  assigned 
for  error  here. 

Several  other  minor  points  have  been  earnestly  argued  by 
the  learned  plaintiff  in  error,  but  as  they  are  all  within  the 
category  of  not  having  been  taken  in  the  court  below,  we  need 
not  more  particularly  advert  to  them. 

This  brings  us  to  the  examination  of  the  main  question  in 
the  case. 

The  clauses  of  the  Constitution  bearing  on  the  subject  are 
as  follows :  — 

**  Representatives  and  direct  taxes  shall  be  apportioned  among 
the  several  States  which  may  be  included  within  this  Union,  ac- 
cording to  their  respective  numbers,  which  shall  be  determined  by 
adding  to  the  whole  number  those  bound  to  service  for  a  term  of 
years,  and  excluding  Indians  not  taxed,  three-fifths  of  all  other 
persons.  .  .  .  No  capitation  or  other  direct  tax  shall  be  laid  unless 
in  proportion  to  the  census  hereinbefore  directed  to  be  taken.'' 

• 

Was  the  tax  here  in  question  a  direct  tax  ?  If  it  was,  not 
having  been  laid  according  to  the  requirements  of  the  Constitu- 
tion, it  must  be  admitted  that  the  laws  imposing  it,  and  the 
proceedings  taken  under  them  by  the  assessor  and  collector  for 
its  imposition  and  collection,  were  all  void. 

Many  of  the  provisions  of  the  Articles  of  Confederation  of 
1777  were  embodied  in  the  existing  organic  law.  They  pro- 
vided for  a  common  treasury  and  the  mode  of  supplying  it  with 
funds.  The  latter  was  by  requisitions  upon  the  several  States. 
The  delays  and  difficulties  in  procuring  the  compliance  of  the 
States,  it  is  known,  was  one  of  the  causes  that  led  to  the  adop- 


59t)  ISruiNGEii  V.  Unitkd  States.  [Sup.  Ct 

tion  of  the  present  Coiibtitutioii.  This  clause  of  the  articles 
throws  no  light  on  the  question  we  are  called  upon  to  consider. 
Nor  does  the  journal  of  the  proceedings  of  the  constitutioual 
convention  of  1787  contain  anything  of  much  value  relating 
to  the  subject. 

It  appears  that  on  the  11th  of  July,  in  that  year,  there 
was  a  debate  of  some  warmth  involving  the  topic  of  slav- 
ery. On  the  day  following,  Gouvemeur  Morris,  of  New  York, 
submitted  a  proposition  ^^  that  taxation  shall  be  in  propor- 
tion to  representation."  It  is  further  recorded  in  this  day's 
proceedings,  that  Mr.  Morris  having  so  varied  his  motion  by 
inserting  the  word  "  direct,"  it  passed  nem.  coru^  as  follows  : 
''  Provided  always  that  direct  taxes  ought  to  be  proportioned  to 
representation."  2  Madison  Papers,  by  Gilpin,  pp.  1079- 
1081. 

On  the  24th  of  the  same  month,  Mr.  Morris  said  that  ^^he 
hoj)ed  the  committee  would  strike  out  the  whole  clause.  .  .  . 
He  had  only  meant  it  as  a  bridge  to  assist  us  over  a  gulf;  hav- 
ing passed  the  gulf,  the  bridge  may  be  removed.  He  thought 
tiie  piinciple  laid  down  with  so  much  strictness  liable  to  strong 
objections."  Id.  1197.  The  gulf  was  the  share  of  representa- 
tion claimed  by  the  Southern  States  on  account  of  their  slave 
po[)ulation.  But  the  bridge  remained.  The  builder  could  not 
remove  it,  much  as  he  desired  to  do  so.  All  parties  seem 
thereafter  to  have  avoided  the  subject.  With  one  or  two  im- 
material exceptions,  not  necessary  to  be  noted,  it  does  not 
appear  that  it  was  again  adverted  to  in  any  way.  It  was 
silently  incorporated  into  the  draft  of  the  Constitution  as  that 
instrument  was  finally  adopted. 

It  does  not  appear  that  an  attempt  was  made  by  any  one  to 
define  the  exact  meaning  of  the  language  employed. 

In  the  twenty-first  number  of  the  Federalist,  Alexander 
Hamilton,  speaking  of  taxes  generally,  said :  "  Those  of  the 
direct  kind,  which  principally  relate  to  land  and  buildings,  may 
admit  of  a  rule  of  apportionment.  Either  the  value  of  the  land, 
or  the  number  of  the  people,  may  serve  as  a  standard."  The 
thirty-sixth  number  of  that  work,  by  the  same  author,  is  de- 
/oted  to  the  subject  of  internal  taxes.  It  is  there  said,  •*  Th<'\ 
nay  be  subdivided  into  those  of  the  direct  and  those  of  the 
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indirect  kind."  In  this  connection  land-taxes  and  poll-taxes 
are  discussed.  The  former  are  commended  and  the  latter  are 
condemned.  Nothing  is  said  of  any  other  direct  tax.  In 
neither  case  is  there  a  definition  giyen  or  attempted  of  the 
phrase  "  direct  tax^ 

The  very  elaborate  researches  of  the  plaintiff  in  error  have 
furnished  us  with  nothing  from  the  debates  of  the  State  con- 
ventions, by  whom  the  Constitution  was  adopted,  which  gives 
us  any  aid.  Hence  we  may  safely  assume  that  no  such  mate- 
rial exists  in  that  direction,  though  it  is  known  that  Vii'ginia 
proposed  to  Congress  an  amendment  relating  to  the  subject, 
and  that  Massachusetts,  South  Carolina,  New  York,  and  North 
Carolina  expressed  strong  disapprobation  of  the  power  given 
to  impose  such  burdens.  1  Tucker's  Blackstone,  pt.  1,  app., 
235. 

Perhaps  the  two  most  authoritative  persons  in  the  convention 
touching  the  Constitution  were  Hamilton  and  Madison.  The 
latter,  in  a  letter  of  May  11,  1794,  speaking  of  the  tax  which 
was  adjudicated  upon  in  Hylton  v.  United  States  (8  Dall.  171), 
said,  ^^  The  tax  on  carriages  succeeded  in  spite  of  the  Consti- 
tution by  a  majority  of  twenty,  the  advocates  of  the  principle 
being  reinforced  by  the  adversaries  of  luxury.**  2  Mad.  Writ- 
ings (pub.  by  Congress),  p.  14.  In  another  letter,  of  the  7th 
of  February,  1796,  referring  to  the  case  of  Hylton  v.  United 
States^  then  pending,  he  remarked :  ^^  There  never  was  a  ques- 
tion on  which  my  mind  was  better  satisfied,  and  yet  I  have  very 
little  expectation  that  it  will  be  viewed  in  the  same  light  by 
the  court  that  it  is  by  me."  Id.  77.  Whence  the  despond- 
ency thus  expressed  is  unexplained. 

Hamilton  left  behind  him  a  series  of  legal  briefs^  and  among 
them  one  entitled  '^  Carriage  tax."  See  vol.  vii.  p.  848,  of  his 
works.  This  paper  was  evidently  prepared  with  a  view  to  the 
Hylton  case,  in  which  he  appeared  as  one  of  the  counsel  for 
the  United  States.  In  it  he  says :  ^*  What  is  the  distinction 
between  direct  and  indirect  taxes?  It  is  a  matter  of  regret 
that  terms  so  uncertain  and  vague  in  so  important  a  point  are 
to  be  found  in  the  Constitution.  We  shall  seek  in  vain  for  any 
antecedent  settled  legal  meaning  to  the  respective  terms.  There 
is  none.     We  shall  be  as  much  at  a  loss  to  find  any  disposition 
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of  either  which  can  satisfactorily  determine  the  point/'  There 
being  many  carriages  in  some  of  the  States,  and  very  few  in 
others,  he  points  out  the  preposterous  consequences  if  such 
a  tax  be  laid  and  collected  on  the  principle  of  apportion- 
ment instead  of  the  rule  of  uniformity.  He  insists  that  if  the 
tax  there  in  question  was  a  direct  tax,  so  would  be  a  tax 
on  ships,  according  to  their  tonnage.  He  suggests  that  the 
l)oundary  line  between  direct  and  indirect  taxes  be  settled 
by  ''a  species  of  arbitration,'  and  that  direct  taxes  be  held 
to  be  only  '^  capitation  or  poll  taxes,  and  taxes  on  lands 
and  buildings,  and  general  assessments,  whether  on  the  tohole 
property  of  individuals  or  on  their  whole  real  or  personal 
estate.  All  else  must,  of  necessity,  be  considered  as  indirect 
taxes." 

The  tax  here  in  question  falls  within  neither  of  these  cate- 
gories. It  is  not  a  tax  on  the  ^^  whole  .  .  .  personal  estate  '* 
of  the  individual,  but  only  on  his  income,  gains,  and  profits 
(luring  a  year,  which  may  have  been  but  a  small  part  of  his 
personal  estate,  and  in  most  cases  would  have  been  so.  This 
classification  lends  no  support  to  the  argument  of  the  plaintiff 
in  error. 

The  Constitution  went  into  operation  on  the  4th  of  March, 
1789. 

It  is  important  to  look  into  the  legislation  of  Congress  touch- 
ing the  subject  since  that  time.  The  following  summary  will 
suffice  for  our  purpose.  We  shall  refer  to  the  several  acts  of 
Congress,  to  be  examined  according  to  their  sequence  in  dates. 
In  all  of  them  the  aggregate  amount  required  to  be  collected 
was  apportioned  among  the  several  States. 

The  act  of  July  14,  1798,  c.  75,  1  Stat.  63.  This  act  im- 
posed  a  tax  upon  real  estate  and  a  capitation  tax  upon  slaves. 

The  act  of  Aug.  2,  1818,  c.  37,  8  id.  53.  By  this  act  the 
tax  was  imposed  upon  real  estate  and  slaves,  according  to  their 
respective  values  in  money. 

The  act  of  Jan.  19,  1815,  c.  21,  id.  164.  This  act  imposed 
the  tax  upon  the  same  descriptions  of  propeily,  and  in  like 
manner  as  the  preceding  act. 

The  act  of  Feb.  27,  1815,  c.  60,  id.  216,  applied  to  the  Dis- 
trict  of  Columbia  the  provisions  of  the  act  of  Jan.  19, 1815. 
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The  act  of  March  6,  1816,  c.  24,  id.  255,  repealed  the  two 
preceding  acts,  and  re-enacted  their  provisions  to  enforce  the 
collection  of  the  smaller  amount  of  tax  thereby  prescribed. 

The  act  of  Aug.  6,  1861,  c.  45,  12  id.  294,  required  the  tax 
to  be  levied  wholly  on  real  estate. 

The  act  of  June  7,  1862,  c.  98,  id.  422,  and  the  act  of  Feb. 
6, 1868,  c.  21,  id.  640,  both  relate  only  to  the  collection,  iii 
insurrectionary  districts,  of  the  direct  tax  imposed  by  the  act 
of  Aug.  5,  1861,  and  need  not,  therefore,  be  more  particularly 
noticed. 

It  will  thus  be  seen  that  whenever  the  government  has  im- 
posed a  tax  which  it  recognized  as  a  direct  tax^  it  has  never 
been  applied  to  any  objects  but  real  estate  and  slaves.  The 
latter  application  may  be  accounted  for  upon  two  grounds : 
1.  In  some  of  the  States  slaves  were  regarded  as  real  estate 
(1  Hurd,  Slavei7,  239 ;  Veazie  Bank  v.  Fenno,  8  Wall.  538) ; 
and,  2,  such  an  extension  of  the  tax  lessened  the  burden  upon 
the  real  estate  where  slavery  existed,  while  the  result  to  the 
national  treasury  was  the  same,  whether  the  slaves  were  omit- 
ted or  included.  The  wishes  of  the  South  were,  therefore, 
allowed  to  prevail.  We  are  not  aware  that  the  question  of  the 
validity  of  such  a  tax  was  ever  presented  for  adjudication. 
Slavery  having  passed  away,  it  cannot  hereafter  arise.  It  does 
not  appear  that  any  tax  like  the  one  here  in  question  was  ever 
regarded  or  treated  by  Congress  as  a  direct  tax.  This  uniform 
practical  construction  of  the  Constitution  touching  so  important 
a  [K>int,  through  so  long  a  period,  by  the  legislative  and  execu- 
tive depaitments  of  the  government,  though  not  conclusive,  is 
a  consideration  of  great  weight. 

There  are  four  adjudications  by  this  court  to  be  considered. 
They  have  an  important,  if  not  a  conclusive,  application  to  the 
ease  in  hand.  In  Hylton  v.  United  States  {supra) ^  a  tax  had 
been  laid  upon  pleasure-carriages.  The  plaintiff  in  error  in- 
sisted that  the  tax  was  void,  because  it  was  a  direct  tax,  and 
had  not  been  apportioned  among  the  States  as  required  by  the 
Constitution,  where  such  taxes  are  imposed.  The  case  was 
argued  on  both  sides  by  counsel  of  eminence  and  ability.  It 
was  heard  and  determined  by  four  judges,  —  Wilson,  Paterson, 
Chase,  anl  Irelell.      The  three  first  named    had   been  dis- 
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tinguished  members  of  the  constitutional  convention.  Wilson 
was  on  the  committee  that  reported  the  completed  draft  of  the 
instrument,  and  warmly  advocated  its  adoption  in  the  State 
convention  of  Pennsylvania.  The  fourth  was  a  member  ot 
the  convention  of  North  Carolina  that  adopted  the  Constitu- 
tion. The  case  was  decided  in  1795.  The  judges  were  unaiii 
mous.  The  tax  was  held  not  to  be  a  direct  tax.  Each  judge 
delivered  a  separate  opinion.  Their  judgment  was  put  on  the 
ground  indicated  by  Mr.  Justice  Chase,  in  the  following  extract 
from  his  opinion :  — 

'^  It  appears  to  ipe  that  a  tax  on  carriages  cannot  be  laid  by 
the  rule  of  apportionment  without  very  great  inequality  and 
injustice  For  example,  suppose  two  States  equal  in  census  to 
pay  eighty  thousand  dollars  each  by  a  tax  on  carriages  of  eight 
dollars  on  every  carriage  ;  and  in  one  State  there  are  one  hun- 
dred carriages,  and  in  the  other  one  thousand.  The  owners  of 
carriages  in  one  State  would  pay  ten  times  the  tax  of  owners  in 
the  other.  A.,  in  one  State,  would  pay  for  his  carriage  eight 
dollars ;  but  B.,  in  the  other  State,  would  pay  for  his  carriage 
eighty  dollars." 

It  was  well  held  that  where  such  evils  would  attend  the  appor- 
tionment of  a  tax,  the  Constitution  could  not  have  intended 
that  an  apportionment  should  be  made.  This  view  applies 
with  even  greater  force  to  the  tax  in  question  in  this  case. 
Where  the  population  is  large  and  the  incomes  are  few  and 
small,  it  would  be  intolerably  oppressive. 

The  difference  in  the  ability  of  communities,  without  refer- 
ence to  numbers,  to  pay  any  taxes  is  forcibly  remarked  upon 
by  McCulloh  in  his  article  on  taxation  in  the  Encyclopedia 
Britannica,  vol.  xxi.  (old  ed.)  p.  76. 

Mr.  Justice  Chase  said  further,  "That  he  would  give  no 
judicial  opinion  upon  the  subject,  but  that  he  was  inclined  to 
think  that  the  direct  taxes  contemplated  by  the  Constitution 
were  only  two,  —  a  capitation  tax  and  a  tax  on  land.'* 

Mr.  Justice  Iredell  said :  "  Perhaps  a  direct  tax,  in  the 
sense  of  the  Constitution,  can  mean  nothing  but  a  tax  on 
something  inseparably  annexed  to  the  soil.  ...  A  land  or 
poll  tax  may  be  considered  of  this  description.  The  latter  is 
to  be  so  considered,  particularly  under  the  present  Constitl^ 
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tion,  on  account  of  the  slaves  in  the  Southern  States,  wLo 
p^ve  a  ratio  in  the  representation  in  the  proportion  of  thrive 
to  five." 

Mr.   Justice  Paterson   said,   he  never  entertained  a  doubt 
*^that  the  principal,  he  v^ould  not  say  the  07i?y,  objects  con 
templated  by  the  Constitution  as  falling  within  the  rule  of  a}- 
portionment,  were  a  capitation  tax  and  a  tax  on  land."     Fron 
these  views  the  other  judges  expressed  no  dissent. 

''  Ellsworth,  the  Chief  Justice  sworn  into  office  that  morn- 
ing, not  having  heard  the  whole  argument,  declined  taking 
part  in  the  decision."  8  Wall.  545.  Cushing,  from  ill-health, 
did  not  sit  in  the  case.  It  has  been  remarked  that  if  they 
had  been  dissatisfied  with  the  result,  the  question  involved 
being  so  important,  doubtless  a  reargument  would  have  been 
had. 

In  Pacific  Insurance  Co,  v.  Sovle  (7  Wall.  488),  the  taxes 
in  question  were  upon  the  receipts  of  such  companies  from 
premiums  and  assessments,  and  upon  all  sums  made  or  added, 
during  the  year,  to  their  surplus  or  contingent  funds.  This 
court  held  unanimously  that  the  taxes  were  not  direct  taxei^ 
and  that  they  were  valid. 

In  Veazie  Bank  v.  Fenno  (^supra^^  the  tax  which  came  under 
consideration  was  one  of  ten  per  cent  upon  the  notes  of  State 
banks  paid  out  by  other  banks.  State  or  National.  The  same 
conclusions  were  reached  by  the  court  as  in  the  preceding  case. 
Mr.  Chief  Justice  Chase  delivered  the  opinion  of  the  court. 
In  the  course  of  his  elaborate  examination  of  the  subject  he 
said,  ^^It  may  be  rightly  affirmed  that,  in  the  practical  con- 
struction of  the  Constitution  by  Congress,  direct  taxes  have 
been  limited  to  taxes  on  land  and  appurtenances  and  taxes  on 
})olIs,  or  capitation  taxes." 

In  Scholey  v.  Rew  (23  Wall.  831),  the  tax  involved  was  a 
succession  tax,  imposed  by  the  acts  of  Congress  of  June  30, 1864, 
and  July  13,  1866.  It  was  held  that  the  tax  was  not  a  diref^t 
tax,  and  that  it  was  constitutional  and  valid.  In  delivering 
the  opinion  of  the  court,  Mr.  Justice  Clifford,  after  remarking 
that  the  tax  there  in  question  was  not  a  direct  tax,  said :  ^^  In- 
stead of  that,  it  is  plainly  an  excise  tax  or  duty,  authorized  by 
«ect.  1,  art.  8,  of  the  Constitntioii,  which   vests  the  jx)wer  in 
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Congress  to  lay  and  collect  taxes,  duties,  imposts,  and  excises 
to  pay  the  debts  and  provide  for  the  common  defence  and 
public  welfare." 

He  said  further:  ^^ Taxes  on  houses,  lands,  and  other  per- 
manent real  estate  have  always  been  deemed  to  be  direct 
taxes,  and  capitation  taxes,  by  the  .express  words  of  the  Con- 
stitution, are  within  the  same  category;  but  it  has  never 
been  decided  that  any  other  legal  exactions  for  the  sup- 
port of  the  Federal  government  fall  within  the  condition  that 
unless  laid  in  proportion  to  numbers  the  assessment  is  in- 
valid." 

All  these  cases  are  undistinguishable  in  princ^le  from  the 
case  now  before  us,  and  they  are  decisive  against  the  plaintiff 
in  error. 

The  question,  what  is  a  direct  tax,  is  one  exclusively  m 
American  jurisprudence.  The  text-writers  of  the  country  are 
in  entire  accord  upon  the  subject. 

Mr.  Justice  Story  says  all  taxes  are  usually  divided  into  two 
classes,  —  those  which  are  direct  and  those  which  are  indirect^  — 
and  that  ^'  under  the  former  denomination  are  included  taxes 
on  land  or  real  property,  and,  under  the  latter,  taxes  on  con- 
sumption."    1  Const.,  sect.  950. 

Chancellor  Kent,  speaking  of  the  case  of  Sylton  v.  United 
States^  says :  "  The  better  opinion  seemed  to  be  that  the  direct 
taxes  contemplated  by  the  Constitution  were  only  two ;  viz.,  a 
capitation  or  poll  tax  and  a  tax  on  land."  1  Com.  257.  See 
also  Cooley,  Taxation,  p.  5,  note  2 ;  Pomeroy,  Const.  Law,  157 ; 
Sharswood's  Blackstone,  308,  note ;  Rawle,  Const.  80 ;  Ser- 
geant, Const.  305. 

We  are  not  aware  that  any  writer,  since  HyUon  v.  United 
States  was  decided,  has  expressed  a  view  of  the  subject  differ- 
ent from  that  of  these  authors. 

Our  conclusions  are,  that  direct  taxes^  within  the  meaning  of 
t  lie  Constitution,  are  only  capitation  taxes,  as  expressed  in  that 
instrument,  and  taxes  on  real  estate ;  and  that  the  tax  of  which 
the  plaintiff  in  error  complains  is  within  the  category  of  an 
excise  or  duty.  Pomeroy,  Const.  Law,  177  ;  Pacific  Insuranci 
Co.  V.  Soule^  and  Scholey  v.  Rew^  tsupra. 

Against  the  considerations,  in  one  scale,  in  favor  of  these 
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propositions,  what  has  been  placed  in  the  other,  as  a  counter- 
|)oise?  Our  answer  is,  certainly  nothing  of  such  weight,  in 
our  judgment,  as  to  require  any  special  reply. 

Tlie  numerous  citations  from  the  writings  of  foreign  political 
economists,  made  by  the  plaintiff  in  error,  are  suflSciently  an- 
swered by  Hamilton  in  his  brief,  before  referred  to. 

Judgment  affirmed. 


United  States  v.  Choutbaxj. 

1.  In  an  action  by  the  United  States  upon  a  bond  executed  by  A.,  ft  distiller, 

and  his  sureties,  the  breaches  of  the  condition  assigned  in  the  declara- 
tion or  complaint  were,  first,  that  by  omitting  to  make  certain  entries  in 
a  book  whicii  he,  by  sect.  3303,  Rev.  Stat.,  was  required  to  keep,  he  was 
enabled  to  defraud,  and  did  defraud,  the  United  States  of  the  tax  im- 
posed by  law  upon  the  spirits  produced  at  his  distillery ;  and,  second,  that 
in  violation  of  sect.  8296  he  had  removed  spirits  produced  at  his  distillery 
to  a  place  other  than  the  distillery  warehouse,  without  the  tax  thereon 
having  been  first  paid.  To  the  first  assignment  the  defendants  answered 
by  denying  its  allegations,  and  averring  that  whatever  fraud  was  com- 
mitted was  effected  through  other  means  than  those  charged.  To  the 
second  they  answered,  that  before  the  suit  was  brought  two  bills  of  indict- 
ment, for  the  same  removals  of  spirits  now  complained  of,  were  found 
against  A.,  one  containing  counts  upon  said  section  and  upon  sections 
S281  and  5440,  and  that  upon  the  recommendation  of  the  Attorney-Gen- 
eral and  the  advice  of  the  Secretary  of  the  Treasury,  the  Commissioner 
of  Internal  Revenue  accepted  from  him  a  specified  sum,  in  a  compromise, 
satisfaction,  and  settlement  of  the  indictments,  which  were  thereupon  dis- 
missed and  abandoned  by  the  United  States.  Upon  a  demurrer  to  the 
answer,  —  Heid,  that  the  answer  was  a  bar  to  the  action. 

2.  (^uare,  whether  the  only  mode  for  the  recovery  of  the  penalty  prescribed  by 

sect.  8206  is  not  by  indictment. 

Errob  to  the  Circuit  Court  of  the  United  States  for  the 
Eastern  District  of  Missouri. 

This  is  an  action  upon  a  bond  of  a  distiller,  against  the  prin- 
cipal and  sureties,  and  is  founded  upon  sects.  3303  and  3296 
of  the  Revised  Statutes.  The  bond  is  in  the  penal  sum  of 
$25^000,  and,  after  re<nting  that  the  principal,  Joseph  G. 
Chouteau,  intends,  after  the  first  day  of  May,   1874,  to  be 
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engaged  in  the  buBiness  of  a  distiller  within  the  firat  coUection 
district  of  Missouri,  to  wit,  at  Grand  Avenue  and  Main  Street, 
in  the  city  of  St.  Louis,  in  that  State,  it  is  conditioned,  among 
other  things,  that  he  '^  shall  in  all  respects  faithfully  comply 
with  all  the  provisions  of  law  in  relation  to  the  duties  and 
business  of  distillers,  and  shall  pay  all  penalties  incurred  or 
fines  imposed  on  him  for  a  violation  of  any  of  the  said  pro- 
visioub. ' 

Sect.  8308  is  as  follows :  — 

^'  Every  person  who  makes  or  distils  spirits,  or  owns  any  still, 
boiler,  or  other  vessel  used  for  the  purpose  of  distilling  spirits,  or 
who  has  such  still,  boiler,  or  other  vessel  so  used  under  his  superin- 
tendence, either  as  agent  or  owner^  or  who  uses  any  such  still,  boiler, 
or  other  vessel,  shall  from  day  to  day  make,  or  cause  to  be  made, 
in  a  book  or  books,  to  be  kept  by  him  in  such  form  as  the  Commis- 
sioner of  Internal  Revenue  may  prescribe,  a  true  and  exact  entry  of 
the  kind  of  materials,  and  the  quantity  in  poundn^  bushels,  or  gal- 
lons, purchased  by  him  for  the  production  of  spirits,  from  whom 
and  when  purchased,  and  by  what  conveyance  delivere<i  at  said 
distillery,  the  amount  paid  therefor,  the  kind  and  quantity  of  fuel 
purchased  for  use  in  the  distillery,  and  from  whom  purchased,  the 
amount  paid  for  ice  or  water  for  use  in  the  distillery,  the  repairn 
placed  on  said  distillery  or  distilling-apparatus,  the  cost  tliereof, 
and  by  whom  and  when  made,  and  of  the  name  and  residence 
of  each  person  employed  in  or  about  the  distillery,  and  in  what 
capacity  employed.  And  in  another  book  he  shall  make  like  entry 
of  the  quantity  of  grain  or  other  material  used  for  the  produotion 
of  spirits,  the  time  of  day  when  any  yeast  or  other  composition  is 
put  into  any  mash  or  beer  for  the  purpose  of  exciting  fermentation, 
the  quantity  of  mash  in  each  tub,  designating  the  same  by  the 
nun^ber  of  the  tub,  the  number  of  dry  inches,  that  is  to  say,  the 
number  of  inches  between  the  top  of  each  tub  and  the  surface  of 
the  mash  or  beer  therein  at  the  time  of  yeasting,  the  gravity  and 
temperature  of  the  beer  at  the  time  of  yeasting,  and  on  every  day 
thereafter  its  quantity,  gravity,  and  temperature  at  the  hour  of 
twelve  meridian ;  also,  of  the  time  when  any  fermenting-^tub  is 
emptied  of  ripe  mash  or  beer,  the  number  of  gallons  of  spirits  dis- 
tilled, the  number  of  gallons  placed  in  the  warehouse,  and  the  proof 
thereof  the  number  of  gallons  sold  or  removed,  with  the  proof 
thereof,  and  the  name,  place  of  business,  and  residence  of  the  p«nos 
to  whom  sold." 
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Sect.  8296  is  as  follows :  — 

*'  Whenever  any  person  removes,  or  aids  or  abets  in  the  removal 
oi\  any  distilled  spirits  on  which  the  tax  has  not  been  paid,  to  a 
place  other  than  the  distillery  warehouse  provided  by  law,  or  con- 
ceals, or  aids  in  the  concealment  of,  any  spirits  so  removed,  or 
removes,  or  aids  or  abets  in  the  removal  of,  any  distilled  spirits 
from  any  distillery  warehouse,  or  other  warehouse  for  distilled 
spirits,  nuthorized  by  law,  in  any  manner  other  than  is  provided 
by  law,  or  conceals,  or  aids  in  the  concealment  of,  any  spiiits  so 
removed,  he  shall  be  liable  to  a  penalty  of  double  the  tax  imposed 
on  such  distilled  spirits  so  removed  or  concealed,  and  shall  be  fined 
not  less  than  two  hundred  dollars,  nor  more  than  five  thousand 
dollars,  and  imprisoned  not  less  than  three  months,  nor  more  than 
three  years.'* 

The  complaint  in  the  action,  or  petition  as  it  is  termed,  con- 
tains eighty-four  assignments  of  breaches  of  the  conditions  of 
the  bond,  forty-two  of  which,  constituting  the  odd  numbers, 
are  founded  upon  sect.  8808,  and  forty-two,  constituting  the 
even  numbers,  are  founded  upon  sect.  8296.  The  difference  in 
the  breaches  assigned  in  each  class  is  in  respect  to  the  day 
on  which  the  act  constituting  the  breach  is  alleged  to  have 
been  done,  commencing  on  the  second  day  of  May,  and  end- 
ing on  the  fifteenth  day  of  August,  1874.  The  same  breach  of 
duty  is  charged  to  have  been  committed  on  forty-two  different 
days. 

The  breach  stated  in  each  of  the  assignments  designated  by 
odd  numbers  is,  that  the  distiller  omitted  to  make,  in  a  book 
he  was  required  by  law  to  keep,  a  true  and  exact  entry  of 
the  kind  and  quantity  of  materials  used  by  him  in  the  pro- 
duction of  distilled  spirits ;  that  he  produced  from  the  grain 
used  a  large  quantity  of  spirits,  and  *^that  by  means  of  the 
said  omission  to  make  said  entry  in  said  book  as  aforesaid" 
he  ^^  was  enabled  to  defraud  and  did  defraud  the  plaintiff 
out  of  the  internal  revenue  tax  then  and  there  imposed  by 
law  on  spirits,  whereby  the  plaintiff  is  damaged  in  the  sum 
of  $2,100." 

To  this  breach  in  the  various  assignments  the  defendants 
answer,  and  deny  that  by  reason  of  the  alleged  omission  of  the 
distiller  to  make  proper  entries  in   the  distiller's  book  men- 
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tioned  he  was  enabled  to  defraud  and  did  defraud  the  United 
States  of  the  tax  on  distilled  spirits  produced  at  his  distillery, 
or  any  part  of  the  tax ;  and  state  that,  prior  to  any  of  the 
acts  complained  of,  the  distiller  combined,  confederated,  and 
conspired  with  certain  designated  revenue  officers  and  agents, 
and  other  distillers  and  rectifiers,  to  defraud  the  United  States 
of  the  tax  on  distilled  spirits  produced  at  various  distilleries 
within  the  first  collection  district  of  Missouri ;  that,  in  further- 
ance of  this  conspiracy  and  to  accomplish  its  purpose,  the  parties 
concerned  in  it  committed  various  violations  of  the  revenue 
laws,  and  among  other  things  they  removed  and  aided  in  the 
removal  of  distilled  spirits  from  the  distilleries  without  having 
first  paid  the  tax  on  them ;  they  reused  upon  packages  paid 
and  warehouse  stamps  which  had  been  previously  used ;  they 
gave  and  received  bribes,  and  made  and  connived  at  making 
false  and  fraudulent  reports  to  the  collector  of  internal  revepue 
within  the  district  of  the  quantities  of  spirits  produced  upon 
which  taxes  had  become  due ;  that  the  distiller,  by  reason  of 
his  participation  in  this  conspiracy,  was  enabled,  if  at  all,  to 
defraud  the  United  States  of  the  tax  on  distilled  spirits  pro- 
duced at  his  distillery  within  the  period  covered  by  his  bond; 
that  the  internal  revenue  officers  charged  with  the  execution 
and  enforcement  of  the  internal  revenue  laws  had  no  occasion 
to  have  recourse  to  the  distiller's  book  and  the  store-keeper's 
record  kept  at  the  distillery,  and  did  not  have  recourse  to  them, 
or  examine  them  to  obtain  information  touching  the  quantities 
of  grain  used  and  the  number  of  gallons  produced  at  the  dis- 
tillery ;  and  that  it  was  by  reason  of  the  organization  and 
execution  of  this  conspiracy,  irrespective  of  the  omission  to 
make  the  entries  mentioned,  that  the  conspirators  were  enabled 
to  defraud  the  United  States  of  the  tax  on  spirits  produced  at 
the  distillery. 

The  breach  stated  in  each  of  the  assignments  designated  by 
even  numbers  is,  that  the  distiller  removed  spirits  produced  at 
his  distillery  to  a  place  other  than  the  distillery  warehouse, 
without  the  internal  revenue  tax  imposed  thereon  being  first 
paid,  thereby  incurring  a  penalty  of  92,800,  which  sum  he  has 
not  paid. 

To  this  breach  in  the  various  assignments  the  defendantf 
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answer  that  the  United  States  ought  not  to  maintain  its 
action  for  the  penalty  denounced  in  sect.  3296,  for,  at  the 
November  Term,  1875,  in  the  District  Court  of  the  United 
States  for  the  Eastern  District  of  Missouri,  two  bills  of  in- 
dictment were  found  against  said  Chouteau,  the  distiller,  one 
of  which  contained  counts  founded  upon  that  section,  alleg- 
ing the  removal  by  him,  and  his  aiding  and  conniving  at  the 
removal,  of  distilled  spirits  from  his  distillery  to  a  place  un- 
known, upon  which  spirits  the  revenue  tax  was  imposed  and 
had  not  been  paid,  the  other  counts  being  founded  upon  sects. 
8281  and  6440  of  the  Revised  Statutes;  that  afterwards,  with 
the  advice  and  consent  of  the  Secretary  of  the  Treasury  and 
upon  the  recommendation  of  the  Attorney-General,  the  Com- 
missioner of  Internal  Revenue  accepted  from  the  distiller 
$1,000  in  full  satisfaction,  compromise,  and  settlement  of  the 
indictment  and  prosecutions,  which  were  thereupon  dismissed 
and  abandoned. 

And  the  defendants  further  answering,  state  ^^  that  the) 
alleged  removals  of  distilled  spirits  set  forth  in  the  various 
assignments  of  breaches  now  answered  are  the  same  removals 
recited  in  the  said  indictment;  that  all  of  the  said  removals  of 
spirits  complained  of  in  plaintiffs  petition  might  have  been 
established,  if  said  allegations  be  true,  under  the  said  indict- 
ments, either  upon  those  counts  based  upon  sect.  8296,  or  that 
count  based  upon  sect.  3281 ;  that  all  of  the  evidence  which 
would  be  necessary  to  establish,  and  competent  under  the 
various  assignments  of  breaches  in  plaintiffs  petirion,  would 
also  be  competent  under  and  would  tend  to  establish  the  allega- 
tions of  said  indictments ;  that  the  various  assignments  ot 
breaches  in  plaintiff's  petition  relate  to  the  same  subject-matter 
and  are  based  upon  the  same  transaction  as  the  various  allega- 
tions in  said  indictments  contained,  so  tar  as  they  relate  to 
alleged  offences  under  sects.  3296  and  3281  and  5440,  and  that 
at  the  time  when  the  said  indictments  were  presented  to  said 
grand  jury,  and  at  the  time  when  the  said  indictments  were 
considered  by  said  grand  jury,  all  of  the  facts  which  would  be 
competent  to  sustain  the  allegations  of  plaintiff's  petition  were 
known  to,  and  within  the  possession  of,  the  representative  of 
the  United  States." 
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The  United  States  demurred  to  the  answer.  The  demnr- 
rer  was  overruled,  and  judgment  entered  thereon  in  favor  of 
the  defendants.  The  case  was  then  removed  here  by  writ 
of  error. 

The  Solicitor- 0-eneral  for  the  plaintiff  in  error. 
No  counsel  appeared  for  the  defendants  in  error. 

Mb.  Justice  Fibld,  after  stating  the  facts,  delivered  the 
opinion  of  the  court. 

As  seen  by  the  statement  of  the  case,  each  breach  of  the 
condition  of  the  bond  in  suit,  of  the  class  designated  by  odd 
numbers,  consists  in  the  omission  of  the  distiller  to  make  the 
required  entries  in  the  book  provided  in  sect.  3308.  The 
petition  alleges  that,  by  ^^  means  of  the  said  omission,''  the 
distiller  was  enabled  to  defraud  and  did  defraud  the  United 
States  of  the  tax  imposed  by  law  upon  the  spirits  produced 
at  his  distillery.  The  answer  denies  this  allegation,  and 
avers  that  whatever  fraud  was  committed  upon  the  United 
States  was  effected  through  other  means.  The  demurrer  ad- 
mits that  averment  to  be  true,  and  the  question  is  thus  pre- 
sented whether  a  party  seeking  damages  for  a  specified  breach 
of  duty  is  entitled  to  judgment  in  his  favor,  when  admitting 
on  the  record  that  whatever  damages  he  may  have  sustained 
resulted  from  other  causes. 

The  case  is  not  brought  for  any  tax  alleged  to  be  due  to  the 
United  States,  which  they  would  be  entitled  to  recover,  what- 
ever the  cause  of  its  non-payment.  In  such  a  case  it  would  be 
of  no  consequence  whether  the  cause  assigned  for  the,  default 
of  the  party  was  the  true  one  or  not;  the  obligation  to  the 
government  would  be  the  same.  Here  a  specific  omission  of 
duty  on  the  part  of  the  distiller  is  alleged,  for  which  it  is 
sought  to  charge  both  him  and  his  sureties  on  their  bond. 
Their  liability  is  only  to  the  extent  of  the  damages  sustained. 
If  none  resulted  to  the  United  States  from  the  omission 
stated,  none  can  be  recovered  either  against  him  or  his  sure- 
ties. The  law  does  not  affix  any  specific  penalty  for  the 
omission.  If,  therefore,  the  allegations  of  the  petition  were 
simply  traversed,  the  government  would  be  compelled  to  prove, 
not  only  the  omission  complained  of,  but  that  by  means  of 
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it  the  tax  on  tlie  spirits  produced  was  lost,  which  constitutes 
the  damages  alleged.  It  would  not  be  sufficient  to  show  that 
by  othei  omissions  of  duty  the  government  was  thus  defrauded, 
for  that  would  be  to  change  the  entire  ground  of  the  action, 
the  specific  gravamen  of  the  complaint. 

Now,  the  demurrer  admits  that  the  ground  of  complaint  — 
the  specific  breach  of  daty  stated  —  did  not  cause  the  dam- 
ages charged,  but  that  whatever  damages  were  sustained  by 
the  United  States  were  effected  by  other  means.  Therefore 
the  action,  so  far  as  damages  are  claimed  for  the  particular 
omission  of  duty  mentioned,  must  fail. 

It  is  true  that  the  breaches  of  duty,  which  are  stated  by  the 
defendants  in  their  answer  as  the  means  by  which  the  United 
States  were  defrauded,  are  a  series  of  stupendous  fi*auds,  for 
which  the  guilty  parties  deserve  severe  punishment ;  still  they 
were  none  the  less  available  as  a  defence  to  an  action  charging 
to  other  causes  the  damages  which  they  produced.  It  is  cer- 
tainly one  way  of  defending  against  the  charge  of  a  wrongful 
act  for  which  damages  are  sought,  to  show  that,  notwithstand- 
ing the  wrong  committed,  the  damages  resulted  from  other 
causes,  however  objectionable  a  pleading  might  be  with  aver- 
ments to  that  effect  instead  of  a  distinct  traverse  of  the  allega- 
tions of  the  complaint.  If,  for  example,  a  party  should  charge 
another  with  inflicting  upon  his  person  a  wound  ^  which  he 
lost  an  arm,  it  would  be  a  good  defence  to  show  that  the  loss 
resulted  from  unskilful  medical  treatment  or  neglect  and  not 
from  the  wound  inflicted.  So  here,  it  is  enough  for  the  sure- 
ties to  show  that  the  loss  to  the  government  was  produced  by 
other  means  than  the  particular  breach  of  duty  by  their  prin- 
cipal, of  which  the  government  complains.  It  is  of  no  conse* 
quence  to  them,  so  far  as  the  present  action  is  concerned,  how 
many  other  sins  of  omission  or  commission  he  may  have  com- 
mitted, if  they  can  show  that  the  particular  damage  claimed 
was  not  the  result  of  the  one  charged. 

As  to  the  breaches  of  duty  in  the  assignments  of  the  class 
designated  by  even  numbers,  we  are  of  opinion  that  the  com- 
promise with  the  government  pleaded  is  a  complete  defence 
against  a  recovery  of  the  penalty  claimed.  Each  breach  al- 
leged consists  in  tl)e  removal  by  tho  distiller  of  »spirits  pro- 
VOL.  xn.  iJy 
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duced  at  his  distillery  to  a  place  other  than  the  distillery 
warehouse,  without  first  paying  the  tax  imposed  thereon. 
The  penalty  prescribed  for  this  offence  was  intended  as  part 
punishment  for  it,  and  may  be  enforced,  equally  as  the  addi- 
tional fine  and  imprisonment,  by  criminal  prosecution.  It  was 
not  intended  in  any  sense  as  a  substitute  for  the  tax  required, 
or  as  any  abatement  of  it  when  recovered.  This  is  evident 
from  the  fact  that  it  may  be  applied  to  those  who  have  aided 
or  abetted  in  the  removal,  whether  the  distiller  or  one  hav- 
ing no  interest  in  the  spirits.  So,  too,  the  payment  of  the 
tax  may  be  made  after  the  removal,  and  yet  the  penalty  not 
be  discharged;  it  could  still  be  imposed  upon  the  offending 
party. 

It  may  be  questioned  whether  the  only  mode  for  a  recovery 
of  the  penalty  is  not  by  indictment ;  but  assuming  that  it  may 
be  recovered  in  a  civil  action,  the  compromise  pleaded  covers 
the  penalties  here  claimed.  Two  indictments  have  been  found 
against  the  distiller,  one  of  which  contains  counts  for  the  spe- 
cific offences,  which  constitute  the  whole  ground  and  cause  of 
the  present  action.  Under  the  authority  of  an  act  of  Congress, 
a  compromise  with  the  government  was  effected,  by  which  a 
specific  sum  was  paid  by  him,  and  received  by  the  govern- 
ment, ^^  in  full  satisfaction,  compromise,  and  settlement  of  said 
indictments  and  prosecutions,'*  which  were  accordingly  dis- 
missed and  abandoned.  That  compromise  necessarily  covered 
the  causes  or  grounds  of  the  prosecutions,  and  consequently 
released  the  party  from  liability  for  the  offences  chained  and 
any  further  punishment  for  them.  The  answer  avers  that  the 
removals  of  distilled  spirits  set  forth  in  the  assignment  of 
breaches  of  the  condition  of  the  bond  are  the  same  removals 
recited  in  the  indictments,  and  that  all  the  evidence  necessarv 
to  establish  the  breaches  ajssigned  would  have  been  necessary 
and  competent  under  the  indictments.  The  two  proceedings, 
the  civil  action  and  the  criminal  prosecution,  so  far  as  they 
relate  to  offences  under  sect.  3296,  are  based  upon  the  same 
transactions. 

The  question,  therefore,  is  presented  whether  sureties  on  a 
distiller's  bond  shall  be  subjected  to  the  penalty  attached  to 
the  commission  of  an  offence,  when  the  principal  has  effected 
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a  full  and  complete  compromise  with  the  gOYemment,  undei 
the  sanction  of  an  act  of  Congress,  of  prosecutions  based 
upon  the  same  offence  and  designed  to  secure  the  same  pen- 
alty. 

Admitting  that  the  penalty  may  be  recovered  in  a  civil 
action,  as  well  as  by  a  criminal  prosecution,  it  is  still  as  a 
punishment  for  the  infraction  of  the  law.  The  term  "  pen- 
alty "  involves  the  idea  of  punishment,  and  its  character  is 
not  changed  by  the  mode  in  which  it  is  inflicted,  whether 
by  a  civil  action  or  a  criminal  prosecution.  The  compromise 
pleaded  mast  operate  for  the  protection  of  the  distiller  against 
subsequent  proceedings  as  fully  as  a  former  conviction  or  ac- 
quittal. He  has  been  punished  in  the  amount  paid  upon  the 
settlement  for  the  offence  with  which  he  was  charged,  and 
that  should  end  the  present  action,  according  to  the  principle 
on  which  a  former  acquittal  or  conviction  may  be  invoked  to 
protect  against  a  second  punishment  for  the  same  offence. 
To  hold  otherwise  would  be  to  sacrifice  a  great  principle  to 
the  mere  form  of  procedure,  and  to  render  settlements  with  the 
government  delusive  and  useless. 

Whilst  there  has  been  no  conviction  or  judgment  in  the 
criminal  proceedings  against  the  distiller  here,  the  compro- 
mise must  on  principle  have  the  same  effect.  The  govern- 
ment through  its  appropriate  officers  has  indicated,  under  th( 
authority  of  an  act  of  Congress,  the  punishment  with  which  it 
will  be  satisfied.  The  offending  party  has  responded  to  the 
indication  and  satisfied  the  government.  It  would,  therefore, 
be  at  variance  with  right  and  justice  to  exact  in  a  new  form 
of  action  the  same  penalty.  For,  as  it  was  justly  said  by  this 
court  in  Ex  parte  Lange^  speaking  through  Mr.  Justice  Miller, 
"  If  there  is  anything  settled  in  the  jurisprudence  of  England 
and  America,  it  is  that  no  man  can  be  twice  lawfully  punished 
for  the  same  offence.  And,  though  there  have  been  nice  ques- 
tions in  the  application  of  this  rule  to  cases  in  which  the  act 
charged  was  such  as  to  come  within  the  definition  of  more 
than  one  statutory  offence,  or  to  bring  the  party  within  the 
jurisdiction  of  m6re  than  one  court,  there  has  never  been  any 
doubt  of  its  entire  and  complete  protection  of  the  party  where 
a  second  punishment  is  proposed  in  the  same  cc^irt.  on  'be 
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same  facts,  for  the  same  statutory  o£Eence.  The  principle  fiiid§ 
expression  in  more  than  one  form  in  the  maxims  of  the  com- 
mon law."     18  WaU.  168,  168. 

Judgment  affirmed, 

NoTB.  —  In  United  Statet  t.  Ulrid,  error  to  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Missouri,  which  was  submitted  at  the  tame 
time,  Mr.  Justice  Field  delivered  the  opinion  of  the  court 

This  case  inyolves  substantially  the  same  questions  considered  in  United  Skdet 
V.  Chouteau.  Here  the  principal  on  the  bond  in  suit  pleaded  guiltj  to  the  indict' 
inents  found  against  him,  and  was  fined  $1,000  and  imprisoned  for  one  daj.  The 
punishment  inflicted  was  for  offences  which  are  set  forth  in  the  petition  in  this 
action  ns  breaches  of  the  condition  of  the  bond.  This  difference  in  the  two  cases 
does  not  affect  the  principle  upon  which  the  first  was  decided.  Upon  its  author- 
ity the  judgment  is 
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1.  The  valuation  of  foreign  standard  coins,  which  the  act  of  March  S,  1878, 
c.  268  (17  Stat  602;  Rev.  Stat.,  sect.  3664),  requu^s  the  director  of  the 
mint  to  estimate  annually,  and  the  Secretary  of  the  Treasiiry  to  proclaim 
on  the  first  day  of  January,  is  as  binding  on  collectors  of  customs  and  im- 
porters, as  if  declared  by  statute ;  and  evidence  is  not  receivable  to  show 
that  it  is  inaccurate.  The  Collector  v.  Rkharde  (23  Wall.  246)  cited  vA 
reaffirmed. 

9.  Pursuant  to  sect.  2903  of  the  Revised  Statutes,  providing  for  the  case  of  \at 
voices  made  out  in  a  depreciated  currency  issued  and  circulated  under 
authority  of  any  foreign  government,  regulations  were  established  declaring 
that  where  the  standard  value  of  a  foreign  currency  has  been  proclaimed 
by  the  Secretary  of  the  Treasury,  in  the  manner  provided  by  law,  such 
value  shall  control  in  estimating  customs  duties,  unless  collectors  have  been 
otherwise  instructed,  or  unless  a  depreciation  of  the  value  of  that  currency, 
"  expressed  in  an  invoice  from  the  standard  of  that  currency,  shall  be  shown 
by  consular  certificate  thereto  attached."  Hdd,  that  the  proclamatioii  and 
certificate  are  conclusive. 

Erbob  to  the  Cirouit  Court  of  the  United  States  for  tiif 
Southern  District  of  New  York. 

The  facts  are  stated  in  the  opinion  of  the  oonrt. 
Mr,  Leivis  Sanders  for  the  plaintiff  in  error. 
Mr.  Assistant  Attorney- General  Smithy  contra* 
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Mb.  Justice  Bradley  delivered  the  opinion  of  the  coart 
This  is  a  suit  against  the  collector  of  customs  for  the  port  of 
New  York  to  recover  back  duties  alleged  to  have  been  over- 
charged. In  August  and  September,  1874,  the  plaintiff  im- 
ported goods  from  Vienna,  in  Austria,  chargeable  with  an 
ad  vahrem  duty.  The  invoices  upon  which  they  were  entered 
at  the  custom-house  were  made  out  in  Austrian  paper  florins, 
in  which  currency  they  were  purchased,  and  amounted  to  the 
sum  of  10,168^2^  florins.  This  was  assessed  and  liquidated  by 
the  collector  at  the  sum  of  $4,818,  gold  coin  of  the  United 
States,  by  conveiting  the  same  into  Austrian  silver  florins  at 
45^1^  cents  for  each  paper  florin,  and  47-^  cents,  gold  coin  of 
the  United  States,  for  each  Austrian  silver  florin,  making  the 
duty  equal  to  $1,980.67.  The  plaintiff  paid  the  duty  under 
a  written  protest,  addressed  to  the  collector,  in  which  he  as* 
signed  the  following  ground  of  objection,  namely :  '^  In  com- 
puting the  amount  in  United  States  money  of  foreign  dutiable 
value  of  the  merchandise  covered  by  the  said  entries,  you  have 
estimated  the  value  of  the  paper  florin,  being  the  currency  in 
which  invoices,  upon  which  entries  were  made,  were  made  out, 
to  be  great-er  than  40  cents.  I  claim  that  under  existing  laws 
and  upon  the  fact  that  in  computations  at  the  custom-house 
the  value  of  the  paper  florin  therein  specified  should  be  esti- 
mated as  of  the  value  of  40  cents,  and  shall  hold  you  responsi- 
ble for  the  excess  of  duty  thus  illegally  claimed  and  exacted." 
The  plaintiff  having  appealed  to  the  Secretary  of  the  Treasury, 
without  effect,  brought  the  present  action  to  recover  the  alleged 
excess  of  duty  exacted. 

On  the  trial,  the  foregoing  facts  being  proved,  the  plaintiff 
took  the  stand,  and  testified  that  he  was  in  Vienna  in  1873 
and  part  of  1874,  and  that  in  those  years,  and  for  some  time 
prior  thereto,  the  silver  florin  was  not  in  circulation  in  Austria, 
having  ceased  to  be  a  standard  or  measure  of  value  early  in 
1878,  owing  to  the  fact  that  silver  had  been  demonetized  by 
the  German  Empire,  where  it  had  previously  been  current ; 
its  place,  as  a  standard,  being  taken  by  the  8-florin  Austria- 
Hungarian  gold  piece  ;  that  by  the  official  paper  or  gazette  of 
the  stock  exchange  of  Vienna  the  silver  florin  was  worth  45-^^ 
cents  in  American  gold  coin  in  September,  1874,  and  the  paper 
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florin,  48^^^  cents ;  that  the  actual  value  of  the  invoice  in 
question  was  $4,442.56  ;  that  the  amount  of  duty  should  have 
been  assessed  at  $1,780.67 ;  and  that  the  excess  paid  and 
claimed  is  $lf50. 

The  plaintiff  further  exhibited  in  evidence  a  letter  of  the 
Secretary  of  the  Treasury  to  the  collector  of  customs  at  New 
York,  dated  Oct.  23,  1874  (a  few  weeks  after  the  importation 
of  the  goods  in  question),  in  which  he  stated,  amongst  other 
things,  that  the  department  had  authentic  information  that 
the  silver  florin  had  generally  been  thrown  out  of  use,  both  as 
a  standard  and  as  currency,  its  place  as  a  standard  being  taken 
by  the  8-florin  gold  piece,  which  had  its  exact  equivalent  in  the 
20-franc  gold  piece  of  France  ;  that  under  these  circumstances 
it  became  necessai-y  to  review  the  former  action  of  the  depart- 
ment in  determining  the  value  of  the  florin  of  Austria  for 
assessment  of  duty  on  imports,  and  to  apply  to  the  8-florin  gold 
piece  and  the  paper  florin  the  rules  applied  to  all  currencies 
the  values  of  which  are  not  declared  in  terms  by  some  specific 
statute :  the  collector  was,  therefore,  directed  to  accept  the 
certificate  of  a  consul  of  the  United  States  at  any  point  in 
Austria-Hungary  as  to  the  value  of  the  paper  florin  relatively 
to  the  8-florin  gold  piece  and  its  equivalent  in  American  gold 
dollars,  as  the  true  value  for  duty  of  any  invoice  of  merchan- 
dise properly  expressed  in  that  currency. 

The  defendant  gave  in  evidence  the  consular  certificate  of 
the  United  States  consul  at  Vienna,  attached  to  the  invoice, 
in  which  it  was  stated  that  the  true  value  of  the  currency  of 
the  Austria-Hungarian  monarchy,  in  which  the  invoice  was 
made  out,  was  45^^  cents  estimated  in  United  States  gold, 
silver  florin  being  47^^j^  cents.  He  also  gave  in  evidence  an 
extract  from  the  proclamation  of  the  Secretary  of  the  Treasury, 
made  on  the  1st  of  January,  1874,  announcing  the  determina- 
tions of  the  value  of  foreign  moneys  made  by  the  director  of 
the  mint  under  the  act  of  March  8,  1878  (17  Stat.  602), 
which  extract  was  as  follows,  to  wit :  — 

''  The  following  list  of  standard  values  of  foreign  currencies  in 
the  money  of  account  of  the  United  States  shall  be  used  in  the 
computation  of  customs  duties,  until  otherwise  provided  by  law  oi 
regulation :  — 


Oct.  1880.]  Cramer  v.  Arthur.  615 

"  Foreign  ii  oneys  of  account  and  their  values  in  United  States 
money  of  account.  Austria,  monetary  unit,  florin  ;  standard,  silver ; 
value  in  U.  S.  money  of  account,  47.60  [cents]." 

Upon  this  evidence  the  court  directed  a  verdict  for  the  de- 
fendant, and  the  (laintiff  excepted. 

Since  the  transaotions  above  mentioned  took  place,  we  have 
decided  the  case  of  The  Collector  v.  Richards  (28  Wall.  246), 
which  arose  about  {he  same  time,  and  in  which  some  of  the 
questions  involved  in  the  present  case  were  determined.  We 
there  held  that  the  act  of  March  8,  1873,  which  declared  that 
the  value  of  foreign  coin,  as  expressed  in  the  money  of  account 
of  the  United  States,  should  be  that  of  the  pare  metal  of  such 
coin  of  standard  value ;  and  that  the  values  of  the  standard 
coins  in  cii^culation,  of  the  various  nations  of  the  world,  should 
be  estimated  annually  by  the  director  of  the  mint,  and  be  pro- 
claimed on  the  first  day  of  January  by  the  Secretary  of  the 
Treasury,  superseded  previous  acts  passed  for  fixing  the  value 
of  foreign  money,  both  in  estimating  the  invoices  of  goods 
imported  from  foreign  countries,  and  for  other  purposes. 
Prior  to  1878,  various  acts  had  been  passed  fixing  the  value  of 
foreign  money  in  invoices,  commencing  with  the  collection 
act  of  1789,  by  the  eighteenth  section  of  which  the  rates  for 
estimating  certain  foreign  coins  and  currencies  were  prescribed. 
1  Stat.  41.  By  this  act,  amongst  other  things,  the  pound  ster- 
ling was  valued  at  $4.44.  Various  changes  and  additions  were 
made  in  subsequent  laws.  Id.  167,  673 ;  2  id.  121 ;  5  id.  496, 
626;  9  id.  14;  12  id.  207.  In  1842,  the  value  of  the  pound 
sterling,  in  computations  for  payments  to  the  treasury  and 
in  appraising  merchandise,  was  fixed  at  $4.84.  The  last 
general  law  relating  to  the  values  of  other  foreign  moneys 
was  that  of  May  22,  1846.  9  id.  14.  By  this  act,  amongst 
other  things,  the  value  of  the  florin  of  the  southern  States  of 
Germany  wais  fixed  at  40  cents  ;  the  florin  of  the  Austrian 
Empire  and  of  the  city  of  Augsburg,  at  48|  cents ;  and  the 
franc  of  France,  Belgium,  &c.,  at  18  cents  6  mills.  This  was 
apparently  the  act  upon  which  the  plaintiff  in  his  protest 
based  his  claim  that  the  florin  in  his  invoice  should  be  esti- 
mated at  40  cents.  It  was  this  act  under  which  the  importer 
in  The  Collector  v.  Richards  claimed  that  the  franc  should  be 
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estimated  at  18  cents  6  mills.  In  that  case  we  held  that  the 
act  of  1846  was  repealed  by  the  act  of  1873  (which  expressly 
repealed  all  acts  and  parts  of  acts  inconsistent  therewith}  ;  and 
that,  instead  of  a  fixed  and  permanent  valuation  of  foreign 
coins  (which  must  often  inyolve  a  departure  from  the  true, 
values),  Congress  had  adopted  the  juster  plan  of  having  them 
subjected  to  annual  revision  by  the  director  of  the  mint,  and 
announced  to  the  public  by  proclamation*  of  the  Secretary  of 
the  Treasury.  And  as  the  franc  had  been  thus  proclaimed  to 
be  woi-th  19  cents  and  3  mills,  we  decided  that  the  collector 
rightly  adopted  that  valuation. 

In  the  present  case,  the  act  of  1846,  if  it  were  in  force, 
would  not  help  the  plaintiff,  inasmuch  as  it  fixes  the  value  of 
the  Austrian  florin  at  48^  cents,  which  is  a  higher  rate  than 
that  announced  in  the  Secretary's  proclamation  of  1874.  He 
seems,  however,  to  have  based  his  claim  on  the  valuation,  in 
the  law  of  1846,  of  the  florin  of  the  southern  States  of  Ger- 
many, which  was  at  40  cents.  But,  since  we  have  decided 
that  that  act  was  repealed  by  the  act  of  1878,  it  is  unnecessary 
to  examine  it  further. 

That  the  florin  is  the  standard  money  of  account  of  Austria 
is  as  evident  as  that  the  pound  sterling  is  the  standard  money 
of  account  of  Great  Britain.  The  plaintiff's  own  invoice  is  a 
proof  of  this.  Whether  represented  by  a  corresponding  coin 
of  equal  amount  is  of  no  consequence.  It  was  only  since  the 
beginning  of  the  present  century  that  the  pound  sterling  was 
thus  represented ;  and  yet  its  value  was  as  fixed  and  certain 
before  the  sovereign  was  coined  as  since.  Coin  is  the  basis  of 
the  currency  of  both  countries.  The  plaintiff  concedes  that  the 
eight-florin  gold  piece  is  a  standard  coin  of  Austria ;  and  he 
does  not  pVetend  that,  according  to  this  standard,  the  florin 
would  be  less  than  it  was  valued  at  in  the  proclamation  of  the 
Secretary  of  the  Treasury.  The  silver  florin  was  also  formerly 
a  standard  coin  in  Austria,  and  the  florin  as  a  money  of 
account  originally  derived  its  value  therefrom.  It  was  from 
this  coin  that  the  valuation  of  the  florin  was  made  by  the 
director  of  the  mint,  as  set  forth  in  the  proclamation  of  the 
Secretary.  That  valuation,  so  long  as  it  remained  unchanged, 
was  binding  on  the  collector  and  on  importers, — just  as  bind 
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ing  as  if  it  had  been  in  a  perniaueut  statute,  like  the  statute  of 
1846,  for  example.  Parties  cannot  be  permitted  to  go  behind 
tiie  proclamation,  any  more  than  tliey  would  have  been  per- 
mitted to  go  behind  the  statute,  for  the  purpose  of  proving  by 
parol,  or  by  financial  quotations  in  gazettes,  that  its  valuations 
are  inaccurate.  The  govemment  gets  at  the  truth,  as  near  as  it 
can,  and  proclaims  it.  Importers  and  collectors  must  abide  by 
the  rule  as  proclaimed.  It  would  be  a  constant  source  of  con- 
fusion and  uncertainty  if  every  importer  could,  on  every  in- 
voice, raise  the  question  of  the  value  of  foreign  moneys  and 
coins. 

But  whilst  the  annual  proclamation  of  the  determinations 
made  by  the  director  of  the  mint  has  taken  the  place  of  a 
permanent  statutory  valuation  of  foreign  coins,  it  has  no 
greater  force  than  a  statute  would  have.  The  question  still 
remains,  whether  the  fact  that  the  invoice  was  made  out  in 
a  depreciated  currency  entitled  the  plaintiff  to  a  reduction, 
and,  if  it  did,  whether  such  reduction  was  refused  by  the  col 
lector. 

The  laws  have  always  made  provision  for  the  case  of  invoices 
made  out  in  depreciated  currencies.  In  the  collection  act  of 
1799,  the  sixty-first  section,  which  fixed  the  values  of  different 
foreign  moneys,  concluded  with  the  following  proviso :  "  Pro- 
videdj  that  it  shall  be  lawful  for  the  President  of  the  United 
States  to  cause  to  be  established  fit  and  proper  regulations  for 
estimating  the  duties  on  goods,  &c.,  imported  into  the  United 
States,  in  respect  to  which  the  original  cost  shall  be  exhibited 
in  a  depreciated  currency,  issued  and  circulated  under  author- 
ity of  any  foreign  government."  This  proviso  has  always  con- 
tinued in  force,  and  now  constitutes  sect.  2908  of  the  Revised 
Statutes.  Such  a  law  is  the  more  necessary,  in  view  of  another 
provision,  enacted  in  1801  (2  Stat.  121)  and  continued  in  sect. 
2838  of  the  Revised  Statutes,  directing  that  ^^  all  merchandise 
subject  to  a  duty  od  valorem  shall  be  made  out  in  the  currency 
of  the  place  or  country  where  the  importation  shall  be  made, 
and  shall  contain  a  true  statement  of  the  actual  cost  of  sucli 
merchandise  in  such  foreign  currency  or  currencies,  without 
any  respect  to  the  value  of  the  coins  of  the  United  States,  or 
of  foreign  coins  by  law  made  current  within  the  United  States 
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m  cncb  foreign  place  or  country."  It  was  the  object  of  thif; 
law  to  compel  the  parties  to  show,  in  the  inyoices,  the  actual 
prices  and  cost  of  their  goods,  in  the  currency  of  the  country 
where  bought,  and  not  leave  it  to  them  to  make  a  pretended 
estimate  of  the  cost  in  a  coin  valuation.  It  is  true,  the  gov- 
ernment is  not  bound  by  the  invoice,  but  may  have  the  value 
of  the  goods  appraised.  Rev.  Stat.,  sects.  2904,  2907.  Never- 
theless, such  invoices,  exhibiting  the  actual  transactions,  and 
capable  of  being  verified  by  oath^  are  essential  instrumentali- 
ties in  the  prevention  of  fraud ;  and,  in  the  absence  of  suspi- 
cious circumstances,  usually  furnish  the  basis  for  estimating 
the  actual  values  of  the  goods.  But  since  they  are  required  to 
be  expressed  in  the  actual  currency  of  the  country  of  exporta- 
tion, and  since  that  currency  may  be  depreciated,  it  is  obvious 
that  the  authority  given  to  the  President  by  the  act  of  1799, 
to  establish  fit  and  proper  regulations  for  estimating  the  duties 
when  the  goods  are  invoiced  in  such  money,  is  very  important. 
It  was  passed  at  a  time  when  the  nations  of  Europe  were  at 
war,  and  the  United  States  was  neutral.  In  England  and 
France,  and  perhaps  other  countries,  specie  payments  had  been 
suspended,  and  currencies  based  on  government  credit  had 
been  adopted.  The  law  seems  to  have  had  in  view  artificial 
money  of  this  kind ;  a  depreciated  currency,  not  based  on 
specie,  but  still  ^^  issued  and  circulated  under  authority  of  the 
government."  But  it  has  been  liberally  construed  by  the 
government;  and  the  President,  acting  through  the  Secretary 
of  the  Treasury,  has  established  regulations  on  the  subject 
which  are  sufficiently  broad  to  meet  every  proper  case. 

The  regulation  in  force  at  the  time  of  the  importation  in 
question  was  as  follows,  namely  :  — 

'^  Where  the  standard  value  of  a  foreign  currency  has  been  pro- 
claimed by  the  Secretary  of  the  Treasury,  in  the  manner  provided 
by  law,  that  value  is  to  be  taken  in  all  cases  in  estimating  costomi 
duties,  unless  collectors  have  been  otherwise  instmoted,  or  unlesi 
a  depreciation  of  the  value  of  the  foreign  currency,  expressed  in  an 
invoice  fi*om  the  standard  of  that  currency,  shall  be  shown  by  con* 
sular  certificate  thereunto  attached.'* 

In  the  present  case  a  consular  certificate  was,  in  fact,  at 
cached  to  the  invoice  in  the  following  words,  to  wit:  — 
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"I,  P.  S.  Post,  consuh  of  the  United  States  of  America,  do 
hereby  certify  that  the  true  value  of  the  currency  of  the  Austria- 
Hungarian  Monarchy,  in  which  currency  the  annexed  invoice  of 
merchandige  is  made  out,  is  45-^^  cents  estimated  in  United  States 
gold,  silver  florin  being  ^1^^  cents. 

(Signed)  •*  P.  S.  Post."    [bkal.] 

In  this  certificate  the  consnl  assumes  the  value  of  the  silver 
florin  to  be  as  it  was  proclaimed  to  be  at  the  beginning  of  the 
year  by  the  Secretary  of  the  Treasury,  namely,  47-^^^  cents ; 
and,  on  this  basis,  he  certifies  that  the  value  of  the  florin  in 
the  currency  in  which  the  invoice  was  made  out  was  45^^ 
cents ;  and  this,  as  we  understand  the  statement  of  the  case, 
is  the  valuation  adopted  by  the  collector  in  assessing  the  duties 
in  question.  The  plaintiff  seeks  to  go  behind  this  valuation, 
and  to  show  that,  at  the  time  of  the  purchase  of  the  goods,  the 
value  of  the  silver  florin  in  Vienna,  as  quoted  in  the  papers, 
and  as  exhibited  by  the  actual  rate  of  exchange,  was  less  than 
47-^^^  cents,  namely,  45^^  cents,  and  that  the  value  of  the 
paper  florin  was  48-^^  cents. 

This  we  think  the  plaintiff  cannot  be  allowed  to  do.  The 
proclamation  of  the  Secretary  and  the  certificate  of  the  con- 
sul must  be  regarded  as  conclusive.  In  the  estimation  of  the 
value  of  foreign  moneys  for  the  purpose  of  assessing  duties, 
there  must  be  an  end  to  controversy  somewhere.  When  Con- 
gress fixes  the  value  by  a  general  statute,  parties  must  abide 
by  that.  When  it  fixes  the  value  through  the  agency  of  offi- 
cial instrumentalities,  devised  for  the  purpose  of  making  a 
nearer  approximation  to  the  actual  state  of  things,  they  must 
abide  by  the  values  so  ascertained.  If  the  currency  is  a  stand- 
ard one,  based  on  coin,  the  Secretary's  proclamation  fixes  it; 
if  it  is  a  depreciated  currency,  the  parties  may  have  the  bene- 
fit of  a  consular  certificate.  To  go  behind  these  and  allow  an 
examination  by  affidavits  in  every  case  would  put  the  assess- 
ment of  duties  at  sea.  It  would  create  utter  confusion  and 
uncertainty.  If  existing  regulations  are  found  to  be  insuffi- 
cient, if  they  lead  to  inaccurate  results,  the  only  remedy  is  to 
apply  to  the  President,  through  the  Treasury  Department,  to 
change  the  regulations.  From  the  letter  of  the  Secretary  ex- 
hibited in  this  case,  we  infer  that  this  was  afterwards  done. 
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and  that  he  made  the  desired  change.  •  But  this  change  in  the 
regulations  does  not  affect  prior  transactions  which  took  place 
before  tliey  went  into  effect.  These  transactions  must  be  gov- 
erned by  the  regulations  in  force  at  the  time.  It  b  of  the 
utmost  consequence  to  the  government,  and  it  is,  on  the  whole, 
mo8t  beneficial  to  importers,  that  the  value  of  foreign  moneys 
should  be  officially  ascertained,  and  that  they  should  be  fixed 

by  a  uniform  method  or  rule. 

Judgment  i^firmed. 


Attffm'obdt  v.  Rasin. 

I.  A.,  with  a  yiew  of  giving  preference  to  B.^  a  creditor,  tranaferred  to  htm,  Nov. 
16,  1873,  certain  securities.  B.  accepted  them  with  knowledge  that  A.  wai 
insolTent.  Proceedings  in  bankruptcy  were  instituted  againat  A.  Feb.  7 
1874,  and  he  was  declared  to  be  a  banlurupt  His  assignee  brought  niit  io 
June,  1876,  against  B.  for  the  value  of  the  securitiei.  HM,  that  he  wss 
entitled  to  recover. 

2  The  tenth  section  of  the  act  of  June  22,  1874  (18  Stat.,  part  a,  178),  wheiebj, 
in  cases  of  involuntary  or  compulsory  bankruptcy,  the  period  of  four 
months  mentioned  in  sect.  36  of  the  Bankrupt  Act  of  March  2,  1887  (14 
id  634),  was  changed  to  two  months,  did  not  take  effect  until  two  montlii 
after  its  passage.  It  was  not  intended  to  destroy  previously  vested  rights 
of  property  or  of  action,  nor  was  it  in  the  nature  of  a  statute  of  Iimi* 
tations.  It  merely  declared  that  certain  acts  thereafter  committed,  more 
than  two  months  prior  to  the  institution  of  proceedings  in  bankrupt^, 
should  be  valid. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
Southern  Distiict  of  New  York. 
The  facts  are  stated  in  the  opinion  of  the  court. 

Mr,  Charles  M.  Da  Costa  for  the  appellantB. 
Mr.  H.  E.  Davies,  Jr.^  contra. 

Mb.  Justice  Miller  delivered  the  opinion  of  the  court 
On  the  fifth  day  of  February,  1874,  a  petition  in  bankruptcy 
was  filed  in  the  proper  court  against  Thomas  Monell  and 
C.  Cuyler  Campbell,  and  they  were  duly  adjudicated  bank- 
rupts.    Rasin  was  appointed  assignee,  and  brought  the  present 
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suit,  alleging  that  the  defendants,  Aiiffm^ordt  &  Co.,  had  re- 
ceived by  way  of  preference  certain  securities  from  the  bank- 
rupts with  knowledge  of  their  insolvent  condition.  A  decree 
for  the  value  of  the  securities  was  rendered  in  his  favor,  from 
which  this  appeal  was  taken. 

The  testimony  leaves  no  doubt  that  the  transaction  was  in- 
tended as  a  security  for  an  existing  debt,  and  that  the  appellants 
had  reasonable  cause  to  believe  that  Morrell  and  Campbell 
were  insolvents.  Indeed,  it  is  very  clear  that  the  decree  must 
be  affirmed,  unless  the  period  which  elapsed  between  the  re- 
ceipt of  the  securities  and  the  beginning  of  the  bankruptcy 
proceedings  was,  under  the  bankrupt  law,  sufficient  to  protect 
the  appellants. 

The  securities  were  received  on  the  16th  of  November,  1878. 
The  period  fixed  by  the  act  then  in  force  was  four  months. 
As  the  petition  in  bankruptcy  was  filed  Feb.  5, 1874,  the  lapse 
of  time  is  clearly  no  defence  under  that  act.  But  Congress, 
on  the  twenty-second  day  of  June;  1874,  passed  an  amendatory 
act,  in  which  is  found  this  clause:  ^^That  in  cases  of  invol- 
untary or  compulsory  bankruptcy  the  period  of  four  months 
mentioned  in  section  85  of  the  act  to  which  this  is  an  amend- 
ment, is  hereby  changed  to  two  months,  but  this  provision 
shall  not  take  effect  until  two  months  after  the  passage  of 
this  act." 

This  suit  was  commenced  May  11,  1875,  and  in  the  answer 
of  defendants  the  lapse  of  two  months  from  the  receipt  of  the 
securities  to  the  filing  of  the  petition  in  bankruptcy  is  pleaded. 
There  is,  however,  no  allegation  in  the  answer  or  in  the  bill, 
nor  do  we  find  any  record  evidence  that  the  petition  was  filed 
by  creditors,  or  anything  to  show  whether  it  was  a  case  of 
voluntary  or  involuntary  bankruptcy. 

The  case,  however,  has  been  argued  by  counsel  on  both  sides 
as  if  it  were  the  latter,  and  we  will  so  treat  it.  This  raises 
the  question  whether  the  law  as  it  stood  before  the  amendment 
of  1874,  or  the  time  prescribed  in  that  amendment,  governs 
the  rights  of  the  parties  in  this  suit. 

It  is  to  be  observed  that  the  full  period  of  four  months  from 
the  receipt  of  the  securities  had  passed  —  indeed,  more  thai 
six  months  had  passed  —  before  the  enactment  of  this  amend 
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inent,  and  the  bankruptcy  proceeding  liad  been  initiated  withic 
tliat  period  and  the  assignee  appointed.  The  rights  of  the 
parties  were  therefore  fixed  before  the  new  law  was  passed 
The  assignee  had  a  vested  right  to  the  securities,  or  to  theit 
value.  The  legal  obligation  to  return  them  or  to  pay  him 
their  value  had  been  incurred  by  the  defendants.  To  hold 
that  Congress  intended  by  this  amendatory  statute  to  take 
away  that  right  of  action,  is  to  hold  that  it  intended  by  a 
retrospective  statute  to  destroy  a  vested  right  of  property  or  an 
existing  right  of  action.  If  it  be  conceded  that  Congress  oould 
do  this,  the  principle  is  too  well  established  to  need  the  citation 
of  authorities,  that  no  law  will  be  construed  to  act  retrospec- 
tively unless  its  language  imperatively  requires  such  a  con- 
struction. We  think  the  clause  in  the  act  of  1874  under 
consideration  not  only  does  not  require  this,  but  that  such  an 
inference  is  fairly  negatived  by  the  provision  that  the  clause 
shall  not  take  effect  until  two  months  after  the  passage  of 
the  act.  The  evident  purpose  of  this  provision  was  that  in 
cases  where  such  a  transfer  has  been  made  as  sect.  85  of  the 
original  act  forbids,  but  had  not  at  the  date  of  the  act  been 
covered  by  the  lapse  of  four  months  without  the  initiation 
of  proceedings  in  bankruptcy,  that  provision  should  remain  the 
law  of  such  cases  for  two  months  after  the  act  was  passed, 
though  it  became  immediately  the  rule  as  to  preferences  made 
after  its  passage.  Congress  thus  showed  its  intent  to  pro- 
vide one  rule  for  cases  where  the  lapse  of  time  had  not  yet 
cured  the  unlawful  transfer  made  before  its  passage,  and  the 
rule  for  such  transfers  made  after  its  passage,  leaving  by 
a  very  strong  inference  cases  where  the  rights  of  parties 
had  been  fixed  under  the  old  law  to  be  governed  by  its  pro- 
visions. 

There  is  no  question  but  what  Congress  could  by  a  statute 
have  limited  the  time  within  which  an  action  should  be  brought 
in  the  future,  so  as  to  have  barred  the  present  action,  which 
was  commenced  nearly  a  year  after  the  new  law  went  into 
effect.  But  this  statute  is  not  a  statute  of  limitation  of  actions, 
but  a  declaration  of  a  period  when  an  act  otherwise  voidable 
shall  be  held  to  be  valid ;  and  we  see  no  reason  to  believe  that 
in  making  a  new  rule  on  that  subject  Congress  intended  to 


J 


Oct.  1880.]  United  States  v.  GoLDBkCK.  623 

make  it  retrospective,  for  the  purpose  of  destroying  rights  of 

property  or  rights  of  action  which  had  become  vested  before 

the  passage  of  the  law. 

Decree  affirmed. 


United  States  v.  Goldback. 

I  A  manufacturer  to  whom,  pursuant  to  sect.  3425  of  the  Revised  Statutes,  t)ie 
Commissioner  of  Internal  Revenue  sells  proprietary  stamps  on  credit  is  not, 
in  default  of  payment  therefor,  accountable  for  public  money,  and  does 
not  forfeit  tlie  commissions  to  which  he  is,  under  that  section,  entitled. 

%  Where  the  manufacturer  when  sued  paid  into  coui't  the  amount  due  upon 
the  stamps  after  deducting  his  commissions,  and  it  was  then  stipulated 
that  the  case  should  be  submitted,  the  only  point  in  issue  being  as  to  hit 
right  to  them,  —  Held,  that  the  United  States  was  not  entitled  to  judgment 
for  the  costs  which  accrued  after  the  date  of  such  payment. 

Erbob  to  the  Circuit  Court  of  the  United  States  for  the 
Eastern  District  of  Virginia. 
The  facts  are  stated  in  the  opinion  of  the  court. 

The  Solicitor- General  for  the  plaintifiE  in  error. 
No  counsel  appeared  for  the  defendant  in  error. 

Mr.  Chiet  Justice  Waitb  delivered  the  opinion  of  the 
court. 

Goldback  was  a  manufacturer  of  friction-matches,  and  as 
such  gave  bond  to  the  United  States,  under  sect.  3425  of  the 
Revised  Statutes,  with  the  other  defendants  in  error  as  bis 
sureties,  to  pay  such  amounts  as  might  from  time  to  time  be 
due  from  him  for  proprietary  internal  revenue  stamps  supplied 
him  on  a  credit,  in  accordance  with  the  provisions  of  that 
section.  Under  the  law  he  was  entitled  to  an  allowance  on 
the  aggregate  amount  supplied  him,  as  discount  on  the  face 
value,  or  commission.  Stamps  were  furnished  him  from  time 
to  time  on  the  faith  of  this  security ;  and  when  this  suit  was 
begun  the  balance  against  him,  without  any  allowance  for  dis- 
count or  commission,  was  $3,369,  but  deducting  the  commission 
the  amount  due  was  $3,002.72.  Pending  the  suit  he  paid  in 
full  this  last-named  sum,  and  then,  without  any  formal  plead- 
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ings,  the  facts  were  agreed  on  aiid  submitted  to  the  consiilera- 
tion  of  the  court,  with  the  statement  that  the  only  point  in 
issue  was  ^^as  to  the  right  of  the  defendant,  Goldback,  to 
commissions  under  the  provisions  of  sect.  8624  of  the  Revised 
Statutes  of  the  United  States."  Judgment  was  given  in  favor 
of  the  defendants  so  far  as  the  commissions  were  concerned, 
but  in  favor  of  the  United  States  for  costs  to  Nov.  20,  1876, 
the  date  when  the  payment  of  the  amount  due  was  made. 
To  reverse  this  judgment,  so  far  as  it  is  in  favor  of  the  defend- 
ants, this  writ  of  error  has  been  brought. 

Sect.  8624  of  the  Revised  Statutes  provides  that  "  whenever 
any  person  accountable  for  public  money  neglects  or  refuses 
to  pay  into  the  treacsury  the  sum  or  balance  reported  to  be  due 
to  the  United  States,  upon  the  adjustment  of  his  account,  the 
First  Comptroller  of  the  Treasury  shall  institute  suit  for  the 
recovery  of  the  same,  adding  to  the  sum  stated  to  be  due  on 
such  account  the  commissions  of  the  delinquent,  which  shall 
be  forfeited  in  everv  instance  where  suit  is  commenced  and 
judgment  obtained  thereon,  and  an  interest  of  six  per  cent  per 
annum  from  the  time  of  receiving  the  money  until  it  shall  be 
repaid  into  the  treasury." 

Goldback  never  received  and  was  not  accountable  for  any 
public  money.  He  bought  stamps  at  a  certain  discount  and 
agreed  to  pay  for  them  at  a  future  day,  giving  the  bond  sued 
on  as  his  security.  He  did  not  pay  as  he  agreed,  and  he  and 
his  sureties  were  sued  for  what  he  owed.  He  had  no  moneys 
which  in  any  legal  sense  belonged  to  the  United  States.  He 
owed  a  debt  for  stamps  V)ouglit  at  a  certain  percentage  below 
their  face  value.  Money  in  his  hands  was  no  more  the  projv 
erty  of  the  United  States  than  that  of  any  other  debtor  is  the 
property  of  his  creditors.  The  stamps  when  bought  were  his 
own,  to  do  with  as  he  pleased.  The  United  States  could  not 
call  on  him  to  account  for  them.  He  was  bound  to  pay  for 
them  at  the  time  agreed  on,  whether  used  or  not.  What  the 
statute  denominates  commissions  were  in  fact  discounts  from 
the  face  value  of  the  stamps  sold,  on  account  of  the  quantity 
purchased.  We  think  it  clear,  therefore,  that  the  court  below 
was  right  in  holding  that  the  United  States  could  not  recovei 
for  these  allowances,  though  called  commissions, 
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Neither  do, we  see  any  error  of  which  the  Unit»l  States  can 
complain  in  respect  to  the  costs.  Full  costs  were  reoovered  up 
to  the  time  the  debt  was  paid.  This  implies  that  after  that 
time  each  party  must  pay  his  own  costs.  It  is  clear  a  plea  of 
payment  puis  darrien  was  waived,  because  the  parties,  when 
submitting  the  case,  agreed  on  the  fact  of  payment  after  the 
suit  was  commenced,  and  in  terms  said  that  the  only  issue 
between  them  was  in  respect  to  the  commissions.  This  stipu- 
lation as  to  what  the  issue  was  is  equivalent,  for  the  purposes 
of  review  here,  to  an  admission  of  record  that  proper  pleadings 

had  been  filed  to  raise  that  issue. 

Judgment  affirmed. 


Wells  v.  Supbbvisobs. 

t.  According  to  the  ruUng  of  the  highest  court  of  Missiuippi,  the  financial 
powers  conferred  by  the  general  law  upon  boards  of  supervisors  of  coun< 
ties  in  that  State  do  not  include  that  of  borrowing  money. 

2.  The  bonds  of  a  municipal  corporation  issued  in  payment  of  its  subscription 

to  the  stock  of  a  railroad  company  are  void,  unless  the  statute  confers  in 
express  terms,  or  by  reasonable  implication,  authority  to  issue  them. 

3.  The  laws  of  Mississippi  bearing  upon  the  right  of  the  authorities  of  Ponto- 

toc County  to  subscribe  for  stock  in  the  Selma,  Marion,  and  Memphis  Rail- 
road Company  (formerly  known  as  the  Memphis,  Holly  Springs,  Okolona 
and  Selma  Railroad  Company),  stated  and  considered,  and  the  conclusion 
reached,  that  the  bonds  issued  July  1,  1877,  in  payment  of  such  subscrip- 
jon,  and  reciting  that  they  are  "  issued  under  and  pursuant  to  an  order  of 
the  board  of  police  of  said  county  of  Pontotoc,  now  known  as  the  board  of 
supervisors  of  said  county,  made  under  the  authority  of  the  Constitution 
and  laws  of  said  State  of  Mississippi,  authorized  by  a  vote  of  the  people 
of  said  county  at  a  special  election  held  for  the  purpose  on  the  twentieth 
day  of  November,  a.d.  1869,"  are  void,  there  having  been  ne  authority  of 
law^  to  issue  them. 

4.  Lifnde  v.  The  County  (16  Wall.  6)  distinguished. 

Ebbob  to  the  District  Court  of  the  United  States  for  the 
Northern  District  of  Mississippi. 

The  facts  are  stated  in  the  opinion  of  the  court. 
Mr.  George  Perkinn  for  the  plaintiff  in  error. 
Mr,  Van  H,  Manning^  contra. 

VOL.  XII.  40 


026 


Wells  v.  Sdpebvisors. 


[Sup.  Cl 


Mb.  Chief  Justice  Waite  delivered  the  opinion  of  the 
court. 

On  the  lOtb  of  March,  1852,  the  legislature  of  Missis- 
8ippi  passed  an  act  to  incorporate  the  Mississippi  Central 
Railroad  Company.  Sects.  17  and  18  of  that  act  are  aa  fol- 
lows :  — 

**Skct.  17.  Be  it  further  enacted,  that  the  boards  of  police 
of  the  several  countieH  of  Madison,  Holmes,  Carroll,  Yallabusha, 
Lafayette,  and  Marshall,  together  with  such  other  counties  as  are 
adjoining  or  adjacent  to  the  counties  through  which  said  railroad 
may  pass,  may  for  their  respective  counties  subscribe  for  capital 
stock  in  said  railroad,  not  to  exceed  in  amount  two  hundred  thou- 
sand dollars  for  any  one  county :  Provided,  however^  that  an  elec- 
tion shall  be  holden  in  the  county  for  and  on  account  of  which  said 
stock  is  proposed  to  be  subscribed,  by  the  qualified  electors  thereof, 
at  the  regular  precincts  of  said  county,  ten  days*  notice  of  the  time 
of  holding  such  election,  and  of  the  amount  proposed  to  be  sub- 
scribed, being  first  given  by  the  board  of  police ;  and  if  at  such 
election  a  majority  of  the  qualified  electors  voting  shall  be  in  favor 
of  such  subscription,  then  said  board  shall  make  such  subscription 
for  an<1  in  behalf  of  the  county  for  the  amount  specified  ;  but  if  a 
majority  of  those  voting  shall  be  opposed  to  such  subscription,  the 
same  shall  not  be  made. 

^'Skct.  18.  Be  it  further  enacted,  that  said  several  boards  of 
police,  either  before  or  afler  any  election  held  as  provided  in  the 
seventeenth  section  of  this  act,  may  direct,  that  whenever  any  tax 
Hhall  be  collected  in  their  respective  counties  for  the  payment  of 
the  capital  stock  so  subscribed  by  the  county,  which  tax  the  several 
hoards  of  police  are  hereby  authorized  to  assess  and  collect  firom 
I  he  taxable  property  or  real  property  of  the  county  as  said  board 
may  elect;  that  the  sherifiE  or  tax-collector  shall  issue  to  the  person 
paying  such  tax  a  certificate  specifying  the  amount  of  tax  so  paid, 
and  on  account  of  what  railroad  the  same  is  paid,  which  said  certifi- 
cate or  certificates  shall  be  transferable  by  indorsement ;  and  when- 
ever any  person,  either  by  payment  of  taxes  as  aforesaid,  or  by 
indorsement  as  aforesaid,  shall  hold  a  certificate  or  certificates,  io 
amount  equal  to  one  or  more  shares  of  the  capital  stock  of  said 
railroad  company,  he  may  present  the  same  to  the  treasurer  of  said 
company,  who  shall  thereupon  take  up  the  said  certificate  or  certifi- 
cates and  issue  to  the  holder  of  them  certificates  for  one  or  more 
shares  of  stock  in  snid  comp.'iny,  and  such  holder  of  said  certificate 
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of  stock  shall  be  for  such  stock  substituted  to  the  right  of  the 
county  afl  a  stockholder  to  the  number  of  shares  named  in  said 
certificate.** 

On  the  19th  of  April,  and  during  the  same  session  of  the 
legislature,  a  supplemental  act  was  passed,  by  which,  if  the  act 
should  be  approved  by  a  vote  of  the  several  counties  through 
which  the  road  might  be  located,  a  tax  of  five  per  cent  on  the 
assessed  ^alue  of  all  lands  lying  within  five  miles,  and  two  and 
one  half  per  cent  on  all  lying  over  five  miles  and  under  ten,  of 
the  road,  was  to  be  collected  annually  for  a  term  of  four  years 
to  aid  in  the  construction  of  the  road.  Sect.  4  of  this  act  is  as 
follows :  — 

'*  Sect.  4.  Be  it  further  enacted,  that  whenever  any  sheriff  or 
tax-collector  shall  collect  any  tax  by  virtue  of  this  act,  he  shall  give 
to  the  person  or  persons  paying  the  same  a  certificate  therefor, 
which  certificate  shall  be  transferable  by  indorsement;  and  when- 
ever any  person  or  persons,  either  by  payment  of  taxes  as  afore- 
said, or  by  indorsement  as  aforesaid,  shall  hold  a  certificate  or 
certificates  in  amount  equal  to  a  nhare  of  the  capital  stock  of  said 
railroad  company,  he  may  present  the  same  to  the  treasurer  of  said 
company,  who  shall  thereupon  take  up  the  said  certificate  or  certifi- 
cates, and  issue  to  the  holder  of  them  a  certificate  for  a  share  of 
stock  in  said  company,  which  certificate  shall  entitle  such  person  to 
all  the  rights  and  privileges  of  a  stockholder  in  ^aid  railroad  com- 
pany." 

On  the  28d  of  November,  1859,  the  Memphis,  Holly  Springs, 
and  Mobile  Railroad  Company  was  incorporated.  Sect.  7  of 
that  act  of  incorporation  gave  authority  to  the  board  of  direc- 
tors ^'  to  issue,  sell,  negotiate,  mortgage,  pledge,  or  hypothecate 
the  bonds  or  notes  of  the  company,  as  well  as  any  notes,  bonds, 
scrip,  certificates,  or  other  property  for  the  payment  of  money, 
or  other  property  which  said  company  shall  or  may  receive  as 
donations,  or  in  payment  of  subscriptions  to  the  capital  stock 
of  said  company,  or  other  dues  thereto."  Sect.  8  provided  that 
the  board  of  directors  might  require  each  subscriber,  at  the 
time  of  subscribing,  or  at  any  time  thereafter,  to  pay  a  part, 
not  exceeding  ten  per  cent,  of  his  subscription  to  the  capital 
stock  in  cash,  and  that  no  further  payment  should  be  d^vanded 
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until  in  the.  opinion  oi'  tlie  board  a  sufficient  amount  of  the 
capital  stock  had  been  subscribed,  with  the  means  and  credits 
of  the  company,  to  construct  the  road.  No  calls  wei-e  to  be 
made  except  on  thirty  days'  notice,  and  the  amount  called  for 
at  any  one  time  could  not  exceed  thirty  per  cent  to  each  sub- 
scriber of  the  amount  of  his  subscription.  Sect.  15  10  as  fol- 
lows :  — 

'^  Sect.  15.  Be  it  further  enacted,  that  the  sects.  17  and  18  of  an 
net  passed  by  the  legislature  of  this  State,  and  approved  March  10, 
1852,  entitled  ^  An  Act  to  incorporate  the  Mississippi  Central  Rail- 
road Company,'  regulating  county  subscriptions  to  the  capital  stock 
of  said  company,  be,  and  the  same  are,  adopted  as  part  of  this  ac^ 
HO  f:ir  as  the  provisions  of  the  same  may  be  applicable." 

By  sect.  16  the  company  was  authorized  to  consolidate  with 
other  railroad  companies. 

No  organization  is  shown  to  have  been  perfected  under  this 
act,  and,  Feb.  20,  1867,  another  act  was  passed,  of  which  the 
title  and  the  only  portion  pertinent  to  this  case  are  as  fol- 
lows :  — 

^*  An  Act  to  revive  and  amend  an  Act  entitled  ^An  Act  to  incorpo- 
rate the  Memphis  and  HoUy  Springs  and  Mobile  Railroad 

Company^  approved  Nov,  23,  1859,  and  for  other  Purpoees, 

» 

'^Sect.  1.  Be  it  enacted  by  the  legislature  of  the  State  of  Mis- 
sissippi, that  the  above-recited  act  be,  and  the  same  is  hereby, 
revived,  and  that  the  style  of  said  railroad  company  shall  hereafter 
be  known  as  the  ^Memphis,  Holly  Springs,  Okolona,  and  Selma 
Railroad  Company ; '  and,  as  many  of  the  original  incorporatore 
are  now  dead,  that  N.  B.  Forrest "  [<fcc.]  "  all  of  the  State  of  Missis- 
sippi,  together  with  those  who  may  hereafter  become  stockholders, 
their  successors,  <fec.,  shall  be  said  corporatora. 

'*  Sect.  2.  Be  it  further  enacted,  that  said  company  shall  have 
sixteen  years  in  which  to  construct  the  said  road,  and  shall  com- 
mence the  same  in  three  years  from  and  after  the  passage  of  this 
actt." 

When  these  several  acts  were  passed,  the  Constitution  of 
Mississippi,  adopted  in  1832,  was  in  force.  This  constitution 
contained  no   limitation  on  the  power  of   the  legislature  to 
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authorize  counties  to  become  stockholders  in,  or  to  lend  their 
credit  to,  railway  or  other  corporations.  A  new  constitution 
went  into  effect  in  1868,  art.  12,  sect.  14,  of  which  is  as  fol- 
lows :  — 

"  The  legislature  shall  not  authorize  any  county,  city,  or  town  to 
become  a  stockholder  in,  or  lend  its  credit  to,  any  company,  asso- 
ciation, or  corporation,  unless  two-thirds  of  the  qualified  voters  of 
sucii  county,  city,  or  town,  at  a  special  election,  or  regular  elec- 
tion, to  be  held'  therein,  shall  assent  thereto." 

At  a  special  election  held  for  that  purpose  on  the  20th  of 
November,  1869,  the  people  of  the  county  voted  a  subscription 
to  the  capital  stock  of  the  Memphis,  Holly  Springs,  Okolona, 
and  Selma  company,  and  on  the  21st  of  July,  1870,  the  name 
of  the  company  was  changed  by  a  special  act  of  the  legislature 
to  the  Selma,  Marion,  and  Memphis  Railroad  Company. 

On  the  19th  of  April,  1872,  a  general  act  was  passed  ^'  to 
authorize  counties,  cities,  and  towns  to  subscribe  to  the  capital 
stock  of  railroads,"  which  gave  any  county  through  which  any 
railroad  should  pass  authority  to  subscribe  any  sum  to  the 
capital  stock,  if  two-thirds  of  the  legal  voters  should  give  their 
assent  in  the  manner  specially  provided  for.  Such  subscrip- 
tions were  to  be  paid  in  the  twenty-year  coupon  bonds  of  the 
county,  bearing  interest  at  the  rate  of  seven  per  cent  per 
annum.  Taxes  were  to  be  levied  and  collected  to  pay  the 
principal  and  interest  of  these  bonds  as  they  matured ;  and  it 
was  further  also  provided  **  that  certificates  of  shares  in  the 
capital  stock  of  said  companies  shall  be  issued  to  all  persons 
paying  taxes  for  the  principal  and  interest  of  said  bonds,  to 
the  amount  paid  by  them,  whenever  the  receipts  for  the  taxes 
so  paid  shall  be  equal  to  one  or  more  shares  of  the  capital 
stock." 

Under  date  of  July  1,  1872,  the  board  of  supervisors  of 
Pontotoc  County,  which  was  the  legal  successor  of  the  board 
of  police,  under  the  authority  of  the  vote  of  Nov.  20,  1869, 
issued  to  the  Selma,  Marion,  and  Memphis  Railroad  Company 
coupon  bonds  having  twenty  years  to  run,  and  bearing  interest, 
payable  semi-annually,  at  the  rate  of  eight  per  cent  per  annum, 
amounting  in  the  aggregate  to  $150,000.     The  plaintiff  being 
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the  holder  for  value  of  a  large  amount  of  the  coupons  of  these 
bonds,  payable  January  and  July,  1878,  and  January,  1874, 
which  were  not  paid  on  presentation  at  maturity,  brought  this 
suit  for  their  recovery.  The  court  below  gave  judgment 
against  him  as  on  demurrer  to  the  declaration,  which  presented 
substantially  the  foregoing  facts,  and  to  reverse  that  judgment 
tliis  writ  of  error  has  been  brought. 

The  controlling  question  in  this  case  is  whether  there  was 
authority  in  law  for  issuing  the  bonds  to  whicTi  the  coupons 
sued  on  were  attached.  If  there  was  not,  it  has  always  been 
held  tliat  no  recovery  can  be  had  in  an  action  on  the  bonds  or 
coupons.  It  is  also  settled  that  unless  the  power  to  issue  bonds 
for  the  payment  of  municipal  subscriptions  to  the  stock  of  rail 
load  companies  is  given  in  express  terms,  or  by  reasonable 
implication,  no  obligation  of  that  kind  can  be  created. 

In  Mississippi,  as  a  general  rule,  the  boards  of  supervisors 
of  counties  have  no  other  financial  powers  than  ^^to  levy  such 
taxes  as  may  be  necessary  to  meet  the  demands  of  their  re- 
spective counties,'*  and  to  '^  direct  the  appropriation  of  the 
money  that  may  come  into  the  treasury.'*  Code  (1880),  sects. 
2148  and  2158;  Code  (1857),  c.  69,  sect.  4,  arts.  16,  80. 
This,  it  has  been  held  by  the  highest  court  of  the  State,  gives 
no  power  to  borrow  money.  In  Beaman  v.  Leake  County  (42 
Miss.  247),  decided  in  1868,  the  court,  referring  to  an  act  then 
under  consideration,  passed  in  December,  1863,  but  which  in 
no  manner  affects  this  case,  said,  '^  The  act  just  referred  to  is 
the  only  one  of  a  general  nature  empowering  boards  of  police 
to  borrow  money,  and  without  some  such  act  they  could  not 
lawfully  do  so  in  their  official  characters."  The  policy  of  the 
State  from  its  earliest  history  seems  to  have  been  to  require 
municipal  organizations  to  meet  their  current  liabilities  by 
current  taxation ;  and  in  Hawkins  v.  Carroll  County  (60  id.  762) 
it  was  expressly  declared  that  '^  the  grant  of  power  to  such  a  body 
of  an  extraordinary  character,  such  as  is  not  embraced  in  the 
general  scope  of  its  duties,  must  be  strictly  construed.'* 

Such  being  the  general  law  of  the  State,  we  come  to  con- 
sider the  special  legislation  on  which  this  case  depends,  that 
is  to  say,  sects.  17  and  18  of  the  act  of  1852,  in  connection 
with  the  other  provisions  of  the  act  of  1869,  into  which  these 
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sections  were  incorporated  by  adoption.  Undoubtedly  sect.  17 
authorized  a  subscription  to  the  stock  of  the  railroad  compan; 
for  the  county,  after  a  majority  of  the  electors  of  the  county 
had  in  the  proper  way  given  their  consent,  and  it  is  possible,  if 
there  had  been  nothing  more,  that,  under  the  mle  of  construc- 
tion stated  in  Lynde  v.  The  County  (16  Wall.  6),  the  sub- 
scription might  have  been  paid  in  bonds.  It  seems  to  us, 
however,  that  the  provisions  of  sect.  18  are  such  as  to  exclude 
any  such  presumption.  By  that  section  the  boards  of  police 
(supervisors)  were  authorized  to  assess  and  collect  a  tax  on 
the  taxable  property  or  the  real  property  of  the  county,  at 
their  election,  '^  for  the  payment  of  the  capital  stock  so  sub- 
scribed." No  other  mode  of  payment  was  provided  for.  This 
of  itself,  when  considered  in  the  light  of  the  settled  policy  of 
the  State  to  require  the  current  liabilities  of  counties  to  be 
discharged  by  current  taxation,  would  seem  to  indicate  an 
intention  not  to  confer  upon  the  counties  the  power  of  funding 
this  kind  of  liability.  But  when  it  is  taken  in  connection  with 
the  further  provision  of  the  same  section,  which  authorizes  the 
boards  of  police  to  direct  that  the  railroad  company  issue  to 
the  tax-payers,  in  lieu  of  the  county,  stock  to  the  amount  of 
their  taxes  paid,  the  intention  is  even  more  apparent.  As 
stock  was  to  be  issued  by  the  company  to  an  amount  equal  to 
the  taxes  paid,  it  would  seem  as  though  it  could  not  have  been 
supposed  that  before  the  tax  was  collected  any  payment  of  the 
subscription  was  to  be  made,  or  any  stock  issued,  that  could  in 
any  manner  interfere  with  this  privilege  of  the  tax-payers. 
So,  too,  the  company  could  only  be  required  to  issue  stock  upon 
and  to  the  amount  of  the  subscription.  As  the  tax-payer  was 
to  be  entitled  to  stock  to  the  full  amount  of  his  payment,  it 
follows  that  the  tax  must  have  been  intended  to  pay  the  sub- 
scription, and  not  bonds.  We  are  not  unmindful  of  the  fact 
that  the  language  of  this  part  of  the  section  is  such  as  to  leave 
it  optional  with  the  board  to  give  this  direction  or  not ;  but  it 
may  nevertheless  be  referred  to,  as  we  think,  to  strengthen  the 
presumption  arising  from  the  other  provisions,  that  the  sub- 
scription was  not  to  be  paid  through  taxation,  directly  or  in- 
directly,  until  the  money  to  be  raised  in  that  way  had  actually 
been  collected.     This  ctatute  conferred  an  extraordinary  powex 
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on  the  boards  of  police.  It  authorized  them  to  create  a  new 
liability  for  their  respectiye  counties,  and  provided  a  special 
way  of  discharging  that  liability.  The  liability  and  the  mode 
of  discharge  were  provided  for  in  the  same  statute.  This  being 
BO,  the  diode  prescribed  is  exclusive  of  all  others. 

This  'Case  differs  materially  from  Lynde  v.  The  County, 
iupra.  There  the  tax  voted  was  to  be  levied  annually  during 
a  period  not  exceeding  ten  years,  and  the  amount  for  each 
year  definitely  fixed.  As  this  was  done  for  the  purpose  of 
building  a  court-house,  the  court  very  properly  held  the  vote 
implied  permission  to  borrow  money  to  accomplish  the  object 
in  anticipation  of  the  collection  of  the  tax,  which  must  neces- 
sarily be  delayed  a  considerable  number  of  years.  Here  the  tax 
was  to  be  levied  to  pay  the  subscription,  that  is  to  say,  to  pay 
the  company  the  amount  subscribed  when,  by  the  terms  of 
the  subscription,  that  obligation  was  to  be  met.  As  the 
statute  on  its  face  contemplated  no  delay  in  raising  the  money 
by  taxation,  no  implication  of  a  power  to  borrow  in  anticipa- 
tion of  the  tax  can  arise.  The  subscription  might  be  made, 
but  the  money  must  be  raised  by  taxation  to  meet  it.  The 
railroad  company  cannot  complain ;  for  when  it  received  the 
subscription  it  knew,  or  ought  to  have  known,  from  what 
source  the  money  was  to  come  to  meet  the  payment,  and  it 
impliedly  gave  its  consent  to  such  delays  as  were  necessarUy 
incident  to  the  mode  of  collection.  The  other  provisions  of 
the  charter,  as  to  calls  on  subscribers  to  meet  their  subscrip- 
tions, were  not  necessarily  applicable  to  counties.  Counties 
\vere  to  pay  as  they  agreed,  and  when  the  tax  was  collected. 

It  may  be  true,  as  is  urged,  that  the  collection  of  the  full 
amount  of  the  subscription  in  a  single  year  would  be  oppressive, 
but  it  by  no  means  follows  that  this  must  necessarily  have  been 
done.  These  sections  are  to  be  construed  in  the  act  of  1859 
precisely  as  they  would  be  in  that  of  1852,  except  so  far  as 
they  may  have  been  modified  by  the  other  provisions  in  1 859. 
The  original  act  of  1852  is  to  be  considered  in  connection  with 
the  supplemental  act  passed  a  little  later.  Being  in  pari 
materia^  and  enacted  at  the  same  session  of  the  legislature, 
they  are  to  be  taken  together  as  one  law.  From  the  supple- 
mental act  it  is  apparent  that  the  object  of  the  legislature  wai 
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to  raise  money  by  taxation  to  aid  in  the  construction  of  the 
road,  and  to  require  the  company  to  give  the  tax-payers  stock 
for  the  money  they  paid.  This  is  entirely  inconsistent  with 
any  idea  of  the  payment  of  interest.  As  the  special  tax  on 
adjoining  lands  was  large,  it  was  extended  over  a  period  of 
years.  This  amount  was  fixed,  and  not  left  to  the  discretion 
of  anj  one.  In  respect  to  the  country  at  large  the  plan 
adopted  was  different.  There  it  was  left  for  the  people  to 
determine  for  themselves  how  much  the  subscription  should 
be,  and  for  the  county  and  the  company  to  agree  when  it 
should  be  paid.  In  this  way  the  tax  might  be  extended  over 
a  series  of  years ;  but  as  stock  was  to  be  issued  by  the  com- 
pany for  all  payments  made,  it  could  not  have  been  intended 
to  tax  beyond  the  actual  amount  of  the  subscription.  Conse- 
quently, if  time  was  given  by  the  company  to  make  the  pay- 
ment, it  must  be  without  interest. 

This  construction  of  the  act  is  strengthened  by  what  actu- 
ally happened.  The  revived  and  amended  charter  was  passed 
in  1867,  and  the  subscription  voted  in  1869.  When  the  sub- 
scription was  made  does  not  appear,  but  certain  it  is  that  no 
bonds  were  issued  to  make  the  payment  until  after  the  policy 
of  the  State  in  respect  to  funding  this  class  of  liabilities  was 
changed  by  the  act  of  1872.  Then,  although  confessedly  that 
act  did  not  apply  to  this  case  and  its  provisions  were  not  fol- 
lowed, the  subscription  was  paid  by  binding  the  tax-payera 
of  the  county  to  pay  in  the  aggregate  $890,000,  instead  of 
$150,000,  as  was  voted.     This  we  think  could  not  be  done. 

It  is  further  argued  that,  because  the  seventh  section  of  the 
act  of  1859  authorized  the  railroad  company  to  sell  any  bonds 
it  might  receive  as  donations  or  in  payment  of  subscriptions, 
the  power  of  counties  to  issue  bonds  in  payment  of  their  sub- 
scriptions must  be  inferred.  We  cannot  so  understand  that 
provision.  This  gave  power  to  sell  bonds  if  in  the  course  of 
business  they  should  get  to  be  the  property  of  the  company, 
but  the  implied  prohibition  against  their  issue  by  counties 
still  remains. 

It  is  also  said  that  the  provision  in  sect.  18  for  giving  indi- 
vidual tax-payers  stock  for  the  amount  of  their  taxes  paid  can 
not  be  considered  an  in  any  manner  precluding  an  implication 
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of  the  power  to  issue  bonds,  because  the  same  provision  is 
found  in  sect.  4  of  the  act  of  1872.  There  is  this  difference 
between  these  provisions  of  the  two  acts :  in  that  of  1852 
the  railroad  company  is  to  issue  the  stock  to  the  tax-payer, 
while  that  of  1872  simply  says  that  certificates  of  shares  shall 
be  issued,  without  saying  by  whom.  But  it  is  not  for  us  at 
this  time  to  determine  the  legal  effect  of  that  part  of  the  act 
of  1872.  Power  to  issue  bonds  is  given  in  express  terms  by 
that  act,  and  stock  was  to  be  issued  to  all  persons  ^^  paying 
taxes  for  the  principal  and  interest  of  said  bonds ; "  while  in 
the  act  of  1852  the  tax  was  to  be  collected  '^  for  the  paymfint 
of  the  capital  stock  so  subscribed,"  and  stock  was  to  be  issued 
by  the  company  to  the  persons  holding  certificates  of  the  pay- 
ment of  this  tax. 

On  the  whole,  we  think  the  court  below  was  right  in  hold- 
ing that  the  issue  of  bonds  in  this  case  was  not  authorized  by 
law.  Different  questions  will  arise  if  the  railroad  company, 
or  any  one  who  has  been  subrogated  to  the  rights  of  the  com- 
pany, shall  attempt  to  enforce  the  payment  of  the  original 

subscription  by  the  county. 

Judgment  cffirmed. 


Ogden  v.  County  op  Dayibss. 

1.  An  act  of  the  General  Assembly  of  Missouri,  approved  Jan.  4, 1880,  aathor* 
izes  counties,  towns,  and  cities  to  subscribe  to  the  stock  of  a  railroad  conh 
pany  which  it  incorporated,  and  issue  bonds  in  pajrment  therefor.  The 
seventh  section  enacts  that  "  upon  the  presentation  of  a  petition  of  the 
president  and  directors  of  said  company  to  the  county  court  of  any  county 
through  which  said  road  may  be  located,  praying  that  a  vote  may  he 
taken  in  any  strip  of  country  through  which  it  may  pass,  not  to  exceed 
ten  miles  on  either  side  of  said  road;  that  the  inhabitants  thereof  are 
desirous  of  taking  stock  in  said  road  and  of  voting  upon  tbemaelyes  a 
tax  for  the  payment  of  the  same,  —  it  shall  be  the  duty  of  said  counly 
court  to  order  an  election  therein,  and  shall  prescribe  the  time,  place,  and 
manner  of  liolding  said  election ;  and  if  a  majority  of  the  taxable  inhabi- 
tants shall  determine  in  favor  of  the  tax,  it  shall  be  the  duty  of  said  coart 
to  levy  and  collect  from  them  a  special  tax,  wliich  shall  be  kept  separate 
from  all  other  funds  and  appropriated  to  no  other  purposes,  and  as  fact 
as  collected  shall  cause  the  same  to  be  paid  to  the  treasurer  of  aaid  com- 
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pany."  Held,  that  the  affirmative  vote  of  the  inhabitants  of  8uch  a  strii. 
authorized  the  county  court  to  lerj,  collect,  and  pay  oyer  to  the  treasurer 
of  th€>  company  such  special  tax,  but  it  did  not  create  a  debt  of  the  county, 
as  such,  for  wliich  bonds  might  be  issued  onder  that  act  or  the  act  of  March 
24,  1868,  authorizing  "  counties,  cities,  and  incorporated  towns  to  fund  their 
respective  debts." 

2.  The  act  of  March  24,  1870.  entitled  "  An  Act  to  amend  an  act  to  facilitate  the 
construction  of  railroads  in  tlie  State  of  Missouri,  approved  March  23, 1868," 
granted  no  new  power  of  subscription.  The  act  of  1868  related  entirely  to 
municipal  township:)  as  such. 

ii»  The  court  reaffirni.s  its  former  rulings  tliat  the  holder  of  a  municipal  bond 
is  chargeable  witli  notice  of  the  statutory  pmvisions  under  which  it  was 
issued. 

Error  to  the  Circuit  Court  of  the  United  States  for  the 
Western  District  of  Missouri. 
The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  Joseph  E.  Merryman  for  the  plaintiff  in  error. 
Mr,  Willard  P.  Hall,  contra. 

Mr.  Chief  Justice  Waits  delivered  the  opinion  of  the 
court. 

On  the  4th  of  January,  1860,  the  General  Assembly  of  Mis- 
souri incorporated  the  Platte  City  and  Des  Moines  Railroad 
Company,  now,  by  statutory  change  of  name,  the  Chicago  and 
Southwestern  Railway  Company.  Sect.  7  of  the  charter  is  as 
follows :  — 

"  Sect.  7.  Upon  the  presentation  of  a  petition  of  the  presi- 
dent and  directors  of  said  company  to  the  county  court  of  any 
county  through  which  said  road  may  be  located,  praying  that  a 
vote  may  be  taken  in  any  strip  of  country  through  which  it  may 
pass,  not  to  exceed  ten  miles  on  either  side  of  said  road  ;  that  the 
inhabitants  thereof  are  ilesirous  of  taking  stock  in  said  road  and  of 
voting  upon  themselves  a  tax  for  the  payment  of  the  same,  —  it  shall 
be  the  duty  of  said  county  court  to  order  an  election  therein,  and 
shall  prescribe  the  time,  place,  and  manner  of  holding  said  election  ; 
and  if  a  majority  of  tlie  taxable  inhabitants  shall  determine  in 
favor  of  the  tax,  it  shall  be  the  duty  of  said  court  to  levy  and  col- 
lect from  them  a  special  tax,  which  shall  be  kept  separate  from  all 
other  funds  and  appropriated  to  no  other  purposes,  and  as  fast  aa 
oollected  shall  ca^ise  the  same  to  be  paid  to  the  treasurer  of  said 
oompaDy." 
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On  the  4tb  of  July,  1865,  a  new  constitution  of  Missouri 
went  into  effect,  sect.  14,  art.  11,  of  which  is  as  follows :  — 

^The  General  Assembly  shall  not  authorize  any  county,  city, 
or  town  to  become  a  stockholder  in,  or  to  loan  its  credit  to,  any 
company,  association,  or  corporation,  unless  two-thirds  of  the  quali- 
fied voters  of  such  county,  city,  or  town,  at  a  regular  or  8|>ecial 
election  to  be  held  therein,  shall  assent  thereto.'' 

By  an  act  to  facilitate  the  construction  of  railroads,  passed 
March  23,  1868,  municipal  townships  in  any  county  of  Mis- 
souri were  authorized  to  subscribe,  through  the  county  court 
of  the  county,  to  the  stock  of  railroad  companies,  with  the 
assent  of  two-thirds  of  the  qualified  voters  of  the  township, 
and  to  pay  their  subscriptions  with  bonds  in  the  name  of  the 
county,  payable  out  of  a  special  tax  to  be  levied  on  the  real 
estate  of  the  township.  On  the  24th  of  March,  1870,  the 
General  Assembly  amended  this  law  by  adding  the  following 
as  sect.  7  :  — 

^*  In  all  cases  where,  by  the  provisions  of  the  charter  of  any  rail- 
road company  organized  under  the  laws  of  this  State,  the  taxable 
inhabitants  of  a  portion  of  a  municipal  township  of  any  county  in 
this  State  have  voted,  or  may  hereafter  vote,  to  take  stock  in  such 
railroad  company,  they  are  hereby  declared  entitled  to,  and  shall 
have,  all  the  privileges,  rights,  and  benefits  in  said  act  conferred 
upon  counties  or  townships,  and  the  county  court  of  such  county 
shall  exercise  the  same  powers  and  perform  the  same  duties  in 
issuing  bonds,  levying,  collecting,  and  paying  over  the  taxes  which 
it  is  required  to  in  the  case  of  a  county  or  township  under  the 
provisions  of  said  act :  Provided^  however^  that  no  part  of  such 
township  outside  the  limits  of  the  district  voting  shall  be  taxed 
to  pay  any  of  the  bonds  or  coupons  so  issued  by  the  county  court 
This  act  shall  take  effect  from  its  passage." 

After  the  passage  of  this  act,  the  Daviess  County  Court,  on 
the  petition  of  the  Chicago  and  Southwestern  Railway  Com- 
pany, ordered  an  election  on  the  twenty-first  day  of  June. 
1870,  to  obtain  the  assent  of  the  ^*  taxable  inhabitants  living; 
within  a  strip  of  five  miles  on  each  side  of  the  line  of  said  rail- 
way to  be  built  through  the  county  of  Daviess,  •  •  .•to  the 


J 
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babscription  by  the  county  of  DavicBs,  for  and  on  behalf  of  the 
taxable  inhabitants  of  said  strip,  of  the  sum  of  $60,000  of  the 
capital  stock  of  said  railway  company,  on  such  terms  and  con- 
ditions as  "  the  court  '*  should  deem  proper."  Thereupon  the 
court  fixed,  as  one  of  the  conditions  of  the  subscription,  that 
^*  in  payment  of  said  subscription  sixty  bonds  shall  be  issued 
by  said  county  to  the  Chicago  and  Southwestern  Railway 
Company,  ...  of  $1,000  each,  payable  ten  years  after  date, 
with  interest  at  the  rate  of  eight  per  cent  per  annum,  evi- 
denced by  semi-annual  coupons,"  &o.  The  election  was  held, 
and  resulted  in  five  hundred  and  sixty-eight  votes  for  the  sub- 
scription and  four  hundred  against  it.  The  county  court  sub- 
scribed the  stock,  and  to  pay  the  subscription  issued  and 
delivered  to  the  company  bonds  in  the  following  form :  — 

^Unitsd  States  of  Ambbioa. 
«"  $1,000.]         JS^ate  ofMi$$ouri,  County  of  Daviess.         [$1,000. 

'*  Daviess  County  Ten-year  Bond,  No.  8. 

^^  Enow  all  men  by  these  presents,  that  the  county  of  Daviess, 
in  the  State  of  Missouri,  acknowledges  itself  to  owe  and  be  in- 
debted to,  and  promises  to  pay  the  bearer  the  sum  of  one  thousand 
dollars,  on  the  first  day  of  August,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  eighty,  for  value  received,  negotiable 
and  payable  without  defalcation  or  discount  at  the  Metropolitan 
National  Bank,  in  the  city  and  State  of  New  York,  with  interest 
thereon  from  the  first  day  of  August,  ▲.  n.  1870,  at  the  rate  of 
eight  per  centum  per  annum  until  paid,  which  interest  shall  be  due 
and  payable  semi-annually  on  the  first  day  of  February  and  August 
in  each  year,  on  the  presentation  of  the  proper  interest  coupon,  as 
annexed  hereto,  attested  by  the  signature  of  William  M.  Bostaph, 
olerk  at  the  said  Metropolitan  National  Bank.  This  is  one  of  sixty 
bonds  of  like  date,  amount,  and  effect,  numbered  firom  one  to  sixty, 
both  numbers  inclusive,  issued  in  payment  of  the  indebtedness  of 
said  county  of  Daviess  to  the  Chicago  and  Southwestern  Railway 
Company,  incurred  on  account  of  an  election  held  in  said  county 
on  the  twenty-first  day  of  June,  a.  d.  1870,  by  certain  taxable  in- 
habitants of  said  county. 

'^  In  testimony  whereof,  the  said  county  of  Daviess,  by  order  of 
its  county  court,  has  caused  these  presents  to  be  executed  by  the 
signature  of  the  presiding  justice  of  said  court,  attested  by  the 
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clerk  thereof,  with  the  seal  of  said  county  affixed,  at  office  in 
Gallatin,  Daviess  County,  Missouri,  this  twenty-seventh  day  of 
July,  JL.  D.  1870. 

'«  Peteb  Bbab,  Presiding  JusUa. 
"  Attest :  William  M.  Bostaph,  CierkJ^^ 


{    Seal  of  Daviess    i 
( (JouwTT  Court,  Mo.  j 


The  coupon  is  in  words  and  figures  following,  to  wit :  — 

*•  140.]  Gallatin,  Mo.,  July  27, 1870. 

**  County  of  Daviess,  in  the  State  of  Missouri,  will  pay  lo  the 
bearer  forty  dollars  on  the  first  day  of  February,  1873,  at  the 
Metropolitan  National  Bank,  in  the  city  and  State  of  New  York, 
for  value  received,  being  the  semi-annual  interest  due  on  bond 
No.  3  of  said  county,  issued  to  Chicago  and  Southwestern  Railway 
Company. 

"  William  M.  Bostaph,  Clerks 

When  the  delivery  of  the  bonds  was  made,  the  interest  cou- 
pons were  cancelled  to  Sept.  1,  1871.  The  coupons  for  1873 
were  not  paid,  and  this  suit  was  brought  to  recover  what  was 
due  on  that  account.  The  plaintiff  is  a  hona  fide  holder  of  the 
coupons.  On  the  trial  the  judges  of  the  Circuit  Court  were 
divided  in  opinion  on  several  questions  which  have  been  certi- 
fied here,  the  principal  of  which  is  whether  there  was  lawful 
authority  for  the  issue  of  the  bonds.  The  presiding  judge 
being  of  the  opinion  that  there  was  not,  judgment  was  given 
in  favor  of  the  county,  and  to  reverse  that  judgment  this 
writ  of  error  was  brought. 

We  think  the  presiding  judge  was  right  in  the  view  he 
took  of  the  controlling  question  in  this  case.  Without  doubt, 
sect.  7.  of  the  charter  of  the  company  authorized  the  taxable 
inhabitants  of  the  "  strip  of  countiy  "  designated  to  vote  a  tax 
upon  themselves  to  take  stock,  and  required  the  county  court 
to  levy  and  collect  such  a  tax,  if  voted,  and  pay  over  tha 
money  as  fast  as  collected  to  the  treasurer  of  the  company ; 
but  in  this  we  find  no  authority  for  the  county  to  issue  bonds 
in  anticipation  of  the  tax.  The  taxable  inhabitants  of  the 
strip  of  country  could  not  themselves  make  a  bond,  and  all  the 
county  coui't  could  do  was  to  collect  and  pay  over  the  tax  thej 
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voted.  The  inhabitants  were  not  even  organized  by  them- 
selyes,  much  less  made  a  body  politic  for  any  purpose.  They 
could  vote  the  tax,  if  called  upon  to  do  so  by  the  county  coui*t, 
but  that  was  all.  The  effect  of  their  vote  was  nothing  more 
than  to  authorize  the  county  court  to  levy,  collect,  and  pay 
over  to  the  treasurer  of  the  company  the  special  tax  they  had 
determined  upon.  The  requirement  of  the  law  —  that  the 
money,  when  collected,  should  be  paid  over  to  the  treasurer 
of  the  company  —  is  entirely  inconsistent  with  any  idea  that 
the  obligations  to  be  met  in  this  way  were  to  be  in  the  form 
of  n^otiable  paper  afloat  on  the  market  as  commercial  securi- 
ties. Under  the  provisions  of  sect.  6  of  the  charter,  counties, 
towns,  and  cities  were  expressly  authorized  to  issue  bonds  in 
payment  of  their  subscriptions.  The  omission  of  any  such 
power  in  sect.  7  is  conclusive  evidence  that  nothing  of  the 
kind  was  intended  in  case  of  '« strip  "  subscriptions.  In  this 
particular  the  case  is  even  stronger  than  that  of  WeUs  v. 
Supervisors^  supra^  p.  625. 

Neither  did  the  act  of  March  24,  1870,  give  the  power  to 
issue  bonds.  That  was  an  act  amending  what  is  commonly 
known  as  the  ^^  township  aid  law  "  of  Missouri,  which  related 
only  to  subscriptions  by  municipal  townships.  The  amend- 
ment granted  no  new  power  of  subscription,  but  simply  pro- 
vided that  where,  under  the  charter  of  any  railroad  company, 
the  taxable  inhabitants  of  a  portion  of  a  municipal  township 
had  voted  or  might  vote  to  take  stock  in  the  company,  the 
county  court  might  issue  bonds  for  the  stock  so  taken,  to  be 
paid  out  of  taxes  levied  on  property  within  the  limits  of  the 
district  voting.  In  the  charter  of  the  Chicago  and  South- 
western Company,  authority  was  not  given  the  taxable  inhab- 
itants of  any  portion  of  a  tovmsbip  to  take  stock,  but  to  the 
taxal>le  inhabitants  of  any  strip  of  country  through  which 
the  road  might  pass,  not  exceeding  ten  miles  on  either  side. 
This  strip  was  not  necessarily  part  of  a  township.  It  might 
include  parts  of  several  townships,  or  the  whole  of  some  and 
parts  of  others.  As  the  act  amended  related  entirely  to  mu- 
nicipal townships  as  such,  and  there  had  before  been  legislation 
in  relation  to  strips  of  country  without  any  reference  to  town- 
ships, it  must  be  presumed  that  tlu»  aniondnient  applied  only 
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to  parts  of  townships  separately,  and  not  to  the  aggregation  of 
townships  or  parts  of  townships  which  would  almost  neces> 
sarily  be  included  in  a  strip  of  country  twenty  miles  wide 
or  less  along  a  railroad  as  it  runs  through  a  county.  The 
bonds  which  this  statute  authorizes  were  to  be  issued  on  be- 
half of  a  portion  of  a  township,  not  on  behalf  of  a  ^^  strip  of 
country."  Under  the  charter,  the  taxable  inhabitants  of  the 
strip  were  to  take  the  stock,  and  they  were  to  be  taxed.  We 
cannot,  without  a  perversion  of  language,  apply  the  act  of  1870 
to  this  provision  of  this  charter.  It  follows  that  neither  in  the 
charter  nor  in  the  amending  act  relied  on  can  there  be  found 
authority  to  issue  the  bonds  in  question. 

On  the  24th  of  March,  1868,  the  General  Assembly  of 
Missouri  passed  an  act  ^^  to  enable  counties,  cities,  and  incor- 
porated towns  to  fund  their  respective  debts."  Sect.  1  of  that 
act  is  as  follows :  — 

'^  That  the  various  counties  of  this  State  be,  and  they  are  hereby, 
authorized  to  fund  any  and  all  debts  they  may  owe,  and  for  that 
purpose  may  bsue  bonds  bearing  interest  at  not  more  than  ten 
per  centum  per  annum,  payable  semi-annually,  with  interest  coupons 
attached ;  and  all  counties,  cities,  or  towns  in  this  State  which 
have  or  shall  hereafter  subscribe  to  the  capital  stock  of  any  railroad 
company,  may  in  payment  of  such  subscription  issue  bonds  bear- 
ing interest  at  not  more  than  ten  per  centum  per  annum,  payable 
semi-annually,  with  interest  coupons  attached.  The  bonds  author- 
ized  by  this  act  shall  be  payable,  not  more  than  twenty  years  from 
date  thereof." 

It  is  claimed  that  authority  for  the  issue  of  the  bonds  can 
be  found  in  this  law.  We  do  not  agree  to  this.  Neither  the 
county,  nor  a  city,  nor  a  town  took  the  stock  now  in  question. 
The  county  did  not  owe  any  debt.  The  taxable  inhabitants 
of  the  ^^  strip  of  country  "  had  authority  to  vote  to  tax  them- 
selves for  the  stock.  In  this  way  they  could  bind  themselves  ; 
but  that  did  not  create  a  debt  of  the  county,  as  such,  for 
which  funding  bonds  might  be  issued.  The  debt,  if  any,  was 
of  the  ^'  strip  "  only,  and  not  the  county.  As  no  bond  could 
be  issued  under  the  original  vote,  the  county  assumed  no  obli- 
gation whatever.  The  county  couit  and  other  officers  of  the 
county  C/Ould  be  compelled  to  levy,  collect,  and  pay  over  the 
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tax,  but  that  was  all  the  county  or  its  officers  were  required 
to  do. 

We  have  always  held  that  every  holder  of  a  municipal  bond 
iS  chargeable  with  notice  of  the  provisions  of  the  law  by  which 
the  issue  of  his  bond  was  authoi-ized.  If  there  was  no  law  for 
the  issue  there  can  be  no  valid  bond.  On  the  face  of  these 
bonds  it  appears  that  they  were  issued  to  the  Chicago  and 
Southwesteni  Company  on  account  of  an  election  held  by 
^^  certain  taxable  inhabitants  of  the  county."  This  clearly  con- 
nects the  bonds  with  the  Chicago  and  Southwestern  chaiiier, 
and  indicates  unmistakably  that  they  were  put  out  on  account 
of  a  *' strip  "  subscription.  The  holder  is,  therefore,  chargeable 
with  notice  of  the  want  of  legal  authority  for  their  issue. 

The  principal  question  certified  is  answered  in  the  negative, 

and,  without  specially  replying  to  the  others,  further  than  may 

be  implied  from  this  opinion,  the  judgment  is 

Affirmed. 
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1  Where,  under  the  practice  established  m  Utah,  issues  are  tried  by  the  ooait, 
its  findings  of  fact  should  be  announced  and  filed  before  the  entry  of  the 
judgment. 

2.  After  such  entry,  an  additional  finding,  made  at  the  request  of  either  party 

without  notice  to  the  other,  forms  no  part  of  the  record. 

3.  A  member  of  *'  a  mining  partnership  "  may,  without  dissolving  it,  convey  his 

interest  in  the  mine  and  business. 
4  In  a  suit  to  compel  an  account  for  the  proceeds  of  a  mining  claim,  a  find- 
ing by  the  court  that  there  was  no  such  co-tenancy  between  the  parties  in 
the  mine  in  controversy  as  to  entitle  the  plainti£E  to  an  accounting  is  a 
mere  legal  inference,  and  not  a  sufficient  finding  of  fact  upon  which  to  base 
a  decree. 

Appeal  from  the  Supreme  Court  of  the  Territory  of  Utah. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  John  R.  McBride  and  Mr.  George  R.  William$  for  the 

appellant. 

Mr.   Samuel    Shellaharger  and    Mr,   Jeremtah   M.    WiUon^ 

contra. 

vol..  xji.  41 
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Mb.  Justice  Field  delivered  the  opinion  of  the  court. 

This  18  a  suit  to  compel  the  defendants  to  account  for  the 
proceeds  of  a  mining  claim  in  Utah,  known  as  the  Montreal 
claim,  and  to  pay  over  to  the  plaintiff  the  amount  to  which  he 
may  be  entitled  uponr  such  accounting.  The  complaint  alleges 
that  on  the  14th  of  December,  1874,  the  plaintiff  and  two 
other  persons,  by  the  name  of  Deronso  and  Berassa,  were  the 
owners  and  tenants  in  common  of  the  claim,  each  having  an 
undivided  third ;  that  they  then  entered  into  an  arrangement 
to  work  the  claim  for  the  ores  and  metals  it  contained,  and 
from  that  time  until  Februaiy,  1876,  they  were  a  mining 
partnership  engaged  in  working  the  mine,  bearing  the  expenses 
and  sharing  the  profits  equally,  Deronso  and  Berassa  having 
the  immediate  direction,  control,  and  management  of  its  work- 
ing; that  on  the  1st  of  February,  1876,  his  associates  sold 
and  transferred  their  interest  in  the  mine,  and  in  the  tools, 
implements,  and  appurtenances  connected  therewith,  to  the 
defendant,  Isador  Morris,  through  whom  the  other  defendants 
immediately  acquired  all  the  rights  they  possess;  that  from 
that  time  until  the  10th  of  April,  1876,  the  defendants  were  in 
full  charge  and  possession  of  the  property,  and  extracted  from 
the  mine  and  sold  about  sixteen  hundred  tons  of  ores,  worth 
about  $45,000,  the  expense  of  extracting  and  marketing  of 
which  did  not  exceed  $10,000  ;  that  since  the  1st  of  February 
the  plaintiff  has  been  a  partner  with  the  defendants  in  the 
mining  claim  and  is  entitled  to  his  share  of  the  profits  made,  — 
being  one-third  of  the  whole,  —  and  has  demanded  of  the  de^ 
fendants  a  statement  of  their  work  and  an  accounting,  but  they 
have  refused  to  comply  with  his  demand,  or  to  give  him  any 
information  on  the  subject  or  any  share  of  the  profits,  and 
have  denied  him  access  to  the  books  of  account  of  the  concern, 
and  that  the  profits  amount,  according  to  his  information  and 
belief,  to  about  $35,000.  He  therefore  prays  for  a  decree 
establishing  the  partnership  between  him  and  the  defendants, 
and  directing  an  accounting  from  them  and  the  payment  of  the 
amount  found  due  to  him  upon  such  accounting ;  and  for  such 
other  and  further  relief  as  to  the  court  may  seem  meet  and 
equitable. 

The  answer  of  the  defendants  traverses  the  allegations  of 
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the  complaint,  and  ayers  that  on  the  ^Ist  of  January,  1876, 
the  defendant,  Isador  Morris,  found  Deronso  and  Berassa  in  the 
actual  possession  of  a  portion  of  the  Montreal  mine,  of  which 
they  claimed  to  own  two-thirds;  that,  believing  they  owned 
such  interest,  Morris  paid  to  them  $25,000  for  it  and  received 
a  quitclaim  deed  from  them ;  that  on  the  following  day,  for 
the  like  sum,  he  conveyed,  by  a  similar  deed,  that  interest  to 
one  Wadsworth  in  trust  for  such  persons  as  a  majority  of  the 
members  of  the  Sandy  Smelting  Company  of  Salt  Lake  City 
might  direct,  and  that  afterwards  such  majority  conveyed  the 
same  to  the  defendant,  the  Central  Smelting  Company,  remain- 
ing, however,  in  the  possession  of  and  working  the  mine  until 
about  March  1,  1876,  when  the  smelting  company  took  pos- 
session of  it  and  afterwards  held  it  exclusively  until  the  1st  of 
April  following.  The  answer  further  avers  that  a  short  time 
prior  to  this  last  date  the  mine  was  claimed  by  another  com- 
pany, called  the  Old  Telegraph  Company,  under  an  older  loca- 
tion ;  that  thereupon  the  Central  Smelting  Company  and  its 
vendoi-s  caused  the  prior  location  and  the  mining  claim  to  be 
carefully  examined  by  experienced  miners,  and  upon  that  ex- 
amination they  became  satisfied  that  the  older  location  and 
the  Montreal  mine  were  one  and  the  same  vein  or  lode,  and 
that  the  Montreal  mine  was  owned  by  the  holders  of  the  earlier 
location ;  that  having  become  thus  satisfied  of  this  fact,  the 
Central  Smelting  Company  abandoned  the  Montreal  mine,  and 
has  not  since  held,  used,  or  occupied  the  same,  or  exercised  any 
acts  of  ownership  over  it. 

The  answer  further  avers  that  the  defendants  never  worked 
the  Montreal  mine  or  extracted  ore  from  it,  under  any  agree- 
ment with  the  plaintiff,  or  by  his  advice  or  consent,  or  in  con- 
junction with  him  or  as  his  mining  partners ;  that  they  have 
always  refused  to  recognize  him  as  a  party  in  any  work,  labor, 
or  management,  or  business  of  the  mine ;  that  the  proceeds  of 
the  mine  received  by  the  Central  Smelting  Company  and  its 
immediate  vendors,  after  deducting  the  expenditures,  show  a 
net  profit  of  about  f  12,000,  which  the  defendants  hold  until 
the  determination  of  suits  now  pending  between  the  plaintiff 
and  the  owners  of  the  alleged  earlier  location ;  that  those  suits 
are  brought  to  determine  whether  the  Montreal  mine  and  the 
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earlier  location  are  one  and  the  same  lode,  and  which  of  the 
parties  is  entitled  to  its  possession,  and  the  proceeds ;  and 
the  defendants  pray  for  their  protection  that  the  prosecution  ot 
this  suit  may  be  restrained  until  those  suits  are  determined. 

On  the  trial,  evidence  was  produced  by  both  parties,  and 
from  it  the  court  found  as  facts,  — 

Firsts  That  there  was  no  partnership  between  the  plaintiff 
and  the  defendants,  as  charged  in  the  complaint. 

jSecond,  That  there  was  no  such  co-tenancy  between  them  in 
the  mine  in  controversy  as  entitled  the  plaintiff  to  an  account- 
ing ;  and  held,  as  a  conclusion  of  law,  that  he  had  no  right  to 
recover  in  the  action,  and  that  the  suit  should  be  dismissed. 

These  findings  were  filed  Nov.  21,  1877,  and  judgment  upon 
them  was  entered  the  same  day.  From  this  judgment  the 
plaintiff  appeals  to  this  court.  Fourteen  days  after  its  entry 
the  judge  who  heard  the  case,  at  the  request  of  the  plaintiff, 
filed  further  findings  of  fact.  It  does  not  appear  that  any 
notice  was  given  to  the  defendants  of  any  intended  application 
to  the  court  to  make  any  findings  in  addition  to  those  originally 
filed  ;  and  to  make  such  findings  without  such  notice  was 
irregular.  The  practice,  if  permitted  would  lead  to  great 
abuses.  It  is  not  absolutely  necessary  in  any  case  that  the 
findings  should  accompany  the  announcement  of  the  decision 
of  the  court ;  but,  when  they  are  required,  —  and  by  the  prac- 
tice established  in  Utah  they  are  required  in  all  cases  where 
issues  of  fact  are  tried  without  a  jury,  —  they  should  be  filed 
before  the  entry  of  the  judgment  or  decree,  as  in  such  cases 
upon  them  the  judgment  or  decree  rests.  If  either  party  is 
dissatisfied  with  them  and  desires  more  full  or  additional  ones, 
he  should,  within  a  reasonable  time  during  the  same  term,  and 
before  an  appeal  is  taken  or  a  writ  of  error  sued  out,  apply  to 
the  court,  upon  proper  notice  to  the  adverse  party,  to  make 
such  fuller  or  additional  findings ;  and  if  the  application  is 
granted,  the  additional  findings  should  show  on  their  face  why 
they  are  made.  The  additional  findings  in  this  case  not  hav- 
ing been  thus  made,  were  properly  stricken  from  the  transcript 
Taking,  then,  the  original  findings,  let  us  examine  whether 
tliey  meet  the  issues  raised  by  the  pleadings  and  sttp{jort  the 
decree ;  for  under  the  practice  of  Utah,  where,  in  a  case  seek- 
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ing  equitable  relief,  tht)  facts  are  found  by  the  court  (and  not 
by  a  master  or  a  jury  where  the  findings  are  merely  advisory) 
the}'  will  be  taken  as  its  conclusions  upon  the  evidence,  and 
their  sufSciency  for  the  decree  rendered  will  be  considered. 

The  plaintiff  avers  that  his  association  with  his  co-tenants 
of  the  mine  was  a  mining  partnership,  and  seeks  to  enforce  his 
rights  as  a  member  of  such  partnership,  and  to  obtain  such 
other  and  further  relief  as  he  may  be  equitably  entitled  to. 
The  opinion  of  the  judge  before  whom  the  case  was  heard 
shows  that  he  did  not  recognize  the  existence  of  any  partner- 
ship in  mines  differing  from  ordinary  partnerships,  and  his 
finding  that  there  was  no  partnership,  as  alleged,  between  the 
plaintiff  and  the  defendants,  necessarily  followed.  The  allegar 
tions  of  the  complaint,  whilst  asserting  a  mining  partnership, 
show  that  no  other  partnership  existed  after  the  sale  of  De- 
ronso'-s  and  Berassa's  interest.  Such  sale  would  have  ended 
any  ordinary  partnership. 

Mining  partnerships  as  distinct  associations,  with  different 
rights  and  liabilities  attaching  to  their  members  from  those 
attaching  to  members  of  ordinary  trading  partnerships,  exist 
in  all  mining  communities  ;  indeed,  without  them  successful 
mining  would  be  attended  with  difficulties  and  embarrassments, 
much  greater  than  at  present.  In  Skillman  v.  Loekman,  the 
question  of  the  relation  existing  between  parties  owning  several 
interests  in  a  mine  came  before  the  Supreme  Court  of  Califor- 
nia, and  that  court  said  that  ^^  whatever  may  be  the  rights  and 
liabilities  of  tenants  in  common  of  a  mine  not  being  worked,  it 
is  clear  that  where  the  several  owners  unite  and  co-operate  in 
working  the  mine,  then  a  new  relation  exists  between  them ; 
and,  to  a  certain  extent,  they  are  governed  by  the  rules  relat- 
ing to  partnerships.  They  form  what  is  termed  a  mining 
partnership,  which  is  governed  by  many  of  the  rules  relating 
to  ordinary  partnerships,  but  also  by  some  rules  peculiar  to 
itself,  one  of  which  is  that  one  person  may  convey  his  interest 
in  the  mine  and  business  without  dissolving  the  partnership/ 
23  Cal.  208.  The  same  doctrine  is  asserted  in  numerous  other 
cases,  not  only  in  that  court,  but  in  the  courts  of  England. 
Associations  for  working  mines  are  generally  composed  of  a 
greater  number  of  persons  than  ordinary  trading  partnerships ; 
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and  it  was  early  seen  that  the  continuous  working  of  a  mine, 
which  is  essential  to  its  successful  development,  would  be  im- 
possible,  or  at  least  attended  with  great  difficulties,  if  an  asso- 
ciation was  to  be  dissolved  by  the  death  or  bankruptcy  of  one 
of  its  members,  or  the  assignment  of  his  interest.  A  diiferent 
rule  from  that  which  governs  the  relations  of  memben;  of  a 
trading  partnership  to  eAch  other  was,  thei-efore,  rec(^iized  as 
applicable  to  the  relations  to  each  other  of  members  of  a  min- 
ing association.  The  delectus  personce^  which  is  essential  to 
constitute  an  ordinary  partnership,  has  no  place  in  these  mining 
associations.  Duryea  v.  Burt^  28  Cal.  669;  Settemhre  v.  7V^ 
na/w,  30  id.  490 ;  Taylor  v.  Castle^  42  id.  867.  There  are  other 
consequences  resulting  from  this  peculiarity  of  a  raining  part- 
nership, particularly  as  to  the  power  of  individual  members  to 
bind  the  association,  upon  which  there  is  no  occasion  now  to 
express  any  opinion.  Skillman  v.  Lockman^  iupra;  Dickinson 
V.  Valpy,  10  B.  &  C.  128;  Rickett.%  v.  Bennett,  4  C.  B.  686. 

But  if  the  relation  of  the  plaintiff  to  his  associates  conid  not 
be  considered  as  one  of  a  mining  partnership,  he  was  still  en- 
titled to  an  accounting  from  them,  if,  as  alleged  by  him,  he 
was  joint  owner  with  them  in  the  mine.  They  went  into 
possession'  of  the  property  under  a  conveyance  from  his  co- 
tenants,  and  admit  that  whatever  proceeds  they  have  received 
from  it  were  taken  under  a  claim  of  ownership  derived  from 
that  source.  They  have,  upon  their  own  averments,  only  a 
claim,  in  any  event,  to  two-thirds  of  the  proceeds ;  and  if  the 
plaintiff  was  a  tenant  in  common  with  them,  they  can  only 
refuse  his  demand  to  the  other  third  by  repudiating  their  own 
right  to  any  portion.  If  a  co-tenant,  he  had  a  right  to  call  for 
an  accounting,  whatever  might  be  the  ultimate  result  of  the 
claim  of  third  parties  to  the  whole  proceeds  as  the  owners  of 
the  mine  under  a  prior  location.  He  was,  therefore,  entitled 
to  a  finding  on  the  question  of  his  co-tenancy.  The  judge  of 
the  District  Court  seemed  to  recognize  this  position,  for,  after 
finding  that  there  was  no  partnership,  —  following  in  this  re- 
spect his  peculiar  notions  as  to  the  non-existence  of  such  an 
association  as  a  mining  partnership,  —  he  passed  upon  the  claim 
to  an  accounting  as  a  tenant  in  common  of  the  mine  with  the 
defendants,  and  found  ^^that  there  was  no  such  co-tenancy 
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between  the  plaintiff  and  defendants  in  the  mine  in  controversy 
tts  entitled  the  plaintiff  to  an  account."  This  is  not  a  sufficient 
finding  of  fact  upon  which  to  base  a  decree ;  it  does  not  state 
that  there  was  no  co-tenancy  between  the  pai*ties ;  it  implies 
that  there  was  a  co-tenancy  ;  it  only  states  that  there  was  not 
such  a  one  as  entitled  the  plaintiff  to  an  accounting.  This  is 
a  mere  legal  inference,  not  the  finding  of  a  fact.  If  a  co- 
tenancy of  any  kind  existed,  it  is  a  question  of  law  whether  or 
not  it  entitles  one  co-tenant  to  an  accounting  from  the  others. 

In  considering  the  whole  case,  we  think  that  justice  will  be 
subserved  by  a  new  hearing.  The  defendants  recognize  the 
possibility  of  the  plaintiff  ultimately  establishing  his  right  to 
a  portion  of  the  proceeds  of  the  mine  in  their  hands  against  the 
claimants  of  the  alleged  earlier  location.  They  aver  that  they 
hold  the  proceeds  subject  to  the  determination  of  pending  suits 
between  those  parties.  The  present  decree,  if  affirmed,  would 
cut  off  any  claim  of  the  plaintiff  even  should  he  prevail  in  that 
litigation. 

The  decree  will  be,  therefore,  reversed,  and  the  cause  re- 
manded with  direction  to  the  Supreme  Court  of  the  Territory 
to  send  it  to  the  District  Court  for  a  new  hearing,  the  parties 

to  be  at  liberty  to  produce  new  proofs ;  and  it  is 

So  ordered 
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Oienny  r.  Langdon  (08  U.  S.  20)  reaffirmed. 

Appeal  from  the  Circuit  Court  of  the  United  States  for 
the  District  of  Kentucky. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  John  Q-.  Carlisle  for  the  appellant. 

Mr.  Stanley  Matthews  and  Mr.  William  M.  Rameey^  contra. 

Mr.  Justice  Miller  delivered  the  opinion  of  the  court. 

The  appellant,  James  S.  Trimble,  who  was  complainant  be- 
low, brought  his  bill  in  chancery,  which  was  dismissed  on  final 
hearing  upon  it,  the  answer,  replication,  and  proofs. 
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Its  substance  is  that  Joshua  Woodhead  was  largely  indebted 
to  the  complainant  for  government  bonds  and  money  loaned, 
and  that  the  judgment  which  had  been  rendered  against  him 
therefor  proved  unavailing;  that  Ann  Woodhead,  his  wife, 
held  the  legal  title  to  certain  valuable  lands,  which  were  pur^ 
chased  with  his  money,  and  conveyed  to  her  with  intent  to 
defraud  his  creditors ;  and  that  valuable  improvements  had 
been  placed  on  the  lands,  the  payment  for  which  was  made 
with  his  money.  It  prayed  that  the  lands  be  subjected  to  sale 
for  the  payment  of  the  judgment. 

The  answer  of  Ann  denied  all  this,  and  also  set  up  as  a  bar 
to  the  relief  prayed  a  former  suit  in  one  of  the  State  courts 
concerning  the  same  subject  between  the  same  parties.  The 
record  of  the  proceedings  in  the  State  court  is  set  out  in  full, 
and  much  evidence  on  both  sides  as  to  the  main  allegation  of 
fraud  alleged  in  the  bill  in  the  present  suit  is  found  in  the 
record,  all  of  which,  in  the  view  we  take  of  the  case,  is  im- 
material. 

The  defendant,  Joshua,  answered  ^^  that  long  before  the 
bringing  of  this  suit  this  defendant  had  filed  his  petition  in 
this  honorable  court  under  the  bankrupt  law  of  the  United 
States,  and  the  said  orator,  the  said  James  S.  Trimble,  was 
duly  notified  of  the  same,  and  the  claim  of  the  said  orator 
was  therein  set  forth,  and  after  the  proper  proceedings  as  pre- 
scribed in  said  law,  this  defendant  was  on  his  petition  adjudged 
a  bankrupt,  and  by  a  judgment  of  this  court  he  was  finally 
discharged  from  all  of  his  indebtedness,  and  the  claim  of  the 
orator  was  one  of  the  debts  from  which  he  was  thus  dis- 
charged ;  he  files  herewith  a  copy  of  his  judgment  of  dis- 
charge as  pai*t  hereof.^' 

The  proceedings  in  bankruptcy  are  not  set  forth  in  this 
record,  nor  have  we  been  able  to  find  in  it  a  copy  of  Wood- 
head^s  discharge ;  but  his  answer  is  sworn  to.  The  complain- 
ant also  filed  an  amended  bill,  making  John  T.  Levis,  the 
alleged  assignee  in  bankruptcy  of  Joshua,  a  defendant,  and 
he  says  that  the  judgment  in  the  State  court  was  rendered  in 
his  favor  after  Joshua's  discharge  as  a  bankrupt. 

It  may,  therefore,  be  accepted  as  established  by  the  plead- 
ings that  Woodhead  was  regularly  discharged  of  all  his  debtt 
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by  proceedings  in  baaikruptcy,  and  that  in  those  proceedings 
John  T.  Levis  was  made  the  assignee  with  the  usual  effect  of 
such  an  appointment. 

It  is  as  wen  to  observe  here  that  while  the  amended  bill  of 
the  complainant  made  Levis  a  defendant  in  his  character  of 
assignee,  and  the  record  shows  an  order  of  court  for  process 
to  issue,  no  writ,  nor  any  other  notice  to  him,  nor  the  entv}- 
of  his  appearance  in  person  or  by  attorney,  is  found  in  the 
reoard.  As  to  him,  therefore,  and  the  rights  which  he  repre- 
sented, the  bill  is  of  no  effect. 

The  case  of  GHenny  v.  Langd<yn  (98  U.  S.  20)  conclusively 
establishes  the  proposition  that  the  rights  asserted  in  this  bill 
passed  to  the  assignee  in  bankruptcy,  and  that  a  creditor  of 
Woodhead  cannot  assert  them  in  his  own  name. 

In  that  case  the  complainant  sought  to  avoid  this  difficulty 
by  alleging  that  he  had  requested  the  assignee  to  bring  suit  or 
assert  the  right  in  some  other  way,  who  had  refused  to  do  so. 
That  made  a  stronger  case  thtm  the  present  one,  where  no 
such  application  was  made.  The  abortive  effort  to  make  the 
assignee  a  party  without  the  service  of  process  or  an  appear- 
ance for  him  does  not  help  the  case. 

Nor  can  we  attach  much  importance  to  the  allegation  in  the 
amended  bill,  that  two  years  had  elapsed  without  suit  by  the 
assignee ;  for  he  might  not  have  discovered  the  fraud,  or  if 
brought  judicially  into  court  might  have  asserted  his  right  not 
only  against  the  complainant  but  against  Mrs.  Woodhead,  for 
the  benefit  of  all  her  husband's  creditors. 

We  do  not  see  on  what  principle  the  failure  of  the  assignee 
to  sue  within  two  years  transfers  his  right  of  action  to  the 
complainant. 

The  right  was  certainly  in  the  assignee,  and,  if  barred  by 
the  Statute  of  Limitations,  would,  if  it  had  any  effect  on  the 
title,  make  good  the  title  of  defendant.  Meeks  v.  Olpherts^  100 
U.  S.  564.  It  seems  to  be  well  settled  that,  in  regard  to  real 
estate,  the  undisturbed  possession  of  the  wrong-doer  for  the 
time  necessary  to  bar  the  action  vests  of  itself  a  good  title  in 
the  party  holding  such  possession. 

It  would  be  a  curious  application  of  this  principle  in  the 
present  case,  which  concerns  real  estate,  to  hold  that  this  same 
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lapse  of  time,  Instead  of  making  good  the  defendant's  title,  or 
acting  as  a  bar  to  the  right  to  bring  suit,  transfers  that  right 
to  another  unimpaired  by  the  lapse  of  time. 

Nor  is  the  creditor  of  a  bankrupt  without  remedy  in  such  a 
case  as  the  present.  If  he  is  aware  of  the  existence  of  prop- 
erty or  credits,  which  should  rightfully  go  to  the  assignee  for 
the  benefit  of  the  creditors,  he  should  inform  the  assignee  of 
all  he  knows  on  the  subject,  and  request  him  to  proceed,  by 
suit  if  necessary,  to  recover  it.  If  he  declines,  a  petition  to 
the  court  of  original  jurisdiction  would,  if  a  proper  case  was 
made,  compel  the  assignee  to  proceed.  Qlenny  t.  Langdon^ 
supra.  Indeed,  the  whole  question  is  so  fully  considered  in 
that  case  that  little  more  need  be  said. 

We  may,  however,  suggest  consequences  readily  to  be  seen 
if  any  other  doctrine  were  held. 

The  primary  object  of  the  bankrupt  law  is  to  secure  the 
equal  distribution  of  the  property  of  the  bankrupt  of  every 
kind  among  his  creditors.  This  can  only  be  done  through 
the  rights  vested  in  the  assignee  and  by  the  faithful  discharge 
of  his  duties.  Let  us  suppose,  however,  that  a  creditor  is 
aware  of  the  existence  of  property  of  the  bankrupt  sufficient 
to  satisfy  his  own  debt,  which  has  not  come  to  the  possession 
or  knowledge  of  the  assignee.  He  has  but  to  keep  silence  for 
two  years,  and  then  bring  suit  in  his  own  name  against  the 
fraudulent  holder  of  this  property,  and  make  his  debt  really 
at  the  expense  of  the  other  creditors ;  or  he  may  have  an 
understanding  with  the  bankrupt,  who,  after  two  years,  and 
after  his  own  discharge  from  all  his  debts,  may  confess  judg- 
ment to  this  creditor  and  fui-nish  him  the  evidence  to  prove 
the  fraud,  and  thus  secure  him  a  preference  forbidden  by  the 
act  itself. 

In  the  present  case,  if  any  right  exists  to  subject  this  prop 
erty  in  the  hands  of  Ann  Woodhead  to  the  payment  of  the 
debts  of  her  husband,  which  existed  prior  to  the  bankruptcy 
proceedings,  that  right  is  in  the  assignee,  and  such  right  is  not 
divested  by  anything  shown  in  this  case. 

The  bill  of  the  appellant  was,  therefore,  properly  dismissed 

Decree  affirmed. 
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Babbett  v.  Holmbr. 

1.  The  right  of  entry  of  a  party  who  claims  under  the  treasurer's  deed  landu 

in  Iowa  sold  for  the  non-payment  of  taxes  is  barred,  if,  within  five  yean 
after  the  deed  has  been  executed  and  recorded^  he  neither  sues  for  nor 
takes  possession  of  the  lands. 

2.  A  statutory  provision  to  that  effect  is  not  in  conffict  with  the  Constitution  of 

the  United  States. 

Ebrob  to  the  Supreme  Court  of  the  State  of  Iowa, 

This  was  an  action  for  the  recovery  of  real  property,  brought 
by  the  plaintiff  in  error  Aug.  28,  1874,  in  the  Circuit  Court 
of  Mills  County,  in  the  State  of  Iowa.  He  relied  on  a  tax  title 
based  on  the  deed  of  the  county  treasurer  to  one  Meads,  dated 
Jan.  (3,  1868,  and  recorded  on  the  28th  of  the  same  month;  a 
deed  from  Meads  to  one  Callanan,  dated  Feb.  1,  and  recorded 
March  12,  1878 ;  and  a  deed  from  Callanan  to  himself,  dated 
July  2 ),  and  recorded  Aug.  3,  1874. 

The  defendant  claimed  under  a  bond  for  a  deed,  given  by 
those  who  held  the  patent  to  the  land.  The  bond  was  dated 
Feb.  12,  1872. 

Hie  law  of  Iowa  prescribes  how  the  deed  of  the  treasurer  or 
tax-collector  for  lands  sold  for  taxes  shall  be  executed,  and  its 
effect,  as  follows :  — 

^'  The  deed  shall  be  signed  by  the  treasurer  in  his  official  capacity, 
:ind  acknowledged  by  him  before  some  officer  authorized  to  take 
Mcknowlerlginents  of  deeds,  and  when  substantially  thus  executed 
and  recorded  in  the  proper  record  of  titles  for  real  estate,  shall  vest 
in  the  purchaser  all  the  right,  title,  interest,  and  estate  of  the  former 
owner  in  and  to  the  land  conveyed,  and  all  the  right,  title,  interest, 
and  claim  of  the  State  and  county  thereto,  and  shall  be  presumptive 
evidence  in  all  the  courts  of  this  State,  in  all  controversies  and  suits 
in  relation  to  the  rights  of  the  purchaser,  his  heirs  and  assigns,  to 
the  land  thereby  conveyed,  of  the  following  facts:  that  the  real 
pro|)orty  conveyed  was  subject  to  taxation  for  the  years  stated  in 
the  deed,  &c.,  and  shall  be  conclusive  evidence  of  the  following 
facts :  that  all  things  whatever  required  by  law  to  make  a  good 
and  valid  sale,  and  to  vest  the  title  in  ibe  purchaser,  were  done," 
Ac.     Iowa  Rev.  784 ;  Code,  807. 
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The  following  statute  of  limitation  was  in  force  in  Iowa 
when  the  tax  deed  under  which  the  plaintiff  in  error  claimed 
bore  date,  and  when  the  suit  was  brought :  — 

*^  No  action  for  the  recovery  oi  real  property  sold  for  the  non- 
payment of  taxes  shall  lie,  unless  the  same  be  brought  within  five 
years  nfler  the  treasurer's  deed  is  executed  and  recorded  as  above 
provided  (Rev.  784;  Code,  807) :  Provided,  that  where  the  owner 
of  such  real  estate  sold  as  aforesaid  shall,  at  the  time  of  such  sale, 
be  a  minor,  or  insane,  or  convict  in  the  penitentiary,  five  years  after 
such  disability  shall  be  removed  shall  be  allowed  such  person,  his 
heirs  or  legal  representatives,  to  bring  such  action."  Iowa  Bev. 
700;  Code,  902. 

The  defence  was  the  limitation  of  five  years  prescribed  by 
the  statute  above  quoted. 

Upon  the  trial  of  the  cause  in  the  State  Circuit  Conrt,  the 
jury  returned  special  findings,  from  which  it  appeared  that 
Love,  the  ancestor,  who  was  the  only  defendant  when  the  suit 
was  brought,  and  who  had  died  after  its  commencement,  took 
possession  of  the  land  in  controversy  in  March,  1872,  and  con- 
tinued in  possession  until  the  trial,  in  November,  1875,  and 
that  the  parties  who  during  that  period  held  the  tax  title  to 
the  land  had  no  knowledge  of  such  possession  until  June,  1874. 
The  land  was  unoccupied  and  unimproved  until  the  possession 
taken  by  Love. 

There  was  a  general  verdict  for  the  defendant,  upon  which 
judgment  was  entered. 

The  plaintiff  appealed  to  the  Supreme  Court  of  the  State, 
where  he  claimed  that  upon  the  conceded  facts  of  the  case,  as 
above  recited,  and  the  findings  of  the  jury,  the  fiye  years*  Stat- 
ute of  Limitations  above  quoted  did  not  begin  to  run  until 
there  was  an  adverse  possession  of  the  land  by  the  former 
owner  or  one  claiming  under  him,  and  that  if  not  thus  con- 
strued the  statute  was  in  conflict  with  the  Constitution  of  the 
United  States. 

The  Supreme  Court  of  Iowa  found  that  the  constitutional 
question  was  involved,  but  upheld  the  statute,  and  affirmed  the 
judgment  of  the  State  Circuit  Court.  This  writ  of  error  i 
prosecuted  to  reverse  that  judgment. 
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Mr.  George  Gr.  Wright  for  the  plaintiff  in  error. 

The  ruling  of  the  court  below,  that  the  Statute  of  Limitation 
of  five  years  began  to  run  from  the  time  the  treasurer's  deed 
was  executed  and  recorded,  irrespective  of  the  question  of 
adverse  possession,  and  that  the  entry  of  the  former  owner  at 
any  time  before  that  period  has  expired,  bars  the  right  of  the 
purchaser  at  the  tax  sale,  is  inconsistent  with  the  language  and 
obvious  meaning  of  the  statute  and  the  later  decisions  of  that 
court.  Iowa  Rev.  790 ;  Code,  902 ;  Peck  v.  Sexton^  41  Iowa, 
566 ;  Lockridge  v.  Daggett^  47  id.  679 ;  Moingona  Coal  Co.  v. 
Blair,  51  id.  447. 

It  not  only  deprives  the  plaintiff  in  error  of  his  property 
without  due  process  of  law,  but  impairs  the  contract  of  pur- 
chase from  the  State. 

Since  it  is  a  universal  rule  that  an  action  for  the  recovery  of 
real  property,  whether  called  *' ejectment,"  or  **an  action  of 
right,"  or  what  else,  cannot  be  brought  unless  there  is  an  ad- 
verse possession,  it  is  clear  that  this  action  could  not  be  brought 
until  there  was  a  mature  right  to  enforce  it  in  the  proper  court, 
and  by  the  appropriate  remedy.  It  follows,  therefore,  that  under 
the  laws  of  Iowa  there  could  not  be  such  mature  right,  nor  was 
the  appropriate  remedy  afforded,  until  the  plaintiff's  right  to 
possession  was  denied,  either  by  an  actual  adverse  holding,  or 
some  act  equivalent  thereto.     Black  well,  Tax  Titles,  666. 

A  title  is  not  barred  by  the  mere  failure  to  bring  suit  within 
the  time  limited ;  but  there  must  have  been  an  adverse  posses- 
sion. Neddy  v.  State,  8  Yerg.  (Tenn.)  249;  Smith  v.  McCall, 
2  Humph.  (Tenn.)  168;  Riee  v.  NeUon,  27  Iowa,  148;  Wain 
V.  Shearman,  8  Serg.  &  R.  (Pa.)  857. 

A  right  without  a  remedy  is  unknown  to  the  law.  The 
statute  cannot  begin  to  run  until  there  is  an  entry  or  pos- 
session which  challenges  the  right  of  the  owner.  In  other 
words,  the  entry  must  unequivocally  denote  an  intent  to  take 
or  assume  actual  possession.  Altemas  v.  Campbell,  9  Watts 
(Pa.),  28. 

There  can  be  no  such  thing  as  an  acquiescence  in  an  ad- 
verse claim  which  will  defeat  a  recovery,  until  such  claim  be 
asserted  by  entry.  A  party  relying  upon  the  bar  of  the  stat- 
ute must  show  that  he  has  held  the  premises,  not  only  by  a 
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possession  actual,  open,  and  adverse,  but  that  he  has  main- 
tained  it  as  a  right  i-esulting  from  an  exclusive  property  in 
and  dominion  over  tbem  for  the  time  limited  by  the  stat- 
ute. 3  Wash.  Real  Prop.  483  ;  McNamee  v.  Moreland^  26 
Iowa,  96 ;  Hollenbeck  v.  RUey^  85  id.  105 ;  Lamm  v.  WUmer^ 
id.  244. 

The  tax  sale  under  the  statute  had  the  effect  of  giving  to 
the  purchaser  an  original  title,  divesting  all  former  interest  in 
the  land,  and  vesting  in  him  an  independent  and  paramount 
legal  and  equitable  title  in  fee.  By  it  a  new  and  perfect  title 
was  established.  This  results  from  the  authority  of  the  State 
to  levy  taxes  on  property  within  her  limits,  and  coerce  pay- 
ment by  subjecting  it  to  sale.  It  is  one  of  the  necessary  and 
inherent  rights  of  the  sovereign  power.  Rev.  2207 ;  Code, 
1928;  Atkins  v.  Hinman^  7  111.  449;  I^utUap  y.  Qallatin  Countjfy 
16  id.  7  ;  Irwin  v,  Treffo,  22  Pa.  St.  368 ;  Luffborough  v.  Parker, 
16  Serg.  &  R.  (Pa.)  351. 

The  formal  execution  and  record  of  the  tax  deed  which  is 
the  source  of  the  title  of  the  plaintiff  in  error  being  for  land 
unoccupied,  drew  after  it  the  possession,  and  it  was  unneces- 
sary for  him  to  bring  an  action,  or  do  anything  to  vindicate 
his  title  or  right  to  possession  until  another  challenged  it 
by  entering  into  actual  possession,  or  doing  something  in  law 
which  is  equivalent  thereto.  Dean  v.  Earley^  15  Wis.  100; 
Parish  v.  Eager,  id.  532;  Whitney  v.  Marshall^  17  id.  174; 
Gunnison  v.  Hoehne^  18  id.  268. 

In  declaring  that  "  no  action  for  the  recovery  of  real  prop- 
erty sold  for  the  non-payment  of  taxes  shall  lie  unless  brought 
within  five  years  after  the  treasurer's  deed  is  executed  and  re- 
corded," the  legislature  could  not  have  intended  to  prevent 
an  action  after  the  expiration  of  five  years,  in  cases  in  which 
it  was  impossible  that  any  measures  could  be  taken  in  this 
form  of  action  for  the  recovery  within  that  time.  The  term 
"  recovery ''  implies  an  adverse  proceeding  through  the  medium 
of  the  law,  and  the  action  for  such  recovery  is  utterly  imprac- 
ticable under  the  Iowa  statute,  except  where  there  is  an  actual 
adverse  possession.  The  owner  of  the  tax  title  being  by  hia 
purchase  seised  of  the  premises,  theretofore  and  then  unoccu- 
pied, could  not  be  divested  of  the  possession  until  entry  by  th«^ 


Oct  1880.]  Barrett  v.  Holmes.  665 

former  owner  or  some  one  claimiiig  title.  Until  then  an  action 
for  the  recovery  did  not  accrue.  Wain  v.  Shearman^  9upra; 
Jackson  v.  Huntley^  6  Johns.  (N.  Y.)  60 ;  Jackson  v.  McKee^ 
8  id.  429. 

No  counsel  appeared  for  the  defendant  in  error. 

Mb.  Justice  Woods,  after  stating  the  case,  delivered  the 
opinion  of  the  court. 

The  Supreme  Court  of  Iowa  has,  by  several  decisions,  con- 
strued the  five  years'  Statute  of  Limitations,  which  is  set  up  as 
a  defence  in  this  case,  to  apply  to  an  action  brought  by  one 
claiming  under  a  tax  deed,  as  well  as  to  one  brought  by  the 
original  owner  of  the  land.  Broivn  v.  Painter^  38  Iowa,  456 ; 
Laverty  v.  Sexton^  41  id.  485.  And  the  court  so  ruled  in  this 
case.     See  Barrett  v.  Love^  48  id.  103. 

By  these  decisions  the  Supreme  Court  of  the  State  ha^ 
established  a  rule  of  property  in  the  State  of  Iowa  which  is 
bmding  on  this  and  other  courts  of  the  United  States.  Jack- 
son v.  Chew^  12  Wheat.  153 ;  Beauregard  v.  New  Orleans^  18 
How.  497 ;  Suydam  v.  Williamson^  24  id.  427 ;  Nichols  v.  Levy 
5  Wall.  433 ;   Williams  v.  Kirtland,  13  id.  306. 

So  far,  therefore,  as  this  point  is  concerned,  it  must  be  voa 
sidered  as  settled. 

But  the  court  further  held  that  the  limitation  began  to  run 
at  the  time  of  the  execution  and  recording  of  the  tax  deed, 
irrespective  of  the  question  of  adverse  possession,  so  that,  if  at 
any  time  during  the  period  of  five  years,  no  matter  how  near 
its  close,  the  former  owner  takes  actual  possession,  and  holds 
until  the  expiration  of  the  five  years  from  the  date  of  the 
execution  and  recording  of  the  tax  deed,  the  right  of  the  pur- 
chaser at  the  tax  sale  is  completely  barred. 

The  plaintifE  in  error  claims  that  when  thus  construed  the 
statute  is  in  conflict  with  the  Constitution  of  the  United  States ; 
first,  because  it  deprives  the  purchaser  at  a  tax  sale  of  hib 
property  without  due  process  of  law ;  and,  second,  because  it 
impairs  the  obligation  of  the  contract  of  purchase,  of  which 
the  statute  in  force  when  it  was  made  forms  a  part.  Art.  5, 
Amendments  to  the  Constitution,  and  sect.  10,  art.  1. 

The  argument  of  the  plaintiff  in  error  is  that  the  purchaser 
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at  a  tax  sale  cannot  bring  suit  to  recover  the  land  purchased 
by  him  until  the  former  owner,  or  some  one  else,  takes  adverse 
possession ;  and  as  no  sucli  possession  may  be  taken  until  just 
before,  or  even  after,  the  expiration  of  the  five  years,  his  right 
to  the  land  is  cut  off  without  giving  him  his  day  in  court,  and 
the  obligation  of  the  contract  contained  in  his  deed,  and  the 
law  under  which  it  was  executed,  is  impaired. 

We  do  not  think  that  the  premise  from  which  this  conda- 
sion  is  drawn  is  true  in  point  of  fact,  nor,  if  it  were,  that  the 
conclusion  would  follow. 

The  Iowa  statute  (Rev.  8601;  Code,  8278)  declares  that 
'^  an  action  to  deteimine  and  quiet  the  title  of  real  property 
may  be  brought  by  any  one  having  or  claiming  an  interest 
therein,  whether  in  or  out  of  possession  of  the  same,  against 
any  person  claiming  title  thereto  though  not  in  possession.'' 

The  Supreme  Court  of  Iowa,  in  this  case,  held  that  the 
bringing  of  an  action  under  the  section  first  quoted  would  be 
an  action  for  the  recovery  of  the  property,  and  would  interrupt 
the  running  of  the  five  years'  Statute  of  Limitation.  Barrett  i. 
Love^  48  Iowa,  103. 

The  fact,  therefore,  that  the  lands  are  unoccupied  during 
the  five  years  succeeding  the  execution  and  recording  of  the 
tax  deed  is  no  obstacle  to  the  bringing  of  a  suit  which  would 
interrupt  the  running  of  the  limitation. 

But  even  if  no  such  action  could  be  brought^  we  think 
that  the  purchaser  at  a  tax  sale  is  not  deprived  of  any  of  the 
rights  conferred  on  him  by  his  purchase  and  deed,  by  rea- 
son of  the  construction  put  upon  the  five  years*  Statute  of 
Limitation. 

The  right  of  the  legislature  to  prescribe  what  shall  be  the, 
effect  of  a  tax  sale  and  deed  cannot  be  questioned.  The  legis- 
lature of  Iowa,  in  the  enactments  brought  to  our  notice  in  this 
case,  has  exercised  that  right  with  great  liberality  to  the  pur- 
chaser at  the  tax  sale.  It  has  made  his  deed  presumptive 
evidence  of  certain  facts  and  conclusive  evidence  of  others; 
It  lias  declared  that  it  shall  vest  in  him  all  the  estate  of  the 
forinei  owner  and  of  the  county  and  State  in  the  premises. 
But  it  has  also  declared,  in  effect,  that  the  deed  shall  not  sup- 
port an  action  for  the  recovery  of  the  land  unless  the  suit 
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therefor  is  brought  within  five  years  after  the  treasurer's  deed 
is  executed  and  recorded.  When,  therefore,  the  purchaser  at  a 
tax  sale  receives  the  treasurer's  deed,  be  takes  it  with  all  the 
advantages  and  disadvantages  incident  thereto.  He  knows 
precisely  its  effect,  and  what  he  must  do  to  protect  his  title 
under  it,  for  all  this  is  plainly  written  in  the  law.  If  there 
should  turn  out  to  be  an  insuperable  obstacle  to  his  estab- 
lishing his  title  to  unoccupied  lands,  he  cannot  complain,  for 
the  whole  subject  was  under  the  legislative  control,  the  rules 
affecting  his  title  were  proclaimed  in  advance,  and  he  bought 
with  his  eyes  open.  He  took  the  risk  of  being  able  to  make 
his  deed  effectual  under  the  rules  prescribed  by  the  legislature. 
He  gets  all  he  bargained  for.  So  that  when  the  Statute  of 
Limitation  cuts  him  off,  he  having,  as  he  imagined,  been  unable 
to  bring  his  suit  for  want  of  a  party  in  adverse  possession,  he 
has  been  deprived  of  no  right  which  he  ever  possessed. 

The  legislature  might  have  declared  that  the  title  of  the 
purchaser  at  the  tax  sale  should  be  divested  without  his  con- 
sent by  the  repayment  to  him  within  a  prescribed  period,  by 
the  former  owner,  of  the  amount  of  his  bid,  or  the  tax  and  the 
interest  and  penalty  thereon.  The  right  to  redeem  the  title  of 
lands  sold  for  taxes  is  one  commonly  reserved,  and  the  righl 
is  favored  by  the  policy  of  the  law.  I}ubots  v.  Hepburn^  10 
Pet.  1;  Corbett  v.  Nutt,  10  Wall.  464;  fault's  Appeal,  83 
Pa.  St.  94 ;  Rice  v.  Nelson,  27  Iowa,  148 ;  Schenk  v.  Peay, 
1  Dill.  267 ;  Master  son  v.  Beasley,  8  Ohio,  801 ;  Jones  v.  Col- 
lins, 16  Wis.  594;  Curtis  v.  Whitney,  13  Wall.  68.  But  it 
would  scarcely  be  contended  that  such  statute  deprived  the 
purchaser  of  his  property  without  due  process  of  law,  or  im- 
paired the  obligation  of  his  contract  of  purchase. 

But  under  the  Iowa  law  the  purchaser  at  a  tax  sale,  who  can 
find  no  one  in  possession  against  whom  to  bring  his  suit,  has 
a  plain  way  to  make  his  title  indefeasible,  and  that  is  by  taking 
possession  himself. 

When  the  section  prescribing  the  effect  of  the  treasurer's 
deed  and  that  prescribing  the  five  years'  limitation  are  con- 
sidered together,  the  policy  of  the  law  is  plain,  and  no  cause 
of  complaint  is  left  the  purchaser  at  tax  sale.  The  effect  of 
the  two  sections  is  this,  tli«t  the  |nirty  holding  under  the  tax 
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deed  must  within  five  years  either  himself  take  actual  poaaes- 
sion  of  the  property,  or  within  the  same  period  bring  a  suit 
to  recover  possession  ;  and,  upon  his  failure  to  do  either,  hit» 
action  upon  his  deed  shall  be  barred. 

When  thus  considered,  the  law  violates  no  contract  and  de- 
prives the  purchaser  at  the  tax  sale  of  no  estate  or  property  to 
wliich  he  had  a  right.  He  bought  subject  to  a  condition,  with 
explicit  warning  that  if  he  did  not  comply  with  it,  his  deed 
should  become  ineffectual  to  support  an  action.  Failing  to 
perform  the  condition,  he  is  left  without  remedy,  but  also 
without  just  ground  for  complaint. 

We  see  no  error  in  the  record. 

Judgment  affirmed 


White  v.  National  Bank. 

Suit  by  A.  against  B.  as  indorser  of  a  protested  draft,  tlie  indorsement  being, 
"  Fay  to  A.  or  order  for  account  of  B."  The  declaration  contained  a  special 
count  on  the  draft  and  indorsement,  and  one  for  money  paid  for  the  use  of  B. 
at  his  request.  Hekt^  1.  That  by  the  terms  of  the  indorsement  A.  became 
merely  tlie  agent  of  B.  for  ttie  collection  of  the  money.  2.  That  under  the 
special  count  parol  evidence  was  not  admissible  to  vary  those  terms.  3.  That 
under  the  common  count  it  was  competent  for  A.  to  show  that  at  tlie  time  of 
the  indorsement  and  delivery  of  the  draft  to  him  he  gave  B.  his  check  there- 
for less  the  discount,  and  that  the  latter  received  and  used  the  money. 
4.  That  under  that  count  A.  was  entitled  to  recover  from  B.  either  for  money 
paid  without  consideration,  money  loaned,  or  money  advanced  to  him  on  the 
faith  of  the  delivery  of  the  draft. 

Erbob  to  the  Circuit  Court  of  the  United  States  for  the 
District  of  Colorado. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  S,  V.  White  for  the  plaintiff  in  error. 
Mr.  Henry  M,  Teller^  contra. 

Mb.  Justice  Millbr  delivered  the  opinion  of  the  ooart. 
This  is  an  action  by  White,  who  was  plaintiff  below,  for 
the  sum   of  J^60,000,  against   tlie   Miner's   National    Bank   of 
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Georgetown,  Colorado.  The  declaration  contains  twelve  spe- 
cial counts,  upon  as  many  drafts,  drawn  by  the  Stewart  Silver 
Reducing  Company  on  Thomas  W.  Phelps,  payable  in  the 
city  of  New  York  to  the  order  of  the  defendant,  and  indorsed 
by  J.  L.  Brownell,  its  president,  to  S.  V.  White,  and  duly  pro- 
tested for  non-payment. 

To  these  counts  is  added  another,  in  this  language :  ^^  And 
for  that  also,  heretofore,  to  wit,  on  the  first  day  of  April,  A.D. 
1876,  at  the  said  county  of  Clear  Creek,  the  said  defendant 
was  indebted  to  plaintiff  in  $60,000,  for  so  much  money  by 
the  plaintiff,  before  that  time,  paid  to  the  use  of  said  defend- 
ant at  its  request,  which  said  sum  of  money  was  to  be  paid 
to  the  plaintiff  on  request,"  with  an  allegation  of  request  and 
refusal. 

To  this  declaration  the  defendant  pleaded  the  general  issue 
and  several  special  pleas,  which  it  is  unnecessary  to  notice. 

The  case  was  tried  by  a  jury.  The  plaintiff  recovered 
$15,000  debt  and  $2,625  damages  for  interest,  on  account  of 
three  of  the  drafts.  His  claim  on  the  other  drafts,  and  for 
money  paid  at  defendant's  request,  was  rejected.  He,  there- 
fore, brings  this  writ,  and  assigns  for  en*or  the  rulings  of  the 
court  in  the  progress  of  the  trial,  which  are  set  forth  in  a  bill 
of  exceptions. 

J.  L.  Brownell,  a  partner  in  the  firm  of  J.  L.  Brownell  & 
Brother,  doing  business  as  bankers  and  brokers  in  the  city  of 
New  York,  was  also  president  of  the  defendant,  and  interested 
in  the  Stewart  Silver  Reducing  Company  during  the  time  of 
the  transactions  involved  in  this  suit.  As  such  president,  he 
sold  or  transferred  the  several  drafts  on  which  this  suit  is 
founded  to  White,  and  received  of  the  latter  for  the  use  of  the 
bank  the  amount  of  said  drafts  less  the  discount.  They  were 
not  paid  at  maturity,  but  due  demand,  protest,  and  notice 
were  made.  Those  on  which  plaintiff  recovered  need  not  be 
further  noticed.  The  others  were  rejected  by  the  court  as 
evidence  against  the  defendant,  on  account  of  the  form  of  the 
indorsement. 

As  they  were,  in  this  respect,  alike,  the  form  of  one  will  be 
given  here  as  a  specimen  of  the  whole :  — 
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"  ♦5,000.]    Office  of  thb  Stewabt  Silysh  Redugiko  Compast. 
[l.  s.]  **  Georgetown,  Col.,  Oct.  25,  1876. 

'*  Four  months  after  date  pay  to  the  order  of  the  Miners'  Na- 
tional Bank,  Georgetown,  Colorado,  payable  at  the  Third  National 
Bank,  New  York  City,  five  thousand  dollars. 

**  Stewart  Silvbb  Reducikg  Compaht, 

''  By  J.  OscAB  Stswast,  PreHdmL 
**  To  Thos.  W.  Phelps,  Esq., 

"  Georgetown,  Colorado. 
Across  the  face,  in  red :  ^<  Accepted.  —  Thos.  W.  Phslpb. 
Indorsed : 

'*  No.  .  Pay  S.  V.  White  or  order  for  account  Miners'  Na- 
tional Bank,  Georgetown,  Colorado.    J.  L.  Brownell,  p't. 

"  S.  V.  White." 

Because  of  the  words  ^'  for  account  of  Miners'  National 
Bank  of  Georgetown,  Colorado,"  in  this  indorsement  by 
Brownell,  as  president  of  the  bank,  the  Circuit  Court  ruled 
that  there  arose  out  of  the  transaction  no  obligation  on  the 
part  of  the  bank  to  pay  the  draft  or  return  the  money,  al- 
though due  demand  of  the  acceptor  and  refusal  to  pay  was 
proved,  with  notice  to  the  bank.  This  is  the  principal  ques- 
tion which  we  are  to  decide. 

The  plaintiff  relies  largely  on  two  propositions  to  establish 
his  right  to  recover  against  defendant  on  this  indorsement. 

The  first  of  these  is  that  these  words  are  merely  directory 
and  capable  of  explanation,  and  when  it  is  shown  by  parol 
testimony,  as  in  this  case,  that  the  plaintiff  bought  and  paid 
full  value  for  the  draft,  with  the  understanding  that  he  was 
buying  it  as  commercial  paper,  with  the  usual  incidents  of 
such  a  transaction,  the  indorser  is  liable  in  the  usual  manner, 
notwithstanding  the  words  we  have  quoted. 

The  other  proposition  is  that  such  is  the  custom  of  bankers 
who  deal  in  such  paper  in  New  York,  where  these  di-afts  are 
payable,  and  that  the  custom  must  control  the  construction  of 
the  contract. 

We  are  not  satisfied  that  either  of  these  propositions  is 
sound. 

The  language  of  the  indorsement  is  without  ambiguity,  and 
needs  no  explanation,  either  by  parol  proof  or  by  reeort  to 
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usage.  The  plain  meaning  of  it  is,  that  the  acceptor  of  the 
draft  is  to  pay  it  to  the  indorsee  for  the  use  of  the  indorser. 
The  indorsee  is  to  receive  it  on  account  of  the  indorser.  It 
does  not  purport  to  transfer  the  title  of  the  paper  or  the 
ownership  of  the  money  when  received.  Both  these  remain, 
by  the  reasonable  and  almost  necessary  meaning  of  the  lan- 
guage, in  the  indorser.  It  seems  to  us  that  the  court  below 
correctly  construed  the  effect  of  the  indorsement  to  be  to 
make  White  the  agent  of  the  bank  for  the  collection  of  the 
money. 

If  this  be  a  sound  view  of  the  legal  efiEect  of  the  written 
indoTo3ment,  neither  parol  proof  nor  custom  can  be  received  to 
contradict  it. 

But  we  are  aware  of  the  necessity  of  proceeding  with  great 
caution  in  a  case  of  first  impression  in  regard  to  questions 
affecting  commercial  transactions,  and  we  do  not,  therefore, 
decide  this  one,  because  we  do  not  think  it  absolutely  neces- 
sary to  the  case.  For  assuming  this  to  be  correct,  we  think 
the  plaintiff  was  still  entitled  to  recover  more  than  he  did. 

The  court  below  seems  to  have  paid  but  little  attention  to 
the  issue  on  the  count  for  money  paid  to  the  use  of  defendant. 

It  appears  distinctly  by  the  evidence,  and  is  uncontradicted, 
that  the  money  paid  by  plaintiff  on  account  of  these  drafts 
was  placed  to  the  credit  of  the  defendant  with  its  correspond- 
ing bankers  in  New  York,  and  paid  out  on  checks  of  the  de- 
fendant, so  that  there  is  no  question  that  the  latter  received  the 
money.  There  is  also  no  question  but  that  plaintiff  thought 
he  was  buying  these  drafts  and  that  they  became  his  prop- 
erty by  their  delivery  to  him.  It  is  also  evident  that  Brownell, 
the  president  of  the  bank,  thought  he  was  selling  him  the 
drafts,  and  there  is  evidence  that  neither  White  nor  Brownell 
noticed  the  restrictive  words  of  the  indorsement.  But  if  the 
court  below  was  correct  in  holding  that  the  indorsement  — 
the  evidence  in  writing  of  what  the  parties  did  —  only  made 
White  the  agent  of  the  bank,  and  left  the  bank  the  owner  of 
the  drafts,  then  both  White  and  Brownell  were  mistaken,  and 
the  money  was  paid  and  received  under  a  mutual  mistake. 
If  White  paid  his  money  as  purchase-money  of  the  drafts,  ]je 
paid  it  without  any  consideration,  for  he  did  not  purchase  the 
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drafts.  He  only  burdened  Lioiself  with  the  duty  of  collecting 
the  money  for  the  bank,  and  the  bank  received  and  used  his 
money  without  giving  him  any  consideration  for  it.  So,  alBo, 
if  White  did  not  become  the  owner  of  the  drafts,  and  if,  when 
he  should  collect  the  money  on  them,  he  would  hold  it,  in  the 
language  of  the  indorsement,  ^^  for  the  account  of  the  bank,** 
the  jury  might  have  been  left  at  liberty  to  presume  that  the 
money  which  he  paid  was  a  loan  or  advance  on  the  security  of 
the  paper  delivered  to  him  at  the  time.  Either  of  these  views 
of  the  transaction  would  justify  a  recovery  under  the  money 
count,  in  which  the  delivery  of  the  money  and  the  delivery  of 
the  drafts,  with  the  qualified  indorsement,  would  be  evidence 
of  the  payment  and  receipt  of  the  money  and  the  circumstances 
which  attended  it. 

This  indorsement  is  treated  by  counsel  here  as  an  assign- 
ment of  the  paper  without  recourse,  in  which  the  title  to  the 
paper  passed,  but  the  right  to  recourse  to  the  assignor  was  cut 
off.  But  this  is  evidently  an  error.  If  the  court  below  was 
correct,  neither  the  title  to  the  paper  nor  the  right  to  the 
money  under  it  passed.  The  only  effect  was  to  justify  the 
acceptor  in  paying  to  the  indorsee  for  the  account  of  the  bank. 
The  legal  effect  of  the  transaction,  as  evidenced  by  the  writ- 
ing, was  merely  to  enable  White  to  collect  the  money  for  the 
bank.  Though  a  restricted  indorsement,  it  was  no  assignment 
at  all.  It  is  not,  therefore,  a  contradiction  or  a  varying  of  the 
meaning  of  the  written  instrument  to  prove  that,  in  the  delivery 
of  this  paper  to  White,  he  and  the  bank  were  under  a  mia- 
take  as  to  the  effect  of  it,  or  that  he  paid  this  money  to  the 
bank  without  any  consideration,  or  that  he  advanced  money 
to  the  bank  in  the  idea  that  he  was  to  be  reimbursed  out  of 
the  draft  when  collected. 

The  instructions  given  by  the  court,  and  the  refusal  of  the 
prayer  of  plaintiff,  fairly  raised  this  question.  All  the  drafts, 
except  the  three  which  had  no  such  indorsement,  were  ex- 
chided  from  the  jury.  The  jury  were  told  that  nothing  else 
was  before  them. 

The  thirteenth  instruction  asked  by  plaintiff  and  refused  by 
the  court  distinctly  affirmed  that  if  Brownell  obtained  from 
plaintiff  sums  of  money  on  account  of  the  drafts,  which  the 
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court  had   I'efused  as  evidence,  which  money  was   placed  to 
the  credit  of  defendant  in  a  New  York  bank,  and  afterwards 
drawn  by  defendant,  the  defendant  was  liable  for  such  money. 
The  judgment  will  be  reversed,  and  the  case  remanded  with 
directions  to  set  aside  the  verdict  and  grant  a  new  trial ;  and 

it  is 

So  ordered. 

NoTB.  —  Third  National  Bank  v.  National  Bank,  error  to  the  Circuit  Court  of 
the  United  States  for  the  District  of  Colorado,  was  argued  hy  Mr,  William  H. 
Scott  for  the  plaintiff  in  error,  and  hy  Mir.  Henry  M.  Teller  for  the  defendant  in 
error. 

Mb.  Jvstiob  Millbb  delivered  the  opinion  of  the  court. 

The  action  in  the  present  case  is  brought  against  the  same  defendant  on 
indorsements  of  drafts  precisely  similar  to  the  indorsements  in  White  v.  National 
Bank,  though  by  a  different  plaintiff.  There  is  in  that  case  the  same  mone} 
count  joinednrith  special  counts  on  the  drafts,  and  the  same  evidence  that  the 
money  came  to  the  use  of  the  defendant. 

In  this  case,  however,  the  parties  waived  a  Jury,  and  the  court  found  no  facts 
but  rendered  a  general  finding  for  the  defendant.  We  have  had  some  difficulty, 
therefore,  in  disturbing  the  Judgment,  as  there  is  no  charge  to  the  Jury,  and  nc 
instructions  asked  and  refused. 

A  bill  of  exceptions,  however,  embodies  the  evidence,  and  shows  that  the 
court  refused  to  receive  the  drafts  in  evidence,  although  the  accompanying  evi- 
dence of  the  receipt  of  the  money  by  defendant,  and  its  payment  by  plaintiff, 
was  the  same  as  in  the  other  case.    To  this  ruling  there  was  an  exception. 

We  are  of  opinion  that  the  drafts,  the  peculiar  indorsement,  and  the  payment 
of  the  money  by  the  plaintiff,  and  its  receipt  and  use  by  the  defendant,  were 
each  and  all  parts  of  a  transaction  admissible  as  evidence  of  money  paid  by 
plaintiff  to  the  use  of  defendant,  to  be  repaid  on  request,  and  that  the  court 
erred  in  rejecting  any  part  of  it 

The  Judgment  will  therefore  be  reversed  for  that  error,  and  the  case  remanded 
with  directions  to  grant  a  new  trial. 
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Paob  v.  Bubnstinb. 

1.  Sect.  858  of  the  Rerited  SUtutes  of  the  United  States,  which  decUres  "  that 
in  actions  by  or  against  executors,  administrators,  or  guardians,  in  which 
Judgment  may  be  rendered  for  or  against  them,  neither  party  shall  be 
allowed  to  testify  against  the  other  as  to  any  transaction  with,  or  statement 
by,  the  testator,  intestate,  or  ward,  unless  called  to  testify  thereto  by  the 
opposite  party,  or  required  to  testify  thereto  by  the  court,"  applies  to  the 
courts  of  the  District  of  Columbia  as  fully  as  to  the  Circuit  and  District 
Courts  of  the  United  States. 

9.  A.  assigned  to  the  amount  of  a  certain  loan  his  interest  in  a  policy  of  inaui^ 
ance  upon  his  life  to  B.,  his  creditor.  The  latter  agreed  in  ¥rriting  to  make 
*such  a  settlement  with  A.'s  representatires  as  the  case  may  require,  should 
he,  in  the  erent  of  A/s  death  before  the  payment  of  the  money,  receive 
from  the  insurance  company  the  amount  due  on  the  policy.  Other  simUar 
assignments  were  from  time  to  time  made.  The  last  assignment  imports  an 
absolute  transfer  to  B.  of  all  A.'s  right,  title,  and  interest  in  the  policy  and 
to  the  payments  previously  made  therefor,  and  all  benefit  and  adventage  to 
be  derived  therefrom.  Upon  consideration  of  the  evidence,  —  Beld,  that  the 
assignment  must  be  construed  as  appointing  B.,  upon  the  death  of  A.,  to 
receive  from  the  company  such  sum  as  would  then  be  due  on  the  policy, 
and  after  reimbursing  himself  to  the  extent  of  his  loans  to  A.,  to  pay  the 
balance  to  the  persons  entitled  thereto. 

Appsal  from  the  Supreme  Court  of  the  District  of  Columbia. 
The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  William  F.  Mattingly^  for  the  appellant. 
Mr.  Enoch  Totten^  contra. 


Mb.  Justice  Hablan  delivered  the  opinion  of  the  court. 

This  is  an  appeal  from  a  decree  of  the  Supreme  Court  of  the 
l)istrict  of  Columbia,  dismissing  a  bill,  filed  by  the  personal 
representative  of  Robert  C.  Page,  for  the  purpose  of  securing 
for  the  estate  of  the  decedent  the  benefit  of  a  policy  upon  hia 
life  for  $3,000,  issued  Nov.  22,  1866,  by  the  American  Life 
Insurance  Company  of  Philadelphia.  The  bill  conceded  that 
the  defendant  Burnstine  had  an  interest  in  the  policy  to  the 
extent  of  any  loans  of  money  by  him  to  the  assured,  and  praye<i 
an  account  for  the  ascertainment  of  such  sums.  The  defend 
ant  resisted  the  relief  asked,  upon  the  ground  that,  at  the  death 
of  the  assured,  he  was  the  absolute  owner,  by  assignment,  of 
the  policy,  and,  as  such,  entitleo  'o  receive,  to  his  own  use,  the 
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entire  sum  which  might  be  realized  thereon.  The  amount  due 
on  the  policy,  $2,676.33,  was  paid  by  the  company  into  court, 
to  abide  the  result  of  this  suit. 

Among  the  depositions  taken  in  the  case  was  that  of  Burn- 
stine.  He  testified  in  reference  to  the  alleged  loans  by  him  to 
Page  and  the  several  assignments  which  he  claims  were  exe- 
cuted to  him  by  the  assured. 

The  preliminary  question  for  our  consideration  is  whether 
Burnstine,  on  his  own  motion,  can  testify  as  a  witness  in  the 
cause.  The  contention  of  the  appellant  is,  that  no  party  to  an 
action,  by  or  against  a  personal  representative,  can  testify  against 
his  adversary  as  to  any  transaction  with,  or  statement  by,  the 
deceased,  unless  called  to  testify  thereto  by  the  opposite  party, 
or  required  to  testify  thereto  by  the  court.  Rev.  Stat.,  sect. 
858.  This  rule,  it  is  claimed,  applies  to  the  courts  of  the  District 
of  Columbia  as  fully  as  to  the  Circuit  and  District  Courts  of 
the  United  States.  The  contention  of  the  appellee  is,  that  his 
competency  is  to  be  determined  by  sects.  876  and  877  of  the 
Revised  Statutes  relating  to  the  District  of  Columbia.  These 
positions  require  careful  consideration  ;  and  it  is  essential  to  a 
clear  understanding  of  the  question,  thus  presented,  to  ascer- 
tain the  history  of  the  several  provisions  now  incorporated  as 
well  in  the  Revised  Statutes  of  the  United  States  as  in  the 
Revised  Statutes  relating  to  the  District  of  Columbia,  upon 
the  subject  of  the  competency  of  witnesses  in  courts  of  justice. 

To  the  third  section  of  an  act,  approved  July  2,  1864,  mak- 
ing appropriations  for  sundry  civil  expenses  of  the  government 
for  the  fiscal  year  ending  June  30,  1865,  a  proviso  is  annexed, 
^'that  in  the  courts  of  the  United  States  there  shall  be  no 
exclusion  of  any  witness  on  account  of  color,  nor  in  civil  actions, 
because  he  is  a  party  to,  or  interested  in,  the  issue  tried." 
13  Stat.  351. 

An  act,  approved  on  the  same  day,  July  2,  1864,  entitled 
^'An  Act  relating  to  the  law  of  evidence  in  the  District  of 
Columbia,"  provides,  ^^  that  on  the  trial  of  any  issue  joined,  or 
of  any  matter  or  question,  or  on  any  inquiry  arising  in  any 
suit,  action,  or  other  proceeding  in  any  court  of  justice  in  the 
District  of  Columbia,  or  before  any  person  having  by  law,  or 
by  consent  of  parties,  authority  to  hear,  receive,  and  examine 
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evidence  w^ithin  said  District,  the  paities  thereto,  and  the 
persons  in  whose  behalf  any  such  action  or  other  proceeding 
may  be  brought  or  defended,  and  any  and  all  persons  inter- 
ested in  the  same,  shall,  except  as  hereinafter  excepted^  be 
competent  and  compellable  to  give  evidence,  either  viva  voce  or 
by  deposition,  according  to  the  practice  of  the  court,  on  behalf 
of  either  or  any  of  the  parties  to  the  said  action  or  other  pro- 
ceeding :  Provided^  that  nothing  herein  contained  shall  render 
any  person  who  is  charged  with  any  ofiEence  in  any  criminal 
proceeding  competent  or  compellable  to  give  evidence  for  or 
against  himself  or  herself,  or  shall  render  any  person  compel- 
lable to  answer  any  question  tending  to  criminate  himself  or 
herself,  or  shall  in  any  criminal  proceeding  render  any  husband 
competent  or  compellable  to  give  evidence  for  or  against  his 
wife,  or  any  wife  competent  or  compellable  to  give  evidence 
for  or  against  her  husband,  or  in  any  proceeding  instituted  in 
consequence  of  adultery ;  nor  shall  any  husband  be  compellable 
to  disclose  any  communication  made  to  him  by  his  wife  during 
tlie  marriage,  nor  shall  any  wife  be  compellable  to  disclose 
any  communication  made  to  her  by  her  husband  during  the 
marriage."     13  Stat.  374. 

On  the  3d  of  March,  1865,  Congress  passed  another  act  upon 
the  subject  of  the  competency  of  witnesses,  entitled  ^^  An  Act 
to  amend  the  third  section  of  an  act,  entitled  ^  An  Act  making 
appropriations  for  sundry  civil  expenses  of  the  government  for 
the  year  ending  the  thirtieth  day  of  June,  1865,  and  for  other 
purposes,'  so  far  as  the  same  relates  to  witnesses  in  the  courts 
of  the  United  States."  The  act  declares  that  said  third  section 
of  the  appropriation  act  of  July  2,  1864,  ^^  be,  and  the  same 
hereby  is,  amended  by  adding  thereto  the  following  proviso : 
Provided^  further^  that  in  actions  by  or  against  executors, 
administrators,  or  guardians,  in  which  judgment  may  be  ren- 
dered for  or  against  them,  neither  party  shall  be  allowed  to 
testify  against  the  other  as  to  any  transaction  with,  or  state 
ment  by,  the  testator,  intestate,  or  ward,  unless  called  to  testify 
thereto  by  the  opposite  party,  or  required  to  testify  thereto 
by  the  court."     Id.  538. 

There  is  still  another  act  which  has  an  important  bearmg 
upon  the  question  before  us.      We  allude  to  that  portion  of 
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sect.  34  of  the  act  of  Feb.  21,  1871,  creating  a  government  for 
the  District  of  Columbia,  which  declares  that  "  the  Consti- 
tution, and  all  the  laws  of  the  United  States  which  are  not 
locally  inapplicable,  shall  have  the  same  force  and  effect  within 
the  said  District  of  Columbia  as  elsewhere  within  the  United 
Statee  "  16  id.  426.  This  provision  was  not  affected  by  the 
subsequent  displacement  of  the  District  government  organized 
under  that  act. 

Thus  stood  the  law  up  to  the  date  when  the  two  revisions  — 
one  the  Revised  Statutes  of  the  United  States,  and  the  other 
the  Revised  Statutes  relating  to  the  District  of  Columbia  — 
went  into  operation. 

If  it  be  true,  as  argued,  that  the  Supreme  Court  of  the 
District  of  Columbia,  altliough  organized  under  and  by  au- 
tiiority  of  the  United  States,  and  possessing  the  same  powers 
and  jurisdiction  as  the  circuit  courts  of  the  United  States 
(^12  Stat.  768;  Rev.  Stat.  Dist.  Col.,  sect.  760),  was  not  in- 
tended to  be  embraced  by  the  proviso  to  the  third  section  of 
the  appropriation  act  of  July  2,  1864,  and  if,  as  may  be  further 
argued,  the  act  of  March  3,  1865,  being,  in  terms,  amendatory 
only  of  that  section,  was  not  intended  to  modify  the  special 
act  of  the  latter  date  relating  to  this  District,  it  is,  neverthe- 
less, quite  clear  that,  from  and  after  the  passage  of  the  act  of 
Feb.  21,  1871,  if  not  before,  the  act  of  March  3,  1866,  became 
a  part  of  the  law  of  evidence  in  this  District.  The  legal  effect 
of  the  declaration  that  all  the  laws  of  the  United  States,  not 
locally  inapplicable,  should  have  the  same  force  and  effect 
within  this  District  as  elsewhere  within  the  United  States. 
was  to  import  into,  or  add  to,  the  special  act  of  July  2,  1864, 
relating  to  the  law  of  evidence  in  the  District,  the  exception, 
created  by  the  act  of  March  3,  1865,  to  the  general  statutory 
i*ule,  excluding  parties  as  witnesses.  This  is  manifestly  bo, 
unless  it  be  that  a  statute  affecting  the  competency  of  parties 
as  witnesses  in  actions  by  or  against  personal  representatives 
or  guardians,  in  which  judgment  may  be  rendered  for  or  against 
them,  is  '^  locally  inapplicable  "  to  this  District.  But  such  a 
position  cannot  be  maintained  consistently  with  sound  reason. 
The  same  considerations  of  public  policy  which  would  require 
the  enforcement  of  such  a  statute,  as  that  of  March  3,  1865,  in 
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the  Circuit  and  District  Courts  of  tlie  United  States,  without 
regard  to  the  laws  of  the  respective  States  on  the  same  subject, 
would  suggest  its  application  in  the  administration  of  justice 
in  the  courts  of  this  District.  Congress  no  doubt  felt  that  the 
general  rule  permitting  parties  to  testify  on  their  own  motiop 
put  the  representatives  of  deceased  persons  at  a  great  disadvHii 
tage,  if  those  proceedings  against  them  by  suit  could,  on  their 
own  motion,  testify  as  to  transactions  with,  or  statements  by. 
the  decedent.  To  remedy  that  evil,  the  act  of  Mareh  8, 1863, 
was  passed,  and  it  should  not  be  held  locally  inapplicable  to 
this  District,  simply  because  it  enlarges  the  exceptions  to  tlie 
general  rule  established  by  the  special  act  of  July  2,  1864. 

These  views  do  not  at  all  conflict  with  the  previoiis  decision's 
of  this  court,  holding  that  certain  provisions  of  the  General 
Statutes  of  the  United  States  relating  to  the  practice  and  pit>- 
ceedings  in  the  ^'  courts  of  the  United  States ''  are  locally 
inapplicable  to  territorial  courts.  Those  decisions,  it  will  l)€ 
seen,  proceeded  upon  the  ground,  mainly,  that  the  legislatures  of 
the  Territories  refen-ed  to,  in  the  exercise  of  power  expressly 
conferred  by  Congress,  had  enacted  laws  covering  the  same 
subjects  as  those  to  which  the  General  Statutes  of  the  United 
States  referred.  It  was,  therefore,  ruled  that  the  territorial 
enactments,  regulating  the  practice  and  proceedings  of  territo- 
rial courts,  were  not  displaced  or  superseded  by  general  sta^ 
utes  upon  the  same  subject  passed  by  Congress  in  reference  to 
"courts  of  the  United  States.'*  Clinton  v.  Englehrecht,  13 
Wall.  484 ;  Earnfyiichle  v.  To(mb%,  18  id.  648 ;  Good  v.  Mar- 
tin^ 95  U.  S.  90.  No  such  state  of  case  exists  here.  The  rea- 
sons assigned  for  the  conclusion  reached  in  those  cases  have  no 
application  to  the  question  before  us. 

Such  being  the  law  when  the  Revised  Statutes  of  the  Unitai 
States  and  the  Revised  Statutes  relating  to  the  District  of 
Columbia  went  into  operation  (which  was  on  the  same  day) 
we  are  to  inquire  whether  Congress  by  those  revisions  made, 
or  intended  to  make,  any  change  in  the  particular  rule  of 
evidence  now  under  examination.  We  are  of  opinion  that 
no  alteration  of  the  previous  law  was  made  or  intended. 
The  special  act  of  July  2,  1864,  relating  to  the  law  of  evi- 
dence in  this  District,  is  reproduced,  ipnssimis  verhi»^  in  two 
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paragmphs,  constituting  sects.  876  and  877  of  the  District  re- 
vision ;  the  act  of  July  16,  1862  (12  Stat.  588,  589),  the  third 
section  of  the  appropriation  act  of  July  2,  1864,  and  the  act  of 
March  3,  1865,  are  consolidated  into  one  paragraph,  and,  with- 
out the  slightest  material  change  of  language,  constitute  sect. 
^<58  of  the  Revised  Statutes  of  the  United  States ;  and  the 
provision  already  quoted  from  the  act  of  Feb.  21,  1871,  is  re- 
produced in  sect.  93  of  the  District  revision.  If  we  consulted 
alone  sects.  876  and  877  of  the  Revised  Statutes  relating  to 
the  District,  we  should,  perhaps,  be  constrained  to  hold  that, 
in  the  courts  of  the  District,  parties  could,  upon  their  own 
motion,  testify  as  well  in  actions  by  or  against  personal  repre- 
sentatives as  in  any  other  action.  But  we  cannot  overlook  the 
fact  that,  in  the  revisions,  the  language  of  the  previous  statutes 
have  undergone  no  change  whatever.  We  should  not,  there- 
fore,  permit  the  mere  collocation  or  rearrangement  of  the  pre- 
vious  statutes  in  the  new  revisions,  adopted  on  the  same  day, 
to  operate  to  change  the  law,  and  thereby  defeat  the  will  of  Con- 
gress.    Rev.  Stat.  Dist.  Col.,  sect.  1296 ;  Rev.  Stat.,  sect.  5600. 

For  these  reasons,  we  are  of  opinion  that  Burnstine  could  not, 
on  his  own  motion,  testify  as  to  any  transaction  with,  or  state- 
ment by,  the  decedent,  Page.  His  deposition  as  to  such  trans- 
actions and  statements  must  be  excluded  from  consideration. 

Upon  the  merits  of  the  case  we  waive  any  consideration  of 
the  question  suggested  in  oral  argument,  as  to  whether  Burn- 
stine, consistently  with  public  policy,  could  acquire  by  assign- 
ment any  interest  in  the  insurance  upon  the  life  of  Page, 
beyond  such  amount  as  the  latter  actually  owed  him  at  the 
time  of  his  death.  No  such  question  is  raised  in  the  pleadings, 
noi'  was  it  suggested  or  considered  in  the  court  below.  We 
pass  it  by  for  the  additional  reason  that  its  determination  is 
unnecessary  in  the  view  which  the  court  takes  of  this  case. 

The  transactions  between  Page  and  Burnstine  had  their 
origin,  it  is  conceded,  in  a  loan  of  money  by  the  latter  to  the 
former.  To  secure  that  loan  an  assignment  was  made  of 
Page's  interest  in  the  policy  to  the  extent  of  the  sum  borrowed. 
Each  subsequent  assignment  shows,  upon  its  face,  a  similar 
arrangement,  until  that  of  Jan.  7,  1878,  was  executed.  The 
latter  assignment,  by  itself,  imports  an  absolute  transfer  to 
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Bumstine  of  all  the  right,  title,  and  interest  of  the  assured  in 
the  policy,  and  to  the  payments  made  therefor,  and  all  benefit 
and  advantage  to  be  derived  therefrom.  But  the  circumstanoes 
disclosed  in  the  record  indicate,  with  reasonable  certainty,  that 
the  real  and  only  object  of  the  execution  of  the  assignment  of 
Jan.  7,  1873,  was  to  invest  Burnstine  with  the  entire  control 
of  the  policy,  to  the  end  that,  thereafter,  the  company  might 
deal  directly  with  him,  and,  upon  the  death  of  the  assured, 
that  he  might  be  invested  with  full  authority  to  receive  the 
proceeds  of  the  policy,  and  apply  them  in  the  repayment  of 
such  sum  or  sums  as  he  had  loaned  to  Page  upon  the  security 
of  the  policy.  In  other  words,  the  last  assignment  may  be 
construed  as  simply  appointing  Burnstine,  upon  the  death  of 
the  assured,  to  receive  from  the  company  such  sum  as  would 
then  be  due  on  the  policy,  and,  after  reimbursing  himself  to 
the  extent  of  his  loans  to  Page,  to  pay  the  balance  to  the  per- 
sons entitled  thereto.  A  different  construction  of  that  instru- 
ment would  place  Burnstine  in  the  position  of  being  pecuniarily 
interested  in  the  death  of  Page.  Unless  compelled  to  do  so,  we 
should  not  suppose  that  he  had  any  desire  or  purpose  to  specu- 
late upon  the  life  of  Page,  or  to  do  more  than  secure  the  repay- 
ment of  the  money  actually  loaned  by  him  to  the  assured. 

This  construction  of  the  assignment  of  Jan.  7,  1878,  is 
fortified  by  other  evidence.  Cross,  the  local  agent  at  Wash- 
ington of  the  insurance  company,  drew  the  assignment.  In 
his  deposition,  taken  by  the  defendant,  he  testifies  that  Page 
admitted,  about  December,  1871,  his  inability  to  keep  up  the 
premiums.  Burnstine  was  advised  of  these  facts.  Cross  there- 
upon recommended  to  him  that,  in  order  to  save  himself,  be 
should  secure  an  absolute  assignment  of  the  policy.  Nothing 
was  said  by  the  parties,  upon  the  occasion  when  the  assign- 
ment was  drawn,  as  to  its  consideration.  If  the  intention  had 
been,  upon  the  part  of  Page,  to  make  an  unconditional  sale, 
and  upon  the  part  of  Burnstine,  to  make  an  unconditional  pur- 
chase, of  the  policy,  something  would  have  been  then  said  in- 
dicating such  an  intention.  That  portion  of  the  evidence, 
which  we  are  at  liberty  to  consider,  tends  to  show  that  Burn- 
stine acted  upon  the  advice  of  Cross,  and  took  an  absolute  as- 
signment, with  the  object  of  saving  himself,  — a  result  which 
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can  be  accomplished  by  awarding  to  him,  out  of  the  proceeds  of 
the  policy,  such  sum  as  will  reimburse  him  for  the  loans  made 
to  Page. 

This  conclusion  is  strengthened  by  the  language  employed 
by  Burnstine  in  his  receipt  of  Oct.  2,  1868.  In  that  paper,  he 
acknowledges  the  receipt  from  Page  of  six  orders,  for  $50 
each,  upon  the  disbursing  clerk  in  the  Post  Office  Department, 
and  agrees  that  in  the  event  Page  dies  before  the  orders  are 
paid,  and  he,  Burnstine,  should  receive  from  the  insurance 
company  the  whole  or  a  part  of  the  amount  due  on  the  policy, 
he  ^^  would  make  such  a  settlement  with  his  [Page's]  repre- 
sentatives as  the  case  may  require." 

This  obligation  of  Burnstine  was  not,  in  terms,  withdrawn 
or  cancelled  in  any  of  the  assignments  thereafter  executed,  and 
the  receipt  of  Oct.  2,  1868,  should  not,  therefore,  be  over- 
looked in  ascertaining  the  real  purpose  the  parties  had  in  the 
assignment  of  Jan.  7,  1878.  Our  conclusion  is  still  further 
strengthened  by  the  language  in  one  of  the  conditions  inserted 
in  the  policy  (of  which,  it  must  be  assumed,  the  parties  were 
aware),  to  the  effect  that,  ^^  in  case  of  the  assignments  of  a 
policy,  whether  as  security  or  otherwise,  satisfactory  proofs  of 
the  assignee's  interest  in  the  insured  life  must  be  furnished 
with  the  proofs  of  death."  If  the  company,  or  Burnstine, 
understood  that  the  latter,  by  the  assignment  of  Jan.  7,  1878, 
became  entitled  to  the  whole  sum  due  on  the  policy  at  the 
death  of  the  assured,  without  reference  to  the  amount  Burn- 
stine had  actually  paid  out,  it  would  have  been  an  idle  cere- 
mony for  the  latter  to  have  furnished  proofs  of  his  interest  in 
the  assured  life. 

The  decree  must  be  reversed,  and  the  cause  remanded  with 
directions  that  an  account  be  taken,  as  well  of  the  sums  actu- 
ally loaned  or  paid  by  Burnstine  to  Page  upon  the  policy  as 
security  for  its  repayment,  as  of  all  sums  paid  by  him  for  the 
purpose  of  keeping  the  policy  in  force,  and  for  such  decree  as 
may  be  in  conformity  to  this  opinion  ;  and  it  is 

So  ordered, 

Mb.  Justice  Bradley.  I  dissent  from  so  much  of  the 
opinion  in  this  case  as  holds  that  the  act  of  Congress  relating 
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to  the  admission  of  parties  to  testify  in  the  courts  of  the  United 
States  applies  to  the  courts  of  the  District  of  Columbia.  The 
act  relating  to  that  subject  in  reference  to  judicial  proceedings 
in  the  District  covers  the  whole  subject,  and  excludes  the  opera- 
tion of  any  general  law  unless  the  latter  is  made  specially  ap- 
plicable. The  practice  of  admitting  colored  persons  to  testify 
prevailed  in  the  District  courts  from  the  organization  of  the 
present  Supreme  Court  of  the  District,  and  did  not  need  the 
aid  of  the  general  statute.  The  admission  of  parties  to  testify 
in  the  courts  of  the  District  was  provided  for  in  a  distinct  and 
separate  statute  relating  to  the  District  alone. 

I  concur  in  the  judgment  of  the  court  notwithstanding  the 
evidence  of  the  defendant. 


Habtman  v.  Obbbnhow. 

1.  The  judgment  in  a  proceeding  for  a  mandamua  ii  sabject  to  roTiew  on  the 

same  conditions  as  that  in  any  other  action. 

2.  A  final  judgment  or  decree  in  any  suit  in  the  highest  court  of  a  State  in 

which  a  decision  in  the  suit  could  be  had,  may,  in  the  class  of  cases  pro- 
yided  for  in  sect.  709,  Rev.  Stat ,  be  re-examined  here  upon  writ  of  error, 
although  it  was  rendered  upon  an  equal  division  of  opinion  among  the 
judges.  It  is  inmiaterial  whether  that  court,  in  rendering  it,  was  exercising 
original  or  appellate  jurisdiction. 

8.  In  the  adjustment  of  her  debt  by  the  State  of  Virginia,  her  bonds,  payable 
to  order  or  bearer,  with  coupons  annexed  to  them  payable  to  bearer,  were 
issued  under  the  act  of  March  30, 1871, known  as  the  "Funding  Act,"  which 
declares  that  the  coupons  "shall  be  receivable  at  and  after  maturity  for 
all  taxes,  debts,  dues,  and  demands  due  the  State,"  and  that  this  shall  be 
expressed  on  their  face.  Where,  therefore,  a  creditor  took,  as  in  that  act 
provided,  such  bonds  for  two-thirds  of  the  amount  of  the  old  bonds  he 
surrendered,  and  a  certificate  for  the  balance,  a  contract  was  consuni 
mated  between  the  State  and  the  holder  of  the  bonds  and  the  holder  of 
the  coupons,  from  which,  without  their  consent,  she  could  not  be  released. 

4.  A  subsequent  enactment  requiring  the  tax  on  the  bonds  issued  under  that 
act  to  be  deducted  from  the  coupons  originally  attached  to  them,  when  ten- 
dered in  payment  of  taxes  or  other  dues  to  the  State,  cannot  be  applied  to 
coupons  separated  from  the  bonds,  and  held  by  a  diflPerent  owner,  without 
impairing  the  contract.  Such  an  owner  is  therefore  entitled  to  a  mamdamvM 
to  compel  the  proper  officer  to  receive  for  their  full  amount  the  coupons 
•o  tendered. 
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Ebbob  to  the  Supreme  Court  of  Appeals  of  the  State  of 
Virginia. 
The  case  is  fully  stated  in  the  opinion  of  the  court. 

William  L,  Royall  for  the  plaintiff  in  error. 

Mr.  Jame%  G.  Fields  Attorney-General  of  Virginia,  contra. 

Mb.  Justice  Field  delivered  the  opinion  of  the  court. 

The  plaintiff  in  error,  who  is  the  petitioner  in  the  court 
below,  is  a  citizen  and  resident  of  the  city  of  Richmond,  State 
of  Virginia;  and  on  the  6th  of  April,  1878,  was  indebted  to 
the  State  for  taxes  to  the  amount  of  twenty-six  dollars  and 
fifty-three  cents.  On  that  day  he  tendered  to  the  treasurer  of 
Richmond  —  who  is  by  law  charged  with  the  duty  of  collecting 
the  taxes  of  the  State  in  that  city  —  certain  interest  coupons, 
whicli  were  overdue,  amounting  to  twenty-four  dollars,  cut 
from  bonds  of  the  State,  issued  under  the  provisions  of  an  act 
of  the  General  Assembly,  passed  March  30,  1871,  commonly 
known  as  the  Funding  Act,  and  two  dollars  and  fifty-three 
cents  in  lawful  money  of  the  United  States,  in  payment  of  the 
taxes ;  but  the  treasurer  refused  to  receive  the  coupons  in  dis- 
charge of  the  taxes  without  first  deducting  therefrom  the  taxes 
upon  the  bonds  to  which  they  were  originally  attached.  The 
petitioner  holding  the  coupons  was  not  at  the  time  the  owner 
of  such  bonds.  Upon  this  refusal  he  applied  to  the  Supreme 
Court  of  Appeals  of  Virginia  for  a  writ  of  mandamus  to  the 
treasurer  to  compel  him  to  receive  the  coupons,  with  the 
money  mentioned,  in  full  discharge  of  the  petitioner's  taxes, 
without  any  deduction  from  the  coupons  for  the  taxes  upon  the 
bonds. 

The  court  issued  a  rule  or  an  alternative  writ  upon  the  treas- 
urer, to  which  he  answered,  that  the  General  Assembly  of  the 
State  had,  for  many  years,  exercised  the  right  to  tax  all  bonds, 
choses  in  action,  and  other  evidences  of  debt,  including  bonds  of 
the  State ;  that  the  taxes  assessed  upon  the  latter  bonds  were 
according  to  their  market  value,  the  amount  being  fixed  at  fifty 
cents  on  the  one  hundred  dollars  of  such  value ;  that  the  law 
required  the  taxes  to  be  collected  when  the  interest  on  the 
bonds  was  paid,  and  made  it  a  high  penal  offence  for  any  offi- 
cer to  receive  coupons  in  payment  of  taxes  without  deducting 
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from  their  face  value  the  tax  levied  upon  the  bonds  from  which 
they  wei-e  taken ;  and  he  referred  to  several  acts  of  the  legisla- 
ture in  support  of  this  statement.  He  also  answered,  that  at 
the  time  the  coupons  were  tendered  to  him  he  proposed  to 
deduct  from  them  the  amount  of  the  taxes  on  the  bonds 
to  which  they  were  originally  attached,  and  demanded  of  the 
petitioner  a  like  amount  in  money  in  addition  to  what  was  ten- 
dered ;  that  he  would  not  otherwise  have  been  justified  in 
giving  a  receipt  in  full  for  the  taxes  due ;  and  that  this  addi- 
tional amount  the  petitioner  refused  to  pay.  The  respondent, 
therefore,  denied  that  the  petitioner  was  entitled  to  the  writ, 
and  prayed  that  his  petition  be  dismissed. 

The  application  was  fully  argued  before  the  Supreme  Court 
of  Appeals  by  counsel  for  the  petitioner,  and  by  the  attomey- 
genei-al  of  the  State  for  the  treasurer.  The  judges  of  the  court 
were  equally  divided  in  opinion  upon  it,  and,  as  is  usual  in  such 
cases,  the  application  was  denied,  and  judgment  to  that  effect, 
with  costs,  was  entered.  To  review  this  judgment  the  case  is 
brought  here  on  writ  of  error. 

The  principal  question  for  determination,  as  thus  seen,  is  the 
validity  of  the  statute  of  the  State  requiring  the  tax  levied 
upon  its  bonds  to  be  deducted  from  the  coupons  for  interest, 
originally  attached  to  them,  when  the  coupons  are  presented 
for  payment,  so  far  as  it  applies  to  coupons  separated  from  the 
bonds  and  held  by  different  owners. 

To  fully  understand  this  question,  it  will  be  necessary  to 
make  a  brief  reference  to  the  legislation  of  the  State  upon  her 
indebtedness.  But  before  doing  this  there  is  a  question  of 
jurisdiction  to  be  considered.  The  judgment  of  the  Supreme 
Court  of  Appeals  being  entered  upon  an  equal  division  of  opin- 
ion among  its  judges,  it  is  argued  that  there  is  no  such  final 
adjudication  of  the  State  court  as  can  be  reviewed  by  this 
court. 

The  Revised  Statutes,  which  express  the  statute  law  of  the 
United  States  in  force  Dec.  1, 1873,  provide,  in  sect.  709,  —  em- 
bodying substantially  the  provisions  of  the  twenty-fifth  section 
of  the  Judiciary  Act  of  1789,  —  that  a  final  judgment  or  decree, 
in  any  suit,  of  the  highest  court  of  a  State  in  which  a  decision 
could  be  had,  may  be  re-examined  by  the  Supreme  Court  of 
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the  United  States  in  three  classes  of  cases.  In  ail  of  them 
there  must  be  a  final  judgment  or  decree  of  the  highest  court 
of  the  State,  and  the  decision  expressed  by  that  judgment  must 
have  involved  a  question  under  the  Constitution,  laws,  or  trea- 
ties of  the  United  States,  and  have  been  adverse  to  some  right, 
privilege,  or  immunity  claimed  under  them.  Here  the  Supreme 
Court  of  Appeals  certifies  that  on  the  hearing  of  the  case  there 
was  drawn  in  question  the  validity  of  the  statute  of  the  State 
authorizing  the  tax  upon  the  bonds  and  requiring  its  deduction 
from  the  coupons,  on  the  ground  of  its  repugnancy  to  the  pro- 
vision of  the  Constitution  of  the  United  States,  prohibiting 
any  legislation  by  the  States  impairing  the  obligation  of  con- 
tracts ;  and  that  the  decision  was  in  favor  of  the  validity  of  the 
State  statute  and  against  the  right  claimed  by  the  petitioner 
under  the  provision  of  the  Constitution  of  the  United  States. 
That  this  certificate  correctly  states  the  question  involved  will 
more  clearly  appear  from  the  legislation  of  the  State,  which  we 
shall  presently  consider.  The  judgment  denying  the  writ  of 
mandamus  was  a  final  determination  against  the  claim  of  the 
petitioner  to  have  the  coupons  held  by  him  received  for  taxes 
without  a  deduction  from  their  face  value  of  the  amount  of  the 
tax  levied  on  the  bonds.  A  mandamus  in  cases  of  this  kind  is 
no  longer  regarded  in  this  country  as  a  mere  prerogative  writ. 
It  is  nothing  more  than  an  ordinary  proceeding  or  action  in 
which  the  performance  of  a  specific  duty,  by  which  the  rights 
of  the  petitioner  are  affected,  is  sought  to  be  enforced.  Says 
Mr.  Chief  Justice  Taney:  "It  undoubtedly  came  into  use  by 
virtue  of  prerogative  power  in  the  English  crown,  and  was 
subject  to  regulations  and  rules  which  have  long  since  been 
disused ;  but  the  right  to  the  writ  and  the  power  to  issue  it 
have  ceased  to  depend  upon  any  prerogative  power,  and  it 
is  now  regarded  as  an  ordinary  process  in  cases  to  which 
it  is  applicable.  It  was  so  held  by  this  court  in  the  cases  of 
Kendall  v.  2%«  United  States^  12  Pet.  615,  and  Kendall  v. 
Stokes  ei  aL<i  8  How.  100."  Kentucky  v.  Bennison,  24  How. 
66,  97.  And  such  we  understand  to  be  the  law  of  Virginia. 
The  judgment,  therefore,  in  the  case,  stands  like  the  judgment 
in  an  ordinaiy  action  at  law,  subject  to  review  under  similar 
conditions.     It  is  not  the  less  expressive  of  the  decision  of  tl)e 
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court  upon  the  merits  of  the  petitioner's  claim  in  the  case 
because  it  is  rendered  upon  an  equal  division  of  opinion  among 
the  judges.  The  fact  of  division  does  not  impair  the  concla« 
sive  force  of  the  judgment,  though  it  may  prevent  the  decision 
from  being  authority  in  other  cases  upon  the  question  involved. 
The  judgment  is  that  of  the  entire  court,  and  is  as  binding  in 
every  respect  as  if  rendered  upon  the  concurrence  of  all  the 
judges.  Leasieur  v.  Price,  12  How.  59;  Durant  v.  JStsex 
County,  7  Wall.  107 ;  8.  c.  101  U.  S.  555. 

Nor  does  it  matter  that  the  judgment  was  rendered  in  an 
original  proceeding  in  the  Supreme  Court  of  Appeals  of  Vir- 
ginia, and  not  in  a  case  pending  before  that  court  on  appeal. 
It  is  enough  for  our  jurisdiction  that  the  judgment  is  by  the 
highest  tribunal  of  the  State  in  which  a  decision  could  be  had 
in  the  suit.  When  such  a  judgment  is  brought  before  us  for 
review,  involving  in  its  rendition  a  decision  upon  a  Federal 
question,  we  do  not  look  beyond  the  action  of  that  court.  It  is 
enough  that  we  have  its  final  judgment  in  the  case,  whether  it 
be  one  of  original  jurisdiction  or  heard  by  it  in  the  exercise  of 
its  own  appellate  power  over  the  inferior  courts  of  the  State. 

We  proceed,  therefore,  to  consider  the  legislation  of  the  State 
upon  her  indebtedness.  A  brief  sketch  of  it  will  perhaps  en- 
able us  better  than  in  any  other  way  to  exhibit  the  question 
for  our  determination,  and  indicate  the  solution  it  should 
receive. 

It  appears  from  the  statutes  to  which  we  are  referred  —  and 
we  know  the  fact  as  a  matter  of  public  history  —  that  prior  to 
the  late  civil  war  Virginia  had  become  largely  indebted  for 
moneys  borrowed  to  construct  public  works  in  the  State.  The 
moneys  were  obtained  upon  her  bonds,  which  were  issued  to  an 
amount  exceeding  $30,000,000.  Being  the  obligations  of  a  State 
of  large  wealth,  which  never  allowed  its  fidelity  to  its  promises 
to  be  questioned  anywhere,  the  bonds  found  a  ready  sale  in  the 
markets  of  the  country.  Until  the  civil  war,  the  interest  on 
them  was  regularly  and  promptly  paid.  Afterwards  the  pay- 
ments ceased,  and  until  1871,  with  the  exception  of  a  few 
small  sums  remitted  in  coin  during  the  war  to  London  for  for- 
eign bondholders,  or  paid  in  Virginia  in  Confederate  money, 
and  a  small  amount  paid  in  1866  and  1867,  no  part  of  the  in* 
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terest  or  principal  was  paid.  During  the  war  a  portion  of  her 
territory  was  separated  from  her,  and  by  its  people  a  new  State, 
named  West  Virginia,  was  formed,  and  by  the  Congress  of  the 
United  States  was  admitted  into  the  Union.  Nearly  one-third 
of  her  territory  and  people  were  thus  taken  from  her  jurisdiction. 
But  as  the  whole  State  had  created  the  indebtedness  for  which 
the  bonds  were  issued,  and  participated  in  the  benefits  obtained 
by  the  moneys  raised,  it  was  but  just  that  a  portion  of  the  in- 
debtedness should  be  assumed  by  that  part  which  was  taken 
from  her  and  made  a  new  State.  Writers  on  public  law  speak 
of  the  principle  as  well  established,  that  where  a  State  is 
divided  into  two  or  more  States,  in  the  adjustment  of  liabilities 
between  each  other,  the  debts  of  the  parent  State  should .  be 
ratably  apportioned  among  them.  On  this  subject  Kent  says: 
*'  If  a  State  should  be  divided  in  respect  to  territory,  its  rights 
and  obligations  are  not  impaired ;  and  if  they  have  not  been 
apportioned  by  special  agreement,  their  rights  are  to  be  en- 
joyed and  their  obligations  fulfilled  by  all  the  parts  in  common." 
1  Com.  26.  And  Halleck,  speaking  of  a  State  divided  into 
two  or  more  distinct  and  independent  sovereignties,  says :  ^^  In 
that  case,  the  obligations  which  have  accrued  to  the  whole 
before  the  division  are,  unless  they  have  been  the  subject  of  a 
special  agreement,  ratably  binding  upon  the  different  parts. 
This  principle  is  established  by  the  concurrent  opinions  of 
text-writers,  the  decisions  of  courts,  and  the  practice  of  na- 
tions."    International  Law,  c.  3,  sect.  27. 

In  conformity  with  the  doctrine  thus  stated  by  Halleck,  both 
States  —  Virginia  and  West  Virginia  —  have  recognized  in 
their  Constitutions  their  respective  liability  for  an  equitable 
proportion  of  the  old  debt  of  the  State,  and  have  provided  that 
measures  should  be  taken  for  its  settlement.  The  Constitution 
of  Virginia  of  1870  declared  that  the  General,  Assembly  should 
*'  provide  by  law  for  adjusting  with  the  State  of  West  Virginia 
the  proportion  of  the  public  debt  of  Virginia  proper  to  be 
borne  by  the  States  of  Virginia  and  West  Virginia,"  and  should 
''  provide  that  such  sums  as  shall  be  received  from  West  Vir- 
ginia shall  be  applied  to  the  payment  of  the  public  debt  of  the 
State."    Art.  10,  sect.  19. 

The  Constitution  of  West  Virginia,  which  went  into  effect 
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in  1863,  declared  that  '^an  equitable  proportion  of  the  public 
debt  of  the  Commonwealth  of  Virginia,  prior  to  the  first  day 
of  January,  1861,"  should  *^be  assumed"  by  the  State,  and  that 
the  legislature  should  ^^  ascertain  the  same  as  soon  as  practica- 
ble, and  provide  for  the  liquidation  thereof  by  a  sinking  fund 
sufficient  to  pay  the  accruing  interest  and  redeem  the  piinoipal 
within  thirty-four  years."     Art.  8,  sect.  8. 

But  notwithstanding  these  constitutional  requirements  and 
various  efforts  made  to  adjust  the  liabilities  of  West  Virginia, 
nothing  was  accomplished  up  to  March  30,  1871,  and  it  is 
stated  by  counsel  that  nothing  has  been  accomplished  since. 
As  might  have  been  expected,  the  position  of  Virginia  was 
not  a  pleasant  one,  being  charged  with  the  whole  indebtedness 
which  accrued  before  the  formation  out  of  her  territory  of  a 
new  State,  and  entitled  to,  without  being  able  to  obtain,  a  con- 
tribution from  the  new  State  of  a  part  of  it,  corresponding 
proportionately  to  her  extent  and  population.  She,  therefore, 
undertook  to  effect  a  separate  adjustment  with  her  creditors, 
and  for  that  purpose,  on  the  30th  of  March,  1871,  passed  an 
act  known  as  the  ^^  Funding  Act  "  of  the  State.  It  is  entitled 
'  An  Act  to  provide  for  the  funding  and  payment  of  the  public 
debt."  Its  preamble  recited  that  in  the  ordinance  authorizing 
the  organization  pf  the  State  of  West  Virginia  it  was  provided 
that  she  should  take  upon  herself  a  just  proportion  of  the  pub- 
lic debt  of  the  Commonwealth  of  Virginia,  prior  to  Jan.  1, 
1861,  and  that  this  provision  had  not  been  fulfilled,  although 
repeated  and  earnest  efforts  in  that  behalf  had  been  made  by 
Virginia;  and  then  declared  that,  ^^to  enable  the  State  of 
West  Virginia  to  settle,  her  proportion  of  said  debt  with  the 
holders  thereof,"  and  to  prevent  any  complications  or  difficul- 
ties which  might  be  interposed  to  any  other  manner  of  settle- 
ment, and  "  for  the  purpose  of  promptly  restoring  the  credit  oi 
Virginia,  by  providing  for  the  certain  and  prompt  payment  of 
the  interest  on  her  proportion  of  said  debt,  as  the  same  shall 
become  due,"  the  legislature  enacted  that  the  owners  of  the 
bonds,  stocks,  or  interest  certificates  of  the  State  (with  a  few 
exceptions)  might  fund  two-thirds  of  the  same  and  two-thirds 
of  the  interest  due  or  to  become  due  thereon  up  to  July  1, 
1871,  in  six  per  cent  coupon  or  registered  bonds  of  the  State, 
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to  run  thirty-four  years,  —  the  bonds  to  be  made  payable  to 
order  or  bearer,  and  the  coupons  to  bearer.  The  act  declared 
that  the  coupons  should  be  payable  semi-annually,  and  ^^  be 
recelTable  at  and  after  maturity  for  all  taxes,  debts,  dues,  and 
demands  due  the  State,''  and  that  this  should  be  so  expressed 
on  their  face.  For  the  remaining  one-third  of  the  amount  of 
the  bonds  thus  funded  the  act  provided  that  certificates  should 
be  issued  to  the  creditors,  setting  forth  the  amount  of  the 
bonds  not  funded,  with  the  interest  thereon,  and  that  their 
payment  would  be  provided  for  in  accordance  with  such  settle* 
ment  as  might  be  subsequently  had  between  the  two  States  ; 
and  that  Virginia  would  hold  the  bonds  surrendered,  so  far  as 
they  were  not  funded,  in  trust  for  the  holder  or  his  assignees. 
The  bonds  of  the  State,  with  the  accumulated  interest,  then 
amounted  to  over  forty  millions  of  dollars. 

Under  this  act  a  large  number  of  the  creditors  of  the  State, 
holding  bonds  amounting,  including  interest  thereon,  to  about 
thirty  millions  of  dollars,  surrendered  them  and  took  new  bonds 
with  interest  coupons  annexed  for  two-thirds  of  their  amount 
and  certificates  for  the  balance.  A  contract  was  thus  consum- 
mated between  the  State  and  the  holders  of  the  new  bonds, 
and  the  holders  of  the  coupons,  from  the  obligation  of  which 
she  could  not,  without  their  consent,  release  herself  by  any 
subsequent  legislation.  She  thus  bound  herself,  not  only  to 
pay  the  bonds  when  they  became  due,  but  to  receive  the  inter- 
est coupons  from  the  bearer  at  and  after  their  maturity,  to 
their  full  amount,  for  any  taxes  or  dues  by  him  to  the  State. 
This  receivability  of  the  coupons  for  such  taxes  and  dues  was 
written  on  their  face,  and  accompanied  them  into  whatever 
hands  they  passed.  It  constituted  their  chief  value,  and  was 
the  main  consideration  offered  to  the  holders  of  the  old  bonds 
to  surrender  them  and  accept  new  bonds  for  two-thirds  of  their 
amount. 

In  Woodruff  v.  TrapnalU  reported  in  10th  Howard,  a  provi- 
sion in  an  act  of  Arkansas,  similar  to  this  one,  that  the  bills 
and  notes  of  the  Bank  of  the  State  of  Arkansas,  the  capital  of 
which  belonged  to  the  S»te,  should  "be  received  in  all  pay- 
ments of  debts  due  to  the  State  of  Arkansas,"  was  held  to  be  a 
contract  with  the  holders  of  such  notes  which  was  binding  on 
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the  State,  and  that  the  subsequent  repeal  of  the  provision  did 
not  affect  the  notes  previously  issued.  ^^  The  notes,"  said  the 
court,  ^'  are  made  payable  to  bearer ;  consequently  every  botui 
fide  holder  has  a  right,  under  the  twenty-eighth  section  ''  (the 
one  making  the  notes  receivable  for  dues  to  the  State),  ^'  to 
pay  the  State  any  debt  he  may  owe  it  in  the  paper  of  the 
bank.  It  is  a  continuing  guaranty  by  the  State  that  the  notes 
shall  be  so  received.  Such  a  contract  would  be  binding  on  an 
individual,  and  is  not  the  less  so  on  the  State."  ^^  And  that 
the  legislature  could  not  withdraw  this  obligation  from  the 
notes  in  circulation  at  the  time  the  guaranty  was  repealed,  is  a 
position  which  can  require  no  argument."  In  Furman  v.  NichoU 
reported  in  the  8th  Wallace,  a  similar  provision  in  an  act  of 
Tennessee,  declaring  that  certain  notes  of  the  bank  of  that 
State  should  be  *'  receivable  "  at  the  treasury  of  the  State  and 
by  tax-collectors  and  other  public  officers,  ^^  in  aU  payments 
for  taxes  and  other  moneys  due  the  State,"  was  held  by  this 
court  unanimously  to  constitute  a  valid  contract  between  the 
State  and  every  person  receiving  a  note  of  the  bank.  An  at- 
tempt was  made  in  the  case  to  restrain  the  operation  of  the 
guaranty  contained  in  the  provision  to  the  person  who  received 
the  note  in  the  course  of  his  dealing  with  the  bank,  but  the 
court  said  :  ^^The  guaranty  is  in  no  sense  a  personal  one.  It 
attaches  to  the  note,  —  is  part  of  it,  as  much  so  as  if  written  on 
the  back  of  it ;  goes  with  the  note  everywhere,  and  invites 
every  one  who  has  taxes  to  pay  to  take  it." 

Yet  notwithstanding  the  language  of  the  act  of  March  SO, 
1871,  providing  that  the  interest  coupons  of  the  new  bonds 
should  ''  be  receivable  at  and  after  maturity  for  all  taxes,  debts, 
dues,  and  demands  due  the  State,"  and  this  was  so  expressed 
upon  their  face,  the  legislature  of  Virginia,  less  than  one  year 
afterwards  (on  the  7th  of  March,  1872),  passed  an  act  declar- 
ing that  thereafter  it  should  "  not  be  lawful  for  the  officers 
charged  with  the  collection  of  taxes  or  other  demands  of  the 
State  "  then  due  or  which  should  thereafter  become  due  ^^  to 
receive  in  payment  thereof  anything  else  than  gold  or  silvet 
coin.  United  States  Treasury  notes,  or  notes  of  the  national 
banks  of  the  United  States."  This  act,  as  seen  on  its  face,  is 
in  direct  conflict  with  the  pledge  of  the  State  of  the  previouii 
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year,  and  with  the  decisions  of  this  court  to  which  we  have 
referred.  Its  validity,  as  might  have  been  expected,  was  soon 
attacked  in  the  courts  as  impairing  the  obligation  of  the  con- 
tract contained  in  the  Funding  Act,  and  came  before  the  Su- 
preme Court  of  Appeals  of  the  State  for  considemtion  in  Antoni 
V.  Wright,  at  its  November  Term  of  1872.  The  subject  was 
there  most  elaborately  and  learnedly  treated.  The  cases  above 
were  cited  by  the  coui-t;  and  the  provision  of  the  Funding  Act 
was  shown,  by  reasoning  perfectly  conclusive,  to  be  a  contract 
founded  upon  valuable  considerations  and  binding  upon  the 
State.  It  was  earnestly  pressed  upon  the  court  that  it  was 
not  within  the  legitimate  power  of  the  legislature  to  make  such 
a  contract ;  that  it  would  tend  to  erabaiTass  the  action  of  sub- 
sequent legislatures  by  depriving  them  of  the  proper  control  of 
the  annual  revenue,  and  might,  by  absorbing  the  revenue,  sub- 
stantially annul  the  taxing  power  and  put  a  stop  to  the  wheels 
of  govei-nment.  But  the  court  said,  among  other  answers  to 
this,  that  no  rightful  power  of  the  State  was  surrendered  by 
the  legislation,  but  simply  a  provision  made  for  the  payment 
of  the  debts  of  the  State  ;  that  the  annual  accruing  interest  on 
the  debt  of  the  State  was  in  all  well-regulated  governments 
deemed  an  essential  part  of  their  annual  expenses,  and  was 
always  annually  provided  for.  The  act  only  made  provision 
for  an  annual  appropriation  of  a  portion  of  the  revenue,  derived 
from  taxation,  to  the  payment  of  existing  debts ;  and  such 
legislation  could  not  be  deemed  a  great  stretch  of  power,  when 
the  organic  law  of  the  State  not  only  contemplated  the  punc- 
tual annual  payment  of  the  interest  of  her  entire  debt,  but 
imperatively  required,  on  the  creation  of  a  debt,  that  a  sinking 
fund  should  be  at  once  established,  to  be  applied  solely  to  its 
extinction.  The  organic  law  thus  not  merely  authorized,  but 
required  the  legislature  which  created  the  debt  to  bind  all 
future  legislatures,  by  the  establishment  of  a  fund  to  be  applied 
solely  to  the  extinction  of  the  debt.  And  as  to  the  objection 
that  such  legislation  might,  and  probably  would,  result  in  crip- 
pling the  power  and  resources  of  the  State  in  time  of  war  or 
other  great  calamity,  the  court  said,  that  legislation  cannot 
well  be  adapted  in  advance  to  extraordinary  and  exceptional 
cases ;  that  such  cases  will  occu^  at  all  times  with  all  nations. 
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and  nuist  be  provided  for  by  the  wisdom  and  prudence  of  the 
government  for  the  time  being.  "  At  such  a  time,  however," 
said  the  court,  in  words  full  of  wisdom,  ^^  the  honored  name 
and  high  credit  secured  to  a  State  by  unbroken  faith,  even  in 
adversity,  will,  apart  from  all  other  considerations,  be  woiib 
more  to  her  in  dollars  —  incalculably  more  —  than  the  com- 
paratively insignificant  amount  of  the  interest  on  a  portion  of 
the  public  debt  enjoyed  by  breach  of  contract."  The  court 
thus  expressed  a  great  truth,  which  all  just  men  appreciate, 
that  thera  is  no  wealth  or  power  equal  to  that  which  ultimately 
comes  to  a  State  when  in  all  her  engagements  she  keepe  her 
faith  unbroken. 

These  decisions  of  the  Federal  and  State  courts  dispose  sub- 
stantially of  the  question  presented  in  the  cajse  at  bar.  The 
act  of  March,  1872,  being  held  to  be  invalid,  the  coupons  were 
subsequently,  and  until  March,  1873,  received  for  all  taxes  due 
the  State  to  their  full  amount.  On  the  25th  of  that  month, 
the  legislature  passed  an  act  providing  that  from  the  interest 
payable  out  of  the  treasury  on  bonds  of  the  Stat-e,  whether 
funded  or  unfunded,  there  should  be  retained  a  tax  equal  in 
amount  to  fifty  cents  on  the  one  hundred  dollars  of  their 
market  value,  on  the  first  day  in  April  of  each  year,  and  made 
it  the  duty  of  every  officer  of  the  Commonwealth,  charged 
with  the  collection  of  taxes,  to  deduct  from  the  matured  cou- 
pons which  might  be  tendered  to  him  in  payment  of  taxes,  or 
other  dues  to  the  State,  such  tax  as  was  then  or  might  there- 
after be  imposed  on  the  bonds.  The  act,  in  terms,  applied  to 
all  bonds  of  the  State,  whether  held  by  her  own  citizens  or 
non-residents  and  citizens  of  other  States  or  countries.  In 
1874,  the  legislature  modified  this  provision  so  that  the  tax 
on  the  bonds  should  not  be  retained  from  the  interest  paid  on 
them,  when  they  were  the  property  of  non-residents  of  the 
Commonwealth.  But  this  exemption  was  omitted  in  the  act 
of  1876,  providing  for  the  assessment  of  taxes  in  the  State,  in 
which  the  provision  of  the  act  of  1873  was  inserted.  It  is  the 
validity  of  this  provision  requiring  the  tax  levied  on  the  bonds 
to  be  deducted  from  the  coupons  held  by  other  parties,  when 
tendered  in  payment  of  their  taxes  or  other  dues  to  the  Stnte, 
which  is  presented  for  our  determination. 
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The  power  of  the  State  to  impose  a  tax  upou  her  own  obli- 
gations is  a  subject  upon  which  there  has  been  a  difference  of 
opinion  among  jurists  and  statesmen.  On  the  one  hand,  it  has 
been  contended  that  such  a  tax  is  in  conflict  with  and  contrary 
to  the  obligation  assumed ;  that  the  obligation  to  pay  a  certain 
sum  is  inconsistent  with  a  right,  at  the  same  time,  to  retain  a 
portion  of  it  in  the  shape  of  a  tax,  and  that  to  impose  such 
a  tax  is,  therefore,  to  violate  a  promise  of  the  government. 
See  Hamilton  on  the  Public  Credit,  in  his  works,  8d  vol., 
pp.  614-518. 

On  the  other  hand,  it  is  urged  that  the  bonds  of  every  State 
are  property  in  the  hands  of  its  creditors,  and,  as  such,  that 
they  should  bear  a  due  proportion  of  the  public  burdens.  In 
the  case  of  Murray  v.  Charleston  (96  U.  S.  482)  there  are  many 
pertinent  and  just  observations  on  this  subject  which  it  is  not 
material  to  repeat,  for  the  question  is  not  necessarily  involved 
in  the  disposition  of  the  case  before  us.  Whatever  may  be 
the  wise  rule  —  looking  at  the  necessity  in  a  commercial  coun- 
try for  its  prosperity  that  its  public  credit  should  never  be 
impaired  —  as  to  the  taxability  of  the  public  securities,  it  is 
settled  that  any  tax  levied  upon  them  cannot  be  withheld  from 
the  interest  payable  thereon.  Such  was  the  decision  of  this 
court  in  Murray  v.  Charleston,  There  the  city  had  issued  cer- 
tificates of  stock,  whereby  it  promised  to  pay  to  the  owners 
thereof  certain  sums  of  money,  with  six  per  cent  interest,  pay- 
able quarterly.  Subsequently  it  imposed  a  tax  of  two  per  cent 
on  the  value  of  all  property  within  its  limits  for  the  purpose 
of  meeting  the  expenses  of  its  government ;  and,  treating  its 
stock  as  part  of  such  property,  directed  that  the  tax  assessed 
upon  it  should  be  retained  by  the  treasurer  of  the  city  from  the 
interest  due  thereon.  To  recover  the  amount  thus  retained, 
which  was  one-third  of  the  interest  stipulated,  suit  was  brought. 
The  city  defended  its  action  on  the  ground  that  the  tax  on  the 
stock  was  not  higher  than  the  tax  on  all  other  property  of  its 
citizens,  and  that  all  property  in  the  city  was  subject  to  taxa- 
tion ;  but  the  court  answered  that,  by  the  legislation  of  the 
city,  its  obligation  to  its  creditors  was  impaired,  and,  however 
great  its  power  of  taxation,  it  must  be  exercised,  being  a  polit- 
ical agency  of  the  State,  in  snl»oirH[iation  to  the  inhibition  of 
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the  Federal  Constitution  against  legislation  impairing  the  obli- 
gation of  contracts.  Until  the  interest  was  paid,  no  act  of 
the  State  or  of  its  political  subdivisions,  exercising  legislative 
power  by  its  authority,  could  work  an  exoneration  from  what 
was  promised  to  the  creditor.  This  decision  would  be  decisive 
here,  but  the  present  case  is  still  stronger  for  the  creditor.  The 
Funding  Act  made  the  bonds  issued  under  it  payable  to  order  or 
bearer,  and  made  the  coupons  payable  to  bearer.  They  were, 
BO  far,  distinct  and  independent  contracts,  that  they  could  bo 
separated  from  each  other  and  ti-ansf erred  to  different  hands. 

In  Olaj'k  v.  Iowa  City  we  had  occasion  to  speak  of  bonds  of 
municipal  bodies  and  private  corporations  having  similar  cou- 
pons, and  the  language  there  used  is  applicable  here.  We 
said  that  most  of  such  bonds  '^are  issued  in  order  to  raise 
funds  for  works  of  large  extent  and  cost,  and  their  payment 
is,  therefore,  made  at  distant  periods,  not  unfrequently  beyond 
a  quarter  of  a  century.  Coupons  for  different  instahnents  of 
interest  are  usually  attached  to  such  bonds  in  the  expectation 
that  they  will  be  paid  as  they  mature,  however  distant  the 
period  fixed  for  the  payment  of  the  principal.  These  coupons, 
when  severed  from  the  bonds,  are  negotiable  and  pass  by  deliv- 
ery. They  then  cease  to  be  incidents  of  the  bonds,  and  become 
in  fact  independent  claims;  they  do  not  lose  their  validity  if 
for  any  cause  the  bonds  are  cancelled  or  paid  before  maturity, 
noi'  their  negotiable  character,  nor  their  ability  to  support  sep- 
arate actions.  .  .  .  They  then  possess  the  essential  attributes  of 
commercial  paper,  as  has  been  held  by  this  court  in  repeated 
instances.     20  Wall.  588,  589. 

Here,  also,  the  coupons  held  by  the  petitioner  were  distinct 
contracts  imposing  separate  obligations  upon  the  State.  He 
was  not  the  owner  of  the  bonds  to  which  they  had  been  origi- 
nally attached.  In  his  hands  they  were  as  free  and  discharged 
from  all  liability  on  those  bonds  as  though  they  had  never  been 
connected  with  them.  And  surely  it  is  not  necessary  to  argue 
that  an  act  which  requires  the  holder  of  one  contract  to  pay 
the  taxes  levied  upon  another  contract  held  by  a  stranger 
cannot  be  sustained.  Such  an  act  is  not  a  legitimate  exercise 
ot  the  taxing  power:  it  undertakes  to  impose  upon  one  the 
burden  which  should  fall,  if  at  all,  upon  another. 
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The  Funding  Act  stipulated  that  the  coupons  should  be  re 
ceivable  for  all  taxes  and  dues  to  the  State,  that  is,  for  taxes 
and  dues  owing  by  the  holders  of  the  coupons,  and  for  their  full 
amount ;  and  upon  this  pledge  the  holders  of  the  bonds  of  the 
State  surrendered  them,  and  took  new  bonds  for  two-thirds  of 
their  amount.  The  act  of  1876  declares  that  the  coupons  shall 
not  be  thus  received  for  taxes  and  dues  owing  by  the  holders 
of  them  for  their  full  amount,  but  only  for  such  portion  as 
may  remain  after  a  tax  subsequently  levied  upon  the  bonds, 
to  which  they  were  originally  attached,  is  deducted,  though 
the  bonds  be  held  by  other  parties.  If  this  act  does  not 
impair  the  contract  with  the  bondholder,  —  who  was  author- 
ized to  transfer  to  others  the  coupons  with  this  quality  of  re- 
ceivability  for  taxes  annexed,  —  and  also  the  contract  with 
the  bearer  of  the  coupon  written  on  its  face  that  it  should 
be  received  for  all  taxes  to  the  State,  it  is  difBcult  to  see 
in  what  way  the  contract  with  either  would  be  impaired, 
even  though  the  tax  on  the  bond  should  equal  the  whole 
face  of  its  coupons.  If,  against  the  express  terms  of  the  con- 
tract, the  State  can  take  a  portion  of  the  interest  in  the 
shape  of  a  tax  on  the  bond,  it  may  at  its  pleasure  take  the 
whole. 

m 

We  are  clear  that  this  act  of  Virginia  of  1876  (sect.  117), 
requiring  the  tax  on  her  bonds,  issued  under  the  Funding  Act 
of  March  80,  1871,  to  be  deducted  from  the  coupons  origi* 
nally  attached  to  them  when  tendered  in  payment  of  taxes  or 
other  dues  to  the  State,  cannot  be  applied  to  coupons  separated 
from  the  bondd,  and  held  by  di£Eerent  owners,  without  impair- 
ing the  contract  with  such  bondholders  contained  in  the  Fund- 
ing Act,  and  the  contract  with  the  bearer  of  the  coupons.  It 
follows  that  the  petitioner  was  entitled  to  a  writ  of  mandamus 
to  compel  the  treasurer  of  the  city  of  Richmond  to  receive  the 
coupons,  tendered  to  him  in  payment  of  taxes  due  the  State, 
for  their  full  amount. 

The  judgment  of  the  Supreme  Court  of  Appeals  denying 
the  writ  must,  therefore,  be  reversed,  and  the  case  remanded 
for  further  pix>ceeding8  in  accordance  with  this  opinion ;  and 

it  IS 

So  ordered. 
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Mr.  Justice  Millek  dissenting.  I  dissent  from  the  judg- 
ment of  the  court.  In  addition  to  the  general  proposition 
which  I  have  always  maintained,  that  no  legislature  of  a  State 
has  authority  to  bargain  away  the  State's  right  of  taxation,  I 
am  of  opinion  that  in  issuing  the  bonds  and  coupons  which 
are  the  subject  of  this  controyersy  the  legislature  of  Virginia, 
neither  in  terms  nor  by  any  just  inference,  made  any  contract 
that  the  bonds  and  coupons  should  not  be  subject  to  the  same 
taxes  as  other  property  taxed  by  the  State. 


Shabpe  v.  Doylb. 

1.  Where  the  manhal  of  the  United  States,  to  whom  was  directed  a  warrant  of 

provisionai  seizure  sued  out  of  the  proper  court  sitting  in  bankruptcj, 
levied  it  upon  certain  goods  in  the  possession  of  a  third  party  claiming 
title  to  them,  —  Held,  that  this  court  has  jurisdiction  to  re-examine  the 
judgment  of  a  State  court,  whereby  it  was  held  in  a  suit  against  the  mar- 
shal that,  by  reason  of  such  possession,  he  had  no  authority  under  the  lawa 
of  the  United  States  to  so  levy  the  warrant. 

2.  The  goods  were  subject  to  seizure  under  the  warrant,  if  they  were  the 

property  of  the  person  against  whom  the  proceeding  in  bankruptcy  was 
pending. 

3.  The  marshal  must,  in  such  a  case,  act  at  his  own  risk,  in  regard  to  the  own- 

ership of' them  and  their  liability  to  seizure. 

Ebbor  to  the  Superior  Court  of  the  city  of  New  York. 
The  case  is  stated  in  the  opinion  of  the  court. 

Mr.  CharleB  E,  Whitehead  for  the  plaintiff  in  error. 
Mr.  William  Henry  Amoux^  contra. 

Mr.  Justigb  Miller  delivered  the  opinion  of  the  court. 

Alfred  £.  Lagrave  and  James  D.  Otis,  partners  in  trade, 
were,  on  a  petition  filed  May  30,  1872,  adjudicated  bankrupts 
on  the  eighth  day  of  the  following  June.  On  the  first  day  of 
the  latter  month  a  wari-ant  was  issued  under  the  seal  of  the 
District  Court,  in  which  the  bankruptcy  proceedings  were 
[)ending,  directed  to  the  niai'shal  of  the  district    which,  aftei 
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reciting  that  a  previous  order  had  been  obtained  for  the  posses- 
sion of  the  bankrupts'  goods,  proceeded  as  follows :  — 

*'  You  are  therefore  required  and  authonzed,  immediately 
upon  receipt  hereof,  to  take  possession  provisionally  of  all  the 
property  and  effects  of  said  Alfred  E.  Lagrave  and  James  D. 
Otis,  and  safdy  keep  the  same  until  the  further  order  of  the 
court." 

Under  this  warrant  the  plaintiff  in  error,  who  was  the  mar- 
shal to  whom  the  writ  was  directed,  seized  eight  packages  of 
goods.  For  this  act  he  was  sued  in  the  Superior  Court  of  the 
city  of  New  York  by  the  defendants  in  error,  who  recovered  a 
judgment  against  him  for  their  value,  which  was  finally  affirmed 
by  the  Court  of  Appeals. 

The  case  was  tried  by  a  jury,  the  defendant's  plea  being 
that  the  goods  were  the  property  of  the  bankrupts,  and 
were  lawfully  seized  under  the  warrant  for  provisional  pos- 
session. 

While  it  is  uncontmdicted  that  the  goods  had  been  the 
property  of  the  bankrupts,  evidence  was  given  tending  to  show 
that,  in  fraud  of  the  bankrupt  law,  they  had  been  purchased  a 
few  days  before  by  the  plaintiffs  in  this  action,  and  that,  when 
seized  by  the  marshal,  they  were  in  the  possession  of  the  plain- 
tiffs, or  of  some  one  for  them.  The  court  gave  the  jury  the 
following  instruction :  — 

^^  As  you  know,  the  defendant  is  a  United  States  marshal. 
He  has  certain  powers  given  to  him  by  statute.  Under  a  war- 
rant of  the  kind  in  evidence  (the  form  of  which  it  is  unneces- 
sary to  read  to  you)  he  has  authority  to  take  goods  belonging 
to  a  bankrupt  and  which  are  in  his  possession.  He  has  no 
authority  under  such  a  warrant  to  take  goods  from  a  third  per- 
son, having  possession  for  himself  of  the  goods  and  claiming  as 
a  matter  of  right  to  be  entitled  to  their  possession.  If  that  be 
the  case  here,  the  defendant  had  no  right  to  take  these  goods 
from  Mr.  Ketchum's  warehouse.  If  Mr.  Doyle  was,  as  a  mat- 
ter of  fact,  in  possession  of  these  goods,  claiming  them  as 
owner  for  himself,  then  the  plaintiffs,  Doyle  and  Adolphi,  are 
entitled  to  recover  for  the  value  of  the  goods  what  you  shall 
find  it  to  be.  Otherwise,  the  defendant  is  entitled  to  a  verdict. 
It  will  be  unnecessary  for  you  lo  inquire  as  to  the  reasons  of 
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this ;  but  I  say  to  you,  briefly,  tbat  such  a  rule  of  law  as  that 
does  not  finally  determine  the  rights  of  the  parties,  because  the 
defendant  may  only  have  limited  lights  to  take  possession 
under  certain  circumstances,  while  the  assignee  in  bankruptcy 
for  the  creditors  of  Lagrave  &  Co.  might  try  th^  question  on 
different  principles  of  law.  This  defendant  is  an  officer  of  the 
law,  with  certain  limited  powers." 

This  charge,  to  which  an  exception  was  taken,  was  decisive 
of  the  case,  there  being  no  doubt  that  persons  other  than  the 
bankrupts  had,  under  claim  of  title,  the  possession  of  the  goods 
at  the  time  they  were  seized  under  the  warrant.  The  defend- 
ant asserted  a  right  to  them,  under  the  laws  of  the  United 
States,  on  the  ground  that  the  pretended  purchase  by  the 
plaintiffs  was  a  fraud  upon  the  bankrupt  law,  and  passed  no 
title ;  that  the  ownership  was,  by  virtue  of  the  bankrupt<^y 
proceedings,  in  the  assignee  ;  and  that  the  plaintiffs  were  not 
entitled  to  recover.  The  right  so  claimed  was  decided  ad- 
versely to  the  defendant.  The  instruction  was  affirmed  in  the 
court  of  last  resort,  and  its  soundness  depends  upon  the  author- 
ity conferred  on  him  by  the  writ.  The  case  is,  therefore,  a 
proper  one  for  a  writ  of  error  from  this  court. 

The  writ  in  the  marshal's  hand  is  identical  in  its  mandatory 
part  with  sect.  5024  of  the  Revised  Statutes,  and,  if  he  did  no 
more  than  it  commanded  him,  was  a  sufficient  justification  for 
his  act,  unless  the  statute  is  unconstitutional.  This  is  not  pre- 
tended, either  here  or  in  the  State  courts. 

It  is  a  little  difficult  to  see  upon  what  principle  the  plaintiffs 
can  maintain  the  suit,  if  they  were  not  the  rightfnl  owners  of 
the  goods.  It  is  true  that,  in  a  case  of  naked  trespass  without 
claim  of  right  in  the  trespasser,  the  possessor  of  the  goods  may 
recover,  without  regard  to  the  state  of  the  title.  But  such  is 
not  the  case  here.  The  defendant  acted  under  a  lawful  writ 
from  a  court  having  jurisdiction  to  issue  it.  By  his  plea  he 
took  upon  himself  the  burden  of  proving  that  the  goods  were 
subject  to  seizure  under  the  writ ;  and  in  doing  so  he  must,  of 
course,  prove  that  the  plaintiffs  were  not  the  lawful  owners  of 
them.  In  other  words,  that  the  right  of  the  assignee  in  bank- 
ruptcy, whose  right  he  represented  in  that  suit,  was  superior  to 
that  of  plaintiffis. 


Oct.  1880.]  Sharps  v.  Doyle.  689 

But  the  court  said:  ''  You  shall  not  be  permitted  to  prove 
that.  If  plaintiffs  show  that  they  were  in  possession,  assert- 
ing ownership,  you  will  not  be  allowed  to  contradict  that 
assertion." 

Such  a  proposition  is  opposed  to  all  the  analogies  of  the  law. 

If  a  writ  be  sued  out  of  a  court  of  competent  jurisdiction, 
directing  an  officer  to  seize  specifically  described  property,  as 
in  admiralty,  replevin,  or  ejectment  cases,  it  is  a  protection  to 
the  officer,  when  he  is  sued  in  trespass  for  executing  it.  If, 
however,  it  in  general  terms  directs  or  authorizes  him  to  seize 
the  property  of  an  individual,  without  a  special  description  of 
it,  he  exercises  the  authority  conferred  at  his  own  risk  as  re- 
gards the  ownership  of  the  property,  and  its  liability  to  seizure 
under  that  process.  Such  is  the  rule  applicable  to  an  ordinary 
writ  of  attachment,  and  to  Sk  fieri  facias  at  common  law. 

When,  however,  some  one  other  than  the  defendant  sues  the 
officer  for  a  wrongful  levy  of  the  writ,  it  has  never  been  doubted 
that  the  title  to  the  property  and  the  rightfulness  of  the  seizure 
under  the  writ  were  open  to  inquiry,  and  that  unless  the  plain- 
tiff made  out  his  case  before  the  jury,  he  must  fail.  This  sub- 
ject is  fully  considered  by  the  court  in  Buck  v.  Colbath^  8  Wall. 
334. 

No  just  distinction  can  be  seen  between  this  latter  class  of 
cases  and  the  one  now  under  consideration.  The  act  of  Con- 
gress was  designed  to  secure  the  possession  of  the  property  of 
the  bankrupt,  so  that  it  might  be  administered  under  the  pro- 
ceedings in  bankruptcy.  Between  the  first  steps  initiating 
them  and  the  appointment  of  the  assignee,  a  considerable  time 
often  elapses,  during  which  the  effects  of  the  bankrupt,  espe- 
cially in  a  case  commenced  by  creditors,  may  be  surreptitiously 
conveyed  beyond  the  reach  of  the  court  or  of  the  assignee,  who, 
when  appointed,  is  entitled  to  the  possession  of  them.  If  the 
bankrupt  does  not  voluntarily  aid  the  court,  or  is  inclined  to 
defeat  the  proceedings,  he  can,  with  the  aid  of  friends  or  irre- 
sponsible persons,  sell  his  movable  property  and  put  the  money 
in  his  pocket,  or  secrete  his  goods  or  remove  them  beyond  the 
reach  of  the  assignee  or  the  process  of  the  court,  and  thus  defy 
the  law.     The  ev'dence  in  this  case  shows  the  manner  in  which 

this  can  be  done. 
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It  was  the  purpose  of  the  act  of  Congress  to  remedy  this  evil. 
It,  therefore,  provides  that  as  soon  as  the  petition  in  bank 
ruptcy  is  filed,  the  court  may  issue  to  the  marshal  a  provisional 
warrant,  directing  him  to  take  possession  of  all  the  property 
and  e£Eects  of  the  bankrupt,  and  hold  them  subject  to  the  fur- 
ther order  of  the  court.  To  have  limited  this  right  or  duty  of 
seizure  to  such  property  as  he  might  find  in  the  actual  posses- 
sion of  the  bankrupt  would  have  manifestly  defeated  in  man}* 
instances  the  purpose  of  the  writ.  There  is,  therefore,  no  such 
limitation  expressed  or  implied.  As  in  the  writ  of  attachment, 
or  the  ordinary  execution  on  a  judgment  for  the  recovery  of 
money,  the  officer  is  authorized  to  seize  the  property  of  the 
defendant  wherever  found  ;  so  here  it  is  made  his  duty  to  take 
into  his  possession  the  bankrupt's  property  wherever  he  may 
find  it.  It  is  made  his  duty  to  collect  and  hold  possession  until 
the  assignee  is  appointed  or  the  property  is  released  by  some 
order  of  court,  and  he  would  ill  perform  that  duty  if  he  should 
accept  the  statement  of  every  man  in  whose  custody  he  found 
property  which  he  believed  would  belong  to  the  assignee  when 
appointed,  as  a  sufficient  reason  for  failing  to  take  possession 
of  it. 

But  he  does  this  on  his  own  responsibility  for  not  only  a 
faithful,  but  a  correct,  judgment  in  deciding  what  property  to 
seize.  He  is  liable  to  suit  if  by  mistake  he  takes  possession  of 
property  not  liable  to  seizure  under  his  warrant. 

Such  a  suit  was  brought  in  this  case;  and  we  can  see  nc 
reason  why  the  issue  made  by  the  pleadings,  namely,  the  true 
ownership  of  the  property,  should  not  have  been  fully  sub- 
mitted to  the  jury.  It  was  the  shortest  way  to  determine  the 
rights  of  the  parties.  It  was  the  first  time  the  issue  was  pre- 
sented.    It  was  before  a  court  of  competent  jurisdiction. 

To  hold  that  the  plaintiffs,  bj^  reason  of  their  bare  assertion 
of  ownership  connected  with  possession,  must  recover  of  the 
mai-shal  thi)  value  of  the  property,  and  that  the  assignee  could 
then  have  sued  plaintiffs  and  recovered  it  from  them,  is  a  mode 
of  doing  justice  that  does  not  commend  itself  to  our  judgment, 
even  if  the  assignee  could  be  sure  to  find  a  responsible  defend- 
ant when  he  came  to  sue. 

We  are  of  opinion  that  the  Court  of  Appeals  of  New  York 
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was  in  error  in  its  construction  of  the  bankrupt  law  and  in 
affirming  the  instruction  of  the  inferior  court. 

Judgment  reversed^  and  cause  remanded  for  further 
proceedings  in  conformity  unth  this  opinion. 


COUKTY  OF  MOBILB  V.   KiMBALL. 

1.  The  power  conferred  upon  Congress  by  the  commerce  clause  of  the  Constitu- 
tion is  exclusiye,  so  far  as  it  relates  to  matters  within  its  purview  which 
are  national  in  their  character,  and  admit  or  require  uniformity  of  regula- 
tion affecting  all  the  States.  That  clause  was  adopted  in  order  to  secure 
such  uniformity  against  discriminating  State  legislation. 

8.  Commerce  with  foreign  countries  and  among  the  States,  strictly  considered, 
consists  in  intercourse  and  traffic,  including  in  these  terms  navigation  and 
the  transportation  and  transit  of  persons  and  property,  as  well  as  the  pur- 
chase, sale,  and  exchange  of  commodities.  To  regulate  it,  as  thus  defined, 
there  must  be  only  one  system  of  rules  applicable  alike  to  the  whole  coun- 
try, which  Congress  alone  can  prescribe. 

8w  State  legislation  is  not  forbidden  touching  matters  either  local  in  their  nature 
or  operation,  or  intended  to  be  mere  aids  to  commerce,  for  which  special 
regulations  can  more  effectually  provide,  such  as  harbor  pilotage,  beacons, 
buoys,  and  the  improvement  of  harbors,  bays,  and  navigable  rivers  within 
a  State,  if  their  free  navigation  under  the  laws  of  the  United  States  be  not 
thereby  impaired.  Congress,  by  its  non-action  in  such  matters,  virtually 
declares  that,  for  the  time  being  and  until  it  deems  fit  to  act,  they  may  be 
controlled  by  State  authority.  The  act  of  the  State  of  Alabama,  entitled 
"An  Act  to  provide  for  the  improvement  of  the  river,  bay,  and  harbor 
of  Mobile,"  approved  Feb.  10, 1867,  is,  therefore,  not  in  conflict  with  th<> 
Constitution. 

4.  The  provision  for  issuing  bonds  by  the  president  and  commissioners  of  reve- 
nue of  Mobile  County  is  not  a  taking  of  private  property  for  public  use, 
within  the  meaning  of  the  Constitution  of  Alabama,  nor  can  it  be  de- 
clared invalid,  although  it  may  impose  upon  one  county  the  expense  of  an 
improvement  in  which  the  whole  State  is  interested. 

6.  The  harbor  board  was  authorized  by  that  act  to  provide  for  the  contemplated 
improvement  by  entering  into  a  contract  therefor  binding  upon  the  county. 
If  specific  performance  cannot  for  any  reason  be  enforced  in  favor  of  the 
party  who  is  thereunto  entitled,  on  his  completion  of  the  work  under  the 
contract,  a  court  of  equity  will  adjudge  that  compensation  in  damages  be 
made  to  him  by  the  county. 

0.  A  decree  dismissing  his  bill  withwU  prejudice  is  not  a  bar  to  a  subsequent  suit 
for  the  same  cause  of  action. 
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Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
Southern  District  of  Alabama. 

By  an  act  of  the  General  Assembly  of  Alabama,  entitled 
"  An  Act  for  the  improvement  of  the  bay  and  harbor  of  Mo- 
bile," approved  Feb.  21,  1860,  the  collector  of  customs  for  the 
port  of  Mobile,  the  mayor  of  the  city  of  Mobile,  and  the  presi- 
dent of  the  board  of  revenue  for  the  county  of  Mobile,  and 
their  successors  in  ofScp,  were  appointed  ex  officio  a  board  to  be 
styled  the  Board  of  Harbor  Commissioners,  for  the  purpose  of 
causing  the  bay  and  harbor  of  Mobile  to  be  deepened  and  im- 
proved. To  aid  the  board  in  the  performance  of  its  powers 
and  duties,  the  president  and  commissioners  of  revenue  of  the 
county  were  authorized  and  required  from  time  to  time,  and  as 
the  same  might  be  called  for  by  the  board,  to  issue  the  coupon 
bonds  of  the  county,  and  to  hand  them  over  to  the  board  to 
be  sold.  The  proceeds  were  to  be  applied  to  the  work  as  its 
necessities  might  require,  and  as  authorized  by  the  act.  The 
whole  amount  of  bonds  was  limited  to  $800,000.  No  steps 
were  taken  under  the  act.  Another  act  was  passed,  Feb.  16, 
1867,  entitled  "  An  Act  to  provide  for  the  improvement  of  the 
river,  bay,  and  harbor  of  Mobile."  The  president  of  the  court 
of  county  commissioners  of  revenue  of  Mobile  County,  the 
mayor  of  Mobile,  the  president  of  the  Bank  of  Mobile,  the 
president  of  the  Mobile  Chamber  of  Commerce,  and  one  citizen 
of  the  county  of  Mobile,  to  be  appointed  by  the  governor  of 
the  State,  and  their  successors  in  oflSce,  w^ere  thereby  constituted 
a  board  for  the  improvement  of  the  river,  harbor,  and  bay  of 
Mobile.  The  president  and  commissioners  of  revenue  of  Mo> 
bile  County  were,  by  the  second  section,  required  to  issue 
bonds  for  $1,000,000,  payable  as  they  might  deem  proper,  to 
be  delivered  to  the  board  whenever  the  latter  might  require 
them ;  and  the  court  was  required  to  levy  and  cause  to  be  ooU 
lected  such  tax  as  might  be  deemed  proper  to  pay  them. 

The  third  and  fourth  sections  are  as  follows :  — 

''•  Sbct.  3.  That  said  board  for  the  improvement  of  the  river, 
harbor,  and  bay  of  Mobile  are  hereby  authorized  to  receive  such 
hoiuU  and  apply  them  or  the  proceeds  of  them  to  the  improvement, 
cleaning  out,  deepening,  and  widening  of  the  nver,  harbor,  and  bay 
of  Mobile,  or  any  part  thereof,  or  the  making  an  artificial  harbor 
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and  such  improvement,  cleaning  out,  dee}>ening  and  widening  or 
any  part  thereof  or  all  of  it ;  or  the  making  an  artificial  harbor 
shall  be  made  in  such  manner  as  the  said  board  may  direct,  and 
for  tliat  purpose  they  may  make  any  rules  and  regulations  and 
assess  the  dues  or  tolls  to  be  collected  on  vessels  or  water-crafts, 
and  do  any  act  they  may  deem  proper  to  eflbct  the  objects  of 
this  act. 

"  Sect.  4.  That,  in  addition  to  the  foregoing  powers,  the  said 
commissioner  are  vested  with  the  authority  to  purchase  and  con- 
ilemn  lands  according  to  the  provision  of  sect.  13  of  an  act  for  the 
improvement  of  the  bay  and  harbor  of  Mobile,  approved  Feb.  21, 
1860,  and  to  take  and  receive  all  moneys,  papers,  books,  records, 
and  surveys,  and  all  property  pertaining  to  said  commissioners,  in 
said  act,  and  the  city  of  Mobile  shall  be  vested  with  the  title  of  all 
lands  made  by  the  deposits  of  all  excavations  in  the  progress  of 
this  work  as  provided  for  in  said  act,  and  the  commissioners  desig- 
nated in  this  act,  and  all  officers,  clerks,  and  employes,  shall  be 
subjected  to  and  be  held  liable  to  the  duties,  penalties,  and  punish- 
ments provided  for  in  the  fifteenth  section  of  the  said  act." 

The  harbor  board  was  organized  under  the  provisions  of  this 
act,  and  on  the  24th  of  June,  1872,  it  entered  into  a  contract 
with  Kimball  and  Slaughter  for  dredging  a  channel  through 
Dog  River  Bar,  in  the  bay  of  Mobile.  The  work  was  to  be 
commenced  by  the  first  day  of  August,  1872,  and  completed 
on  or  before  June  1,  1878.  The  harbor  board  agreed  to  pay 
the  contractors  49^  cents  per  cubic  yard  of  material  excavated 
and  removed,  and  payments  were  to  be  made  in  bonds  of  the 
county  of  Mobile  issued  under  this  act,  at  the  rate  of  82^  cents 
on  the  dollar. 

The  work  under  the  contract  was  completed  March  16, 1878, 
and  on  the  following  day  it  was  accepted  by  the  engineer  in 
charge,  whose  action  was  approved  by  the  board. 

Prior  to  June  1,  1878,  the  court  of  county  commissioners 
had  issued  to  the  harbor  board  two  hundred  bonds  of  $1,000 
each.  The  president  of  the  harbor  board  admitted,  June  5, 
1878,  that  Kimball  and  Slaughter  were  then  entitled  to  seven- 
teen bonds  of  |il,000  each,  and  he  delivered  a  written  statement 
to  that  e£Eect.  Tbe  board  delivered  eleven  bonds  to  them,  July 
29,  1878,  leaving  due  to  them  six  bonds. 
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Kimball  and  Slaughter,  in  their  bill  filed  against  the  county 
of  Mobile,  claim  and  aver  that,  after  the  delivery  to  them  of 
tlie  eleven  bonds,  the  board  had  neither  bonds,  money,  nor 
other  means  to  pay  them,  and  that  all  the  two  hundred  bonds 
delivered  to  it  had  been  applied  to  the  purposes  for  which  they 
had  been  issued. 

An  act  of  the  legislature  of  April  19,  1873,  limited  to  &ie 
sum  of  $200,000  the  issue  of  county  bonds  to  the  board,  and 
lequired  the  latter  to  file  a  statement  of  its  receipts  and  expen- 
ditures with  the  judge  of  probate  of  Mobile  County. 

On  the  26th  of  November,  1878,  the  complainants  presented 
to  the  court  of  county  commissioners  their  claim  for  six  bonds  of 
$1,000  each,  or  their  value  in  money  at  82^  cents  on  the  dollar. 
The  claim  was  rejected. 

Tlie  bill  avers  that  on  the  8th  of  December,  1873,  the  com- 
plainants filed  their  bill  in  the  Chancery  Court  at  Mobile, 
against  the  county  of  Mobile,  to  compel  it  to  deliver,  through 
the  commissioner  of  revenue,  six  bonds  to  them,  or  to  require 
it  to  pay  the  moneyed  value  of  the  bonds,  and  the  interest  due 
thereon  ;  that  a  decree  was  rendered  for  the  complainants, 
which,  on  appeal  to  the  Supreme  Court  of  Alabama,  was  re- 
versed, mainly  upon  the  ground  that  it  did  not  suflSciently 
appear  that  the  harbor  board  had  not  fully  accounted  for 
the  two  hundred  bonds,  of  fl,000  each,  delivered  to  it  by  the 
court  of  commissioners  of  revenue  of  Mobile  County.  The 
Supreme  Court  adjudged  that  the  bill  be  dismissed  without 
prejudice. 

The  following  act  of  the  legislature  of  Alabama  was  passed :  — 

^^  An  Act  to  close  the  Accounts  and  settle  the  Contracts  made  by  the 
Board  for  the  Improvement  of  the  JRivery  Harbor^  and  Bay 

of  Mobile. 

'^  Sect.  1.  Be  it  enacted  by  the  General  Assembly  of  Alabama, 
that  it  shall  be  and  is  hereby  made  the  duty  of  the  president  and 
commissioners  of  revenue  of  Mobile  County  to  inquire  into  the 
validity  and  propriety  of  all  claitus  which  may  be  presented  to 
thera  for  work  and  labor  done  and  matenals  furnished  or  services 
rendered  on  any  contract  or  agreement  with  the  said  board,  made 
or  executed  between  the  fifteenth  day  of  June  and  the  first  day  of 
July,  in  the  year  eighteen  hundred  and  seventy-two,  for  the  im- 
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provement  of  the  river,  harbor,  and  buy  of  Mobile,  under  the  act 
approved  February  sixteenth,  eighteen  hundred  and  sixty-seven, 
entitled  'An  Act  to  provide  for  the  improvement  of  the  river,  bay, 
and  harbor  of  Mobile : '  Provided,  such  claim  be  presented  to  said 
president  and  commissioners  within  six  months  after  the  passage 
of  this  act ;  and  upon  the  same  being  satisfactorily  proved  and 
shown  to  be  still  due  and  unpaid,  it  shall  be  the  duty  of  said  presi-* 
dent  and  commissioners  to  provide  for  the  payment  thereof  as  of 
other  claims  agamst  the  county. 
**  Approved  Feb.  23,  1876." 

Under  this  act  the  complainants,  April  8,  1876,  presented  to 
the  court  of  county  commissioners  their  claim  for  six  bonds, 
or  their  value  at  82j  cents  on  the  dollar.  The  claim  was 
rejected. 

The  complainants  pray  in  their  bill  that  the  county  be  re- 
quired to  deliver  to  them  six  bonds  of  the  county  of  |il,000 
each,  or  pay  their  value  at  82^  cents  on  the  dollar,  with  interest 
from  the  completion  and  acceptance  of  the  work. 

The  cause  came  on  to  be  heard  upon  the  pleadings  and 
proofs,  and  a  decree  was  rendered  in  favor  of  the  complainants. 
The  county  then  appealed  here. 

The  remaining  facts  and  the  assignment  of  errors  are  set 
forth  in  the  opinion  of  the  court. 

Mr,  John  T.  Morgan  for  the  appellant. 
Mr.  C.  W.  Jones  for  the  appellees. 

Mb.  Justigb  Field  delivered  the  opinion  of  the  court. 

The  several  positions  taken  by  the  appellant  for  the  reversal 
of  the  decree  of  the  Circuit  Court  may  be  resolved  into  these 
four :  1st,  That  the  act  of  the  legislature  of  Alabama  of  Feb. 
16,  1867,  "  to  provide  for  the  improvement  of  the  river,  bay, 
and  harbor  of  Mobile,"  is  invalid,  in  that  it  conflicts  with  the 
commercial  power  vested  in  Congress ;  2d,  that  if  the  act  be 
not,  for  this  reason,  invalid,  the  expenses  for  the  work  author- 
ized by  it  could  not,  under  the  Constitution  of  the  State  then 
in  force,  be  imposed  upon  the  county  of  Mobile,  the  work  being 
for  the  benefit  of  the  whole  State ;  8d,  that  the  right  of  the 
complainants  to  relief  is  barred  by  a  previous  adjudication  in 
the  courts  of  the  State  against  their  claim ;  and,  4th,  that  tht 


69(5  County  op  Mobile  v.  Kimball.  [Sup.  Cl 

case  presented  by  the  bill  is  not  one  for  the  oognizance  of  a 
court  of  equity.  Each  of  these  positions  merits  special  consid- 
eration. 

1.  The  act  of  Feb.  16,  1867,  created  a  board  of  commission- 
ers for  the  improvement  of  the  river,  harbor,  and  bay  of  Mobile, 
and  required  the  president  of  the  commissioners  of  revenue  of 
Mobile  County  to  issue  bonds  to  the  amount  of  $1,000,000,  and 
deliver  them,  when  called  for,  to  the  board,  to  meet  the  ex- 
penses of  the  work  directed.  The  board  was  authorized  to 
apply  the  bonds,  or  their  proceeds,  to  the  cleaning  out,  deepen- 
ing, and  widening  of  the  river,  harbor,  and  bay  of  Mobile,  or 
any  part  thereof,  or  to  the  construction  of  an  artificial  harbor 
in  addition  to  such  improvement. 

In  June,  1872,  the  board  of  commissioners  entered  into  a 
contract  with  the  complainants,  Kimball  and  Slaughter,  to 
dredge  and  cut  a  channel  through  a  designated  bar  in  the  bay, 
of  specified  width,  depth,  and  distance,  at  a  named  price  per 
cubic  yard  of  material  excavated  and  removed,  and  to  receive 
ill  payment  the  bonds  of  the  county,  issued  under  the  act  men- 
tioned, at  the  rate  of  82^  cents  on  the  dollar  In  pursuance  of 
this  contract,  the  work  agreed  upon  was  at  once  undertaken  by 
the  complainants,  and  was  completed  by  them  in  March,  1878. 
and  accepted  by  the  board  through  its  authorized  engineei. 
The  amount  due  to  them  was  paid,  with  the  exception  of  sev- 
enteen bonds.  The  board  gave  them  a  certificate  that  they 
were  entitled  to  that  number  of  bonds,  and,  after  some  delay, 
delivered  eleven  to  them.  It  is  to  obtain  a  delivery  of  the 
remaining  six,  or  payment  of  their  value,  that  the  present  suit 
is  brought. 

The  objection  that  the  law  of  the  State,  in  authorizing  the 
improvement  of  the  harbor  of  Mobile,  trenches  upon  the  com- 
mercial power  of  Congress,  assumes  an  exclusion  of  State  au- 
thority from  all  subjects  in  relation  to  which  that  power  may 
be  exercised,  not  warranted  by  the  adjudications  of  this  court, 
notwithstanding  the  strong  expressions  used  by  some  of  its 
judges.  That  power  is  indeed  without  limitation.  It  author- 
izes Congress  to  prescribe  the  conditions  upon  which  com- 
merce  in  all  its  forms  shall  be  conducted  beti^een  our  citizens 
and  the  citizens  or  subjects  of  other  countries,  and  between  the 
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citizens  of  the  several  States,  and  to  adopt  measures  to  promote 
its  growth  and  insure  its  safety.  And  as  commerce  embraces 
navigation,  the  improvement  of  harbors  and  bays  along  our 
coast,  and  of  navigable  rivers  within  the  States  connecting; 
with  them,  falls  within  the  power.  The  subjects,  indeed,  upon 
which  Congress  can  act  under  this  power  are  of  infinite  variety, 
requiring  for  their  successful  management  different  plans  oi 
modes  of  treatment.  Some  of  them  are  national  in  their  char- 
acter, and  admit  and  require  uniformity  of  regulation,  affecting 
alike  all  the  States;  others  are  local,  or  are  mere  aids  to  com- 
merce, and  can  only  be  properly  regulated  by  provisions  adapted 
to  their  special  circumstances  and  localities.  Of*  the. former 
class  may  be  mentioned  all  that  portion  of  commerce  with 
foreign  countries  or  between  the  States  which  consists  in  the 
transportation,  purchase,  sale,  and  exchange  of  commodities. 
Here  there  can  of  necessity  be  only  one  system  or  plan  of  f  eg- 
ulations,  and  that  Congress  alone  can  prescribe.  Its  non-action 
in  such  cases  with  respect  to  any  particular  commodity  or  mode 
of  transportation  is  a  declaration  of  its  purpose  that  the  com- 
merce in  that  commodity  or  by  that  means  of  transportation 
shall  be  free.  There  would  otherwise  be  no  security  against 
conflicting  regulations  of  different  States,  each  discriminating 
in  favor  of  its  own  products  and  citizens,  and  against  the  prod- 
ucts and  citizens  of  other  States.  And  it  is  a  matter  of  pub- 
lic history  that  the  object  of  vesting  in  Congress  the  power  to 
regulate  commerce  with  foreign  nations  and  among  the  States 
was  to  insure  uniformity  of  regulation  against  conflicting  and 
discriminating  State  legislation. 

Of  the  class  of  subjects  local  in  their  nature,  or  intended  as 
mere  aids  to  commerce,  which  are  best  provided  for  by  special 
regulations,  may  be  mentioned  harbor  pilotage,  buoys,  and 
beacons  to  guide  mariners  to  the  proper  channel  in  which  to 
direct  their  vessels. 

The  rules  to  govern  harbor  pilotage  must  depend  in  a  great 
degree  upon  the  peculiarities  of  the  ports  where  they  are  to  be 
enforced.  It  has  been  found  by  experience  that  skill  and  effi- 
ciency on  the  part  of  local  pilots  is  best  secured  by  leaving 
this  subject  principally  to  the  control  of  tbo  States.  Their 
authority  to  act  upon  the  matter  and  legulate  the  whole  sub- 
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ject,  in  the  absence  of  legislation  by  Congress,  lias  been  recog- 
nized by  this  court  in  repeated  instances.  In  Cooley  y.  Board 
of  Wardens  of  the  Fort  of  Philadelphia^  the  court  refers  to  the 
act  of  Congress  of  1789,  declaring  that  pilots  should  continue 
to  be  regulated  by  such  laws  as  the  States  might  respectively 
thereafter  enact  for  that  purpose,  and  observes  that  ^^  it  mani- 
fests the  understanding  of  Congress,  at  the  outset  of  the  gov- 
emment,  that  the  nature  of  this  subject  is  not  such  as  to 
require  its  exclusive  legislation.  The  practice  of  the  States 
and  of  the  national  government  has  been  in  conformity  with 
this  declaration,  from  the  origin  of  the  national  government  to 
this  time;  and  the  nature  of  the  subject,  when  examined,  is 
such  as  to  leave  no  doubt  of  the  superior  fitness  and  propriety, 
not  to  say  the  absolute  necessity,  of  different  systems  of  regu- 
jation,  drawn  from  local  knowledge  and  experience  and  con- 
formed to  local  wants."     12  How.  299,  820. 

Buoys  and  beacons  are  important  aids,  and  sometimes  are 
essential  to  the  safe  navigation  of  vessels,  in  indicating  the 
channel  to  be  followed  at  the  entrance  of  harbors  and  in  rivers, 
and  their  establishment  by  Congress  is  undoubtedly  within  its 
commercial  power.  But  it  would  be  extending  that  power  to 
ihe  exclusion  of  State  authority  to  an  unreasonable  degree  to 
hold  that  whilst  it  remained  unexercised  upon  this  subject,  it 
would  be  unlawful  for  the  State  to  provide  the  buoys  and  bea- 
cons required  for  the  safe  navigation  of  its  harbors  and  rivers, 
and  in  case  of  their  destruction  by  storms  or  otherwise  it  could 
not  temporarily  supply  their  places  until  Congress  could  act  in 
the  matter  and  provide  for  their  re-establishment.  That  power 
which  every  State  possesses,  sometimes  termed  its  police  power, 
by  which  it  legislates  for  the  protection  of  the  lives,  health, 
and  property  of  its  people,  would  justify  measures  of  this  kind. 

The  uniformity  of  commercial  regulations,  which  the  grant 
to  Congress  was  designed  to  secure  against  conflicting  State 
provisions,  was  necessarily  intended  only  for  cases  where  such 
uniformity  is  practicable.  Where  from  the  nature  of  the  sub- 
ject or  the  sphere  of  its  operation  the  case  is  local  and  limited, 
special  regulations  adapted  to  the  immediate  locality  could 
only  have  been  contemplated.  State  action  upon  such  subjects 
can  constitute  no  interference  with  the  commercial  power  of 
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Congress,  for  T^hen  that  acts  the  State  uuthoritj  is  superseded 
Tiiaction  of  Congress  upon  these  subjects  of  a  local  nature  oi 
operation,  unlike  its  inaction  upon  matters  affecting  all  the 
States  and  requiring  uniformity  of  regulation,  is  not  to  be 
taken  as  a  declaration  that  nothing  shall  be  done  with  respect 
to  them,  but  is  rather  to  be  deemed  a  declaration  that  for  the 
time  being,  and  until  it  sees  fit  to  act,  they  may  be  regulated 
by  State  authority. 

The  improvement  of  harbors,  bays,  and  navigable  rivers 
within  the  States  falls  within  this  last  category  of  cases.  The 
control  of  Congress  over  them  is  to  insure  freedom  in  their 
navigation,  so  far  as  that  is  essential  to  the  exercise  of  its  com- 
mercial power.  Such  freedom  is  not  encroached  upon  by  the 
removal  of  obstructions  to  their  navigability  or  by  other  legiti- 
mate improvement.  The  States  have  as  full  control  over  their 
purely  internal  commerce  as  Congress  has  over  commerce 
among  the  several  States  and  with  foreign  nations ;  and  to 
promote  the  growth  of  that  internal  commerce  and  insure  its 
safety  they  have  an  undoubted  right  to  remove  obstructions 
from  their  harbors  and  rivers,  deepen  their  channels,  and  im- 
prove them  generally,  if  they  do  not  impair  their  free  naviga- 
tion as  permitted  under  the  laws  of  the  United  States,  or  defeat 
any  system  for  the  improvement  of  their  navigation  provided 
by  the  general  government.  Legislation  of  the  States  for  the 
purposes  and  within  the  limits  mentioned  does  not  infringe  upon 
the  commercial  power  of  Congress  ;  and  so  we  hold  that  the 
act  of  the  State  of  Alabama  of  Feb.  16,  1867,  to  provide  for 
the  "  improvement  of  the  river,  bay,  and  harbor  of  Mobile,"  is 
not  invalid. 

There  have  been,  it  is  true,  expressions  by  individual  judges 
of  this  court,  going  to  the  length  that  the  mere  grant  of  the 
commercial  power,  anterior  to  any  action  of  Congress  under  it, 
is  exclusive  of  all  State  authority ;  but  there  has  been  no  ad- 
judication of  the  court  to  that  effect.  In  the  opinion  of  the 
court  in  GUbbans  v.  Ogden^  the  first  and  leading  case  upon  the 
construction  of  the  commercial  clause  of  the  Constitution,  and 
which  opinion  is  recognized  as  one  of  the  ablest  of  the  great 
Chief  Justice  then  presiding,  there  are  several  expressions 
which  would  indicate,  and  his  general  reasoning  would  tend  to 
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the  same  conclusion,  that  in  his  judgment  the  grant  of  the 
commercial  power  was  of  itself  sufficient  ^  exclude  all  action 
of  the  States ;  and  it  is  upon  them  that  the  advocates  of  the 
exclusive  theory  chiefly  rely ;  and  yet  he  takes  care  to  observe 
that  the  question  was  not  involved  in  the  decision  required  by 
that  case.  ^*  In  discussing  the  question  whether  this  power  is 
still  in  the  States,"  he  observes  that,  ^^  in  the  case  under  con- 
sideration, we  may  dismiss  from  it  the  inquiry,  whether  it 
is  surrendered  by  the  mere  grant  to  Congress,  or  is  retaiued 
until  Congress  shall  exercise  the  power.  We  may  dismiss 
that  inquiry,  because  it  has  been  exercised,  and  the  regulations 
which  Congress  deemed  it  proper  to  make  are  now  in  fuU 
operation.  The  sole  question  is,  Can  a  State  regulate  com- 
merce with  foreign  nations  and  among  the  several  States  while 
Congress  is  regulating  it?"  And  the  decision  was  necessa- 
rily restricted  by  the  limitations  of  the  question  presented.  It 
determined  that  the  grant  of  power  by  the  Constitution,  accom- 
panied by  legislation  under  it,  operated  as  an  inhibition  upon 
the  States  from  interfering  with  the  subject  of  that  legislation. 
The  acts  of  New  York  giving  to  Livingston  and  Fulton  an 
exclusive  right  to  navigate  all  the  waters  within  its  jurisdic- 
tion, with  vessels  propelled  by  steam,  for  a  certain  period, 
being  in  collision  with  the  laws  of  Congress  regulating  the 
coasting  trade,  were,  therefore,  adjudged  to  be  unconstitutional. 
This  judgment  was  rendered  in  1824.  9  Wheat.  1.  Some 
years  later  (1829)  the  case  of  Wilhon  v.  Blackbird  Creek  Marsh 
Company  came  before  the  court.  There  a  law  of  Delaware 
authorizing  the  construction  of  a  bridge  over  one  of  its  small 
navigable  streams,  which  obstructed  the  navigation  of  the 
stream,  was  held  not  to  be  repugnant  to  the  commercial  power 
of  Congress.  The  court,  Chief  Justice  Marshall  delivering  its 
opinion,  placed  its  decision  entirely  upon  the  absence  of  any 
congressional  legislation  on  the  subject.  Its  language  waa :  ^^  If 
Congress  had  passed  any  act  which  bore  upon  the  case  ;  any 
act  in  execution  of  the  power  to  regulate  commerce,  the  object 
of  which  was  to  control  State  l^islation  over  those  small 
navigable  creeks  into  which  the  tide  flows,  and  which  abound 
throughout  the  lower  country  of  the  Middle  and  Southern 
States,  —  we  should  not  feel  much  difficulty  in  saying  tliat  a 
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State  law  coming  in  conflict  with  such  act  would  be  Toid.  But 
Congress  has  passed  no  such  act.  The  repugnancy  of  the  law 
of  Delav^are  to  the  Constitution  is  placed  entirely  on  its  repug- 
nancy to  the  power  to  regulate  commerce  with  foreign  nations 
and  among  the  several  States,  —  a  power  which  has  not  been 
so  exercised  as  to  affect  the  question."     2  Pet.  246,  252. 

In  the  License  Caaet^  which  were  before  the  court  in  1847, 
there  was  great  diversity  of  views  in  the  opinions  of  the  differ- 
ent judges  upon  the  operation  of  the  grant  of  the  commercial 
power  of  Congress  in  the  absence  of  congressional  legislation. 
Extreme  doctrines  upon  both  sides  of  the  question  were  asserted 
by  some  of  the  judges,  but  the  decision  reached,  so  far  as  it  can 
be  viewed  as  determining  any  question  of  construction,  was 
confirmatory  of  the  doctrine  that  legislation  of  Congress  is 
essential  to  prohibit  the  action  of  the  States  upon  the  subjects 
there  considered. 

But  in  1851,  in  the  case  of  Cooley  v.  Board  of  Wardens  of 
the  Port  of  Philadelphia^  to  which  we  have  already  referred, 
the  attention  of  the  court  appears  to  have  been  for  the  first 
time  drawn  to  the  varying  and  different  regulations  required  by 
the  different  subjects  upon  which  Congress  may  legislate  under 
the  commercial  power ;  and  from  this  consideration  the  conclu- 
sion was  reached,  that,  as  some  of  these  subjects  are  national 
in  their  nature,  admitting  of  one  uniform  plan  or  system  of 
regulation,  whilst  others,  being  local  in  their  nature  or  oper- 
ation, can  be  best  regulated  by  the  States,  the  exclusiveness  of 
the  power  in  any  case  is  to  be  determined  more  by  the  nature 
of  the  subject  upon  which  it  is  to  operate  than  by  the  terms  of 
the  grant,  which,  though  general,  are  not  accompanied  by  any 
express  prohibition  to  the  exercise  of  the  power  by  the  States. 
The  decision  was  confined  to  the  validity  of  regulations  by  the 
States  of  harbor  pilotage ;  but  the  reasoning  of  the  court  sug- 
gested as  satisfactory  a  solution  as  perhaps  could  be  obtained 
of  the  question  which  had  so  long  divided  the  judges.  The 
views  expressed  in  the  opinion  delivered  are  followed  in  Oil- 
man V.  Philadelphia  (8  Wall.  718),  and  are  mentioned  with 
jipproval  in  Crandall  v.  State  of  Nevada^  6  id.  85.  In  the  first 
of  these  cases  the  court,  after  stating  that  some  subjects  of 
commerce  call  for  uniform  rules  and  national  legislation,  and 
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that  others  can  ^^  be  best  regulated  by  rules  and  provisions  sug- 
gested by  the  varying  circurastances  of  different  localities,  and 
limited  in  their  operation  to  such  localities  respectively,"  says, 
'*  Avhether  the  power  in  any  given  case  is  vested  exclusively  in 
the  general  government  depends  upon  the  nature  of  the  subject 
to  be  regulated/'  This  doctrine  was  subsequently  recognized 
in  the  case  of  Weltan  v.  State  of  Missouri  (91  U.  S.  275),  in 
Henderson  v.  Mayor  of  New  York  (92  id.  259),  and  in  numer- 
ous other  cases ;  and  it  may  be  considered  as  expressing  the 
final  judgment  of  the  court. 

Perhaps  some  of  the  divergence  of  views  upon  this  question 
among  former  judges  may  have  arisen  from  not  always  bearing 
in  mind  the  distinction  between  commerce  as  strictly  defined, 
and  its  local  aids  or  instruments,  or  measures  taken  for  its  im- 
provement. Commerce  with  foreign  countries  and  among  the 
States,  strictly  considered,  consists  in  intercourse  and  traffic, 
including  in  these  terms  navigation  and  the  transportation  and 
transit  of  persons  and  property,  as  well  as  the  purchase,  sale, 
and  exchange  of  commodities.  For  the  regulation  of  commerce 
as  thus  defined  there  can  be  only  one  system  of  rules  applicable 
alike  to  the  whole  country ;  and  the  authority  which  can  act  for 
the  whole  country  can  alone  adopt  such  a  system.  Action  upon 
it  by  separate  States  is  not,  therefore,  permissible.  Language 
affirming  the  exclusiveness  of  the  grant  of  power  over  commerce 
as  thus  defined  may  not  be  inaccurate,  when  it  would  be  so  if 
applied  to  legislation  upon  subjects  which  are  merely  auxiliary 
to  commerce. 

2.  The  second  objection  of  the  appellant  to  the  decree  of  the 
Circuit  Court  is  equally  as  untenable  as  the  first.  The  ques- 
tion of  the  validity  of  the  act  of  Feb.  16,  1867,  under  the  Con- 
stitution of  Alabama  at  the  time  in  force,  was  before  the 
Supreme  Court  of  the  State  in  1871.  It  was  contended  that 
the  act  contravened  the  article  which  forbade  the  taking  of 
private  property  for  public  use  without  just  compensation,  or 
for  private  use,  or  the  use  of  corporations  other  than  municipal <, 
without  the  consent  of  the  owner,  and  the  article  which  re- 
strained the  legislature  from  delegating  power  to  levy  taxes  to 
individuals  or  private  corporations.  The  court  held  that  the 
act  was  not  open  to  objection  on  either  of  these  gi  ounds,  except 
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perhaps  in  the  clause  which  authorized  the  board  of  commis- 
sioners to  assess  dues  or  tolls  to  be  collected  on  vessels  or 
water-craft ;  and  if  that  clause  could  be  deemed  a  delegation  of 
the  taxing  power  under  the  article  mentioned,  that  portion 
only  of  the  act  was  invalid.  The  issue  by  the  president  and 
commissioners  of  revenue  of  Mobile  County  of  bonds  for  the 
improvement  of  the  river,  bay,  and  harbor  of  Mobile  was  not  a 
taking  of  private  property  for  public  use,  within  the  meaning  of 
the  constitutional  clause.  It  was  a'  loan  of  the  credit  of  the 
county  for  a  work  public  in  its  character,  designed  to  be  of 
general  benefit  to  the  State,  but  more  especially  and  immedi- 
ately to  the  county.  The  expenses  of  the  work  were  of  course 
to  be  ultimately  defrayed  by  taxation  upon  the  property  and 
people  of  the  county.  But  neither  is  taxation  for  a  public  pur- 
pose, however  great,  the  taking  of  private  property  for  public 
use,  in  the  sense  of  the  Constitution.  Taxation  only  exacts  a 
contribution  from  individuals  of  the  State  or  of  a  particular 
district,  for  the  support  of  the  government,  or  to  meet  some 
public  expenditure  authorized  by  it,  for  which  they  receive 
compensation  in  the  protection  which  government  affords,  or 
in  the  benefits  of  the  special  expenditure.  But  when  private 
property  is  taken  for  public  use,  the  owner  receives  full  com- 
pensation. The  taking  differs  from  a  sale  by  him  only  in  that 
the  transfer  of  title  may  be  compelled,  and  the  amount  of  com- 
pensation be  determined  by  a  jui*y  or  officers  of  the  government 
appointed  for  that  purpose.  In  the  one  case,  the  party  bears 
only  a  share  of  the  public  burdens  ;  in  the  other,  he  exchanges 
his  property  for  its  equivalent  in  money.  The  two  things  are 
essentially  different. 

The  objection  to  the  act  here  raised  is  different  from  that 
taken  in  the  State  court.  Here  the  objection  urged  is  that  it 
fastens  upon  one  county  tlie  expense  of  an  improvement  for 
the  benefit  of  the  whole  State.  Assuming  this  to  be  so,  it  is 
not  an  objection  which  destroys  its  validity.  When  any  pub- 
lic work  is  authorized,  it  rests  with  the  legislature,  unless  re- 
strained by  constitutional  provisions,  to  determine  in  what 
manner  the  means  to  defray  its  cost  shall  be  raised.  It  may 
apportion  the  burden  ratably  among  all  the  counties,  or  othei 
particular  subdivisions  of  the  State,  or  lay  the  greater  share 
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or  the  whole  upon  that  countj  or  portion  of  the  State  specially 
and  immediately  benefited  by  the  expenditure. 

It  may  be  that  the  act  in  imposing  upon  the  county  of  Mobile 
the  entire  burden  of  improving  the  river,  bay,  and  harbor  of 
Mobile  is  harsh  and  oppressive,  and  that  it  would  have  been 
more  just  to  the  people  of  the  county  if  the  legislature  had 
apportioned  the  expenses  of  the  improvement,  which  was  to 
benefit  the  whole  State,  among  all  its  counties.  But  this  court 
is  not  the  harbor,  in  which  the  people  of  a  city  or  county  can 
find  a  refuge  from  ill-advised,  unequal,  and  oppressive  State 
legislation.  The  judicial  power  of  the  Federal  government  can 
only  be  invoked  when  some  right  under  the  Constitution,  laws, 
or  treaties  of  the  United  States  is  invaded.  In  all  other  cases, 
the  only  remedy  for  the  evils  complained  of  rests  with  the  peo- 
ple, and  must  be  obtained  through  a  change  of  their  represent- 
atives. They  must  select  agents  who  will  correct  the  injurious 
legislation,  so  far  as  that  is  practicable,  and  be  more  mindful 
than  their  predecessors  of  the  public  interests. 

3.  The  objection  that  the  right  of  the  complainants  to  relief 
is  barred  by  a  previous  adjudication  in  the  courts  of  the  State 
against  their  claim  arises  in  this  wise :  After  the  complainants 
had  performed  their  work  on  the  harbor  of  Mobile  under  the 
contract  with  the  harbor  commissioners,  of  June,  1872,  and  the 
work  had  been  approved  and  accepted,  the  legislature  passed 
the  act  of  April  19,  1873,  to  regulate  the  further  proceedings 
of  the  board,  restricting  the  issue  of  bonds  to  the  amount, 
including  those  already  issued,  of  $200,000,  and  declaring  that 
the  harbor  board  should  not,  under  any  pretence  whatever,  be 
entitled  to  receive  bonds  to  any  greater  amount.  Bonds  to  that 
amount  had  already  been  delivered  to  the  board,  and  for  six  of 
them,  the  number  to  which  they  were  entitled,  the  complain- 
ants applied.  The  delivery  of  the  bonds  being  refused,  they 
brought  suit  against  the  county  of  Mobile  to  obtain  them  or 
their  value. 

Two  grounds  were  alleged  on  which  the  responsibility  of  the 
county  was  asserted :  one,  that  the  harbor  board  had  ceased  to 
have  anything  to  do  with  the  improvement  of  the  river,  bay,  and 
harbor  of  Mobile,  and  had  turned  over  all  the  money  and  bonds 
left  in  its  possession  to  the  ofiScials  of  the  county;  the  other, 
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that  the  county  tlirough  its  officials  bad  bought  from  the  harbor 
board  thirty-one  of  the  two  hundred  bonds  issued,  at  a  price 
less  than  their  market  value,  and  had  refused  to  deliver  to  the 
complainants  the  six  due  to  them  which  they  had  demanded. 

The  District  Court  gave  a  decree  for  the  complainants,  but 
the  Supreme  Court  reversed  it,  holding  that  upon  the  first 
ground  the  complainants  were  mistaken  as  to  the  situation  of 
the  harbor  board,  and  that  it  continued  to  exist  for  the  purpose 
of  winding  up  and  settling  its  business ;  and  upon  the  second 
ground,  that  although  thirty-one  of  the  bonds  had  been  pur- 
chased as  stated,  they  had  been  cancelled  before  the  complain- 
ants made  the  demand  for  six  of  them ;  and  it  was  shown  by 
the  county  that  there  still  remained  with  the  harbor  boaixl 
unaccounted  for  twenty-three  of  the  two  hundred  bonds,  which 
were  more  than  sufficient  to  pay  the  complainants  and  other 
debts  which  the  board  owed.  The  court  therefore  decided  that 
the  delinquency  complained  of  was  that  of  the  harbor  board 
and  not  of  the  county ;  that  the  only  obligations  imposed  upon 
the  county  were  that  it  should  issue  its  bonds  upon  the  de- 
mand of  the  harbor  board,  and  pay  them  according  to  their 
stipulations;  and  as  it  appeared  that  the  county  officials  had  de- 
livered to  the  board  the  ^hole  amount  of  the  bonds  demanded, 
and  that  this  amount  was  ample  for  the  fulfilment  of  the  obli- 
gations contracted  for,  the  suit  could  not  be  maintained.  The 
decree  was,  therefore,  reversed  and  the  bill  dismissed,  but  with- 
out prejudice^  —  a  condition  which  prevented  the  adjudication 
from  operating  as  a  bar  to  the  same  claim,  if  the  complainants 
could  in  another  suit  obviate  the  defects  of  the  existing  bill.  In 
the  present  suit  they  have  obviated  these  defects.  They  allege 
and  prove  that  the  harbor  board  had  disposed  of  all  the  bonds 
it  had  received  before  the  passage  of  the  act  of  April  19,  1873, 
restricting  the  number  to  be  issued,  and  that  it  had  turned  over 
to  the  officials  of  the  county  neither  bonds  nor  proceeds  to  meet 
the  demand  of  the  complainants.  The  two  suits,  though  seek- 
ing the  same  relief,  rest  upon  a  different  state  of  facts,  and 
the  adjudication  in  the  one  constitutes,  therefore,  no  bar  to  a 
recovery  in  the  other. 

4.  But  it  is  finally  objected  that  the  case  presented  by  the  bill 
is  not  one  for  the  cognizance  of  a  court  of  equity.     This  objeo- 
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tion  is  important  only  from  the  supposed  effect  of  the  decision 
of  the  Supreme  Court  of  the  State  in  the  first  suit  against  the 
county  brought  by  the  complainants.  It  appears  to  have  been 
taken  for  gianted  by  counsel,  and  also  by  the  court  below,  that 
the  Supreme  Court  of  the  State  had  decided  that  the  harbor 
board  was  not  the  agent  of  the  county  in  making  the  contract 
with  the  complainants.  We  do  not  so  read  its  opinion.  It 
only  says  that  the  board  was  created  by  the  General  Assembly 
of  the  State,  and  was  not  an  agent  appointed  by  the  county  of 
Mobile.  It  does  not  state  that  the  board  was  not  an  agent  of 
the  county,  but  only  that  its  appointment  was  not  from  the 
county,  and  that  it  drew  its  existence  and  authority  from  the 
statute  of  the  State.  It  is  not  necessary  to  constitute  an  agency 
of  a  political  subdivision  of  a  State  that  its  officials  should  be 
elected  by  its  people  or  be  appointed  with  their  assent.  It  is 
enough  to  give  them  that  character  that,  however  appointed, 
they  are  authorized  by  law  to  act  for  the  county,  district,  or 
other  political  subdivision.  Here,  the  harbor  board,  created 
by  a  law  of  the  State,  was  authorized  to  make  contracts  for  a 
public  work  in  which  the  county  was  specially  interested,  and 
by  which  it  would  be  immediately  and  directly  benefited,  and  to 
require  obligations  of  the  county  to  meet  the  expenses  incurred. 
It  is  a  mere  battle  of  words  to  contend  that  it  was,  or  was  not, 
an  agent  of  the  county  because  its  members  were  appointed  by 
some  exterior  authority.  It  is  enough  in  this  case  that  by 
force  of  the  law  of  its  creation  it  could  bind  the  county  for 
work  for  which  it  contracted.  Having  thus  bound  the  county, 
the  contractors  are  entitled  to  the  bonds  stipulated,  or  their 
equivalent  in  money.  If  for  any  cause,  the  repeal  of  the  law 
creating  the  harbor  board,  or  the  refusal  of  its  members  or  other 
officials  to  act,  the  contract  cannot  be  specifically  enforced,  a 
court  of  equity  will  order  compensation  in  damages  from  the 
party  ultimately  liable.  That  court  will  free  the  case  from  all 
technical  embarrassments,  to  the  end  that  justice  may  be  done 
to  those  who  have  trusted  to  the  law,  and  the  responsibility 
of  parties  receiving  benefits  under  it.  The  case  here  is  not 
different  in  principle  from  the  ordinary  case  of  a  party  being 
unable  to  comply  with  his  contract  when  specific  performance 
is  demanded.     If,  for  example,  there  be  a  contract  for  the  pur 
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chase  of  land  with  which  the  purchaser  has  complied,  but  in 
which  the  vendor  has  failed,  a  court  of  equity  will  take  juris- 
diction ;  and  if  it  be  seen  that  the  vendor,  from  subsequent  sales 
or  otherwise,  cannot  comply  with  a  decree  for  a  specific  per- 
formance, the  court  will  adjudge  compensation  in  damages.  So 
here,  the  court  will  grant  the  relief  which  the  complainants, 
under  their  contract,  are  entitled  to  have,  if  such  relief  can  be 
obtained  from  the  county  ;  but  if  by  reason  of  intervening  ob- 
stacles since  the  contract  was  made  whether  arising  from  laches 
or  default  of  its  officials  or  repealing  legislation,  this  cannot  be 
secured,  an  alternative  and  compensatory  decree,  that  is,  one  for 
a  money  equivalent  in  the  form  of  damages,  will  be  directed. 
And  as  this  has  been  done  in  the  present  case,  the  decree  is 

Affirmed, 


TiLOHMAN  V.   PbOOTOB. 

1.  Letters-patent  for  a  proceM,  irrespectiye  of  the  particular  mode  or  form  of 

apparatus  for  canying  it  into  effect,  are  admissible  under  the  patent  laws 
of  the  United  States. 

2.  To  sustain  such  letters,  the  patentee  should  be  tlie  first  and  original  inyentor 

of  the  process,  and  claim  it  in  them.  If  the  means  of  carrying  it  out 
are  not  obvious  to  ordinary  mechanics  skilled  in  the  art,  his  specification 
should  describe  some  mode  of  carrying  it  out  which  will  produce  a  useful 
result. 

8.  A  party  who  subsequently  discoyers  a  new  mode  of  carrying  out  a  patented 
process,  and  obtains  letters-patent  therefor,  is  not  entitled  to  use  the  process 
without  the  consent  of  the  patentee  thereof. 

4.  Mitchell  v.  TUghman  (19  Wall.  287)  reviewed  and  overruled;  and  the  letters- 
patent  No.  11,766,  granted  Oct.  3, 1864,  to  Richard  A.  Tilghman,  and  subse- 
quently renewed  and  extended,  relating  to  the  manufacture  of  fat  acids, 
sustained  as  letters  for  a  process. 

h.  O'ReiHy  V.  Mane  (16  How.  62)  and  Neilaon  v.  Thompson  (Web.  P.  C.  276)  com- 
mented upon  and  explained. 

Appbal  from  the  Circuit  Coart  of  the  United  States  for  the 
Southern  District  of  Ohio. 

This  is  a  suit  in  equity  brought  by  Richard  A.  Tilghman, 
against  William  Proctor,  James  Gamble,  W.  A.  Proctor,  Jamet 
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N.  Gamble,  and  George  H.  Proctor,  complaining  of  their  in- 
fringement of  letters-patent  No.  11,766,  granted  to  him,  bear- 
ing  date  Oct.  8,  1854,  and  subsequently  renewed  and  extended, 
for  a  process  for  obtaining  free  fat  acids  and  glycerine  from 
fatty  bodies.  The  answer  denies  the  validity  of  the  letters  and 
the  alleged  infringement  of  them.  On  a  final  hearing  upon  the 
[)Ieadings  and  proofs,  the  bill  was  dismissed,  and  he  appealed. 
The  case  is  fully  stated  m  the  opinion  of  the  court. 

Mr.  George  Harding  for  the  appellant. 

Mr,  Charles  B,  Collier  and  Mr.  Matthew  H.  Carpenter  tot  the 
appellees. 

Mr.  Justice  Bradley  delivered  the  opinion  of  the  court. 

This  case  involves  a  consideration  of  the  same  patent  which 
was  the  subject  of  litigation  in  the  case  of  Mitchell  v.  TUghman^ 
reported  in  19th  Wallace,  287.  The  evidence  in  the  present 
case,  which  is  quite  an  unwieldy  mass,  is  much  the  same  as  in 
that,  being  supplemented,  however,  by  the  testimony  of  the 
patentee  respecting  the  nature  of  his  original  experiments  and 
the  practicability  of  using  profitably  the  coil  apparatus  de- 
scribed in  the  patent,  together  with  certain  exhibits  relating 
to  the  novelty  of  the  alleged  invention.  Upon  the  renewed 
consideration  which  has  been  given  to  the  subject,  the  court  is 
unanimously  of  opinion,  contrary  to  the  decision  in  the  Mitch- 
ell case,  that  the  patent  of  Tilghman  must  be  sustained  as  a 
patent  for  a  process,  and  not  merely  for  the  particular  mode 
of  applying  and  using  the  process  pointed  out  in  the  specifici^ 
tion,  and  that  the  defendants  have  infringed  it  by  the  processes 
used  by  them. 

The  patent  in  question  relates  to  the  treatment  of  fats  and 
oils,  and  is  for  a  process  of  separating  their  component  parts 
so  as  to  render  them  better  adapted  to  the  uses  of  the  arts. 
It  was  discovered  by  Chevreul,  an  eminent  French  chemist, 
as  early  as  1813,  that  ordinary  fat,  tallow,  and  oil  are  r^- 
ular  chemical  compounds,  consisting  of  a  base  which  has 
been  termed  glycerine,  and  of  different  acids,  termed  generally 
fat  acids,  but  specifically,  stearic,  margaric,  and  oleic  acids. 
These  acids,  in  combination  severally  with  glycerine,  form 
stearine,  margarine,  and  oleine.     They  are  found  in  different 
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proportions  in  the  various  neutral  fats  and  oils ;  steKrine  pre- 
dominating in  some,  margarine  in  others,  and  oleine  in  others. 
When  separated  from  their  base  (glycerine),  they  take  up  an 
equivalent  of  water,  and  are  called  free  fat  acids.  In  this  state 
tliey  are  in  a  condition  for  being  utilized  in  the  arts.  The 
stearic  and  margaric  acids  form  a  whitish,  semi-transparent, 
hard  substance,  resembling  spermaceti,  which  is  manufactured 
into  candles.  They  are  separated  from  the  oleic  acid,  which 
is  a  tbiu  oily  fluid,  by  hydrostatic  or  other  powerful  pressure ; 
the  oleine  being  used  for  manufacturing  soap,  and  other  pur- 
poses. The  base,  glycerine,  when  purified,  has  come  to  be  quite 
a  desirable  article  for  many  uses. 

The  complainant's  patent  is  dated  the  third  day  of  October, 
1854,  and  relates  back  to  the  ninth  day  of  January  of  that 
year,  being  the  date  of  an  English  patent  granted  to  the  pat- 
entee for  the  same  invention.  It  has  but  a  single  claim,  the 
words  of  which  are  as  follows:  "Having  now  described  the 
nature  of  my  said  invention,  and  the  manner  of  perform- 
ing the  same,  I  hereby  declare  that  I  claim,  as  of  my  inven- 
tion, the  manufacturing  of  fat  acids  and  glycerine  from  fatty 
bodies  by  the  action  of  water  at  a  high  temperature  and  pres^ 
sure." 

In  the  case  of  Mitchell,  the  majority  of  the  court  was  of 
opinion  that  in  the  application  of  the  process  thus  claimed  the 
patentee  was  confined  to  the  method  of  using  the  process  par- 
ticularly pointed  out  in  the  specification ;  and  as,  by  that,  it 
was  proposed  to  produce  a  very  rapid  separation  of  the  fatty 
elements  by  the  use  of  a  high  degree  of  heat,  the  operation 
being  effected  in  the  space  of  ten  minutes  by  forcing  the  fat, 
mixed  with  water,  through  a  long  coil  of  strong  iron  tube  pass- 
ing through  an  oven  or  furnace  where  it  was  subjected  to  a 
temperature  equal  to  that  of  melting  lead,  or  612°  Fah. ;  it  was 
concluded  by  the  court  that  the  producing  of  the  same  result 
in  a  boiler  subjected  to  only  400°  Fah.,  and  requiring  a  period 
of  several  hours  to  effect  the  desired  separation,  was  not  an 
infringement  of  the  patent,  although  the  process  by  which  the 
effect  was  produced  —  namely,  the  action  of  water,  in  intimate 
mixture  with  the  fat,  at  a  high  temperature  and  under  a  suffi- 
cient pressure  to  prevent  the  formation  of  steam  —  was  undonbt 
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edlj  the  same.  On  furthei*  reflectiou,  we  are  of  opinion  that,  in 
the  ease  referred  to,  sufficient  consideration  was  not  given  to 
the  fact  that  the  patent  is  for  a  process,  and  not  for  any  spe- 
cific mechanism  for  carrying  such  process  into  effect. 

In  order  to  have  a  clearer  understanding  of  the  question,  it  is 
necessary  to  advert  briefly  to  the  history  of  the  art,  and  then 
to  examine  the  terms  of  the  patent  in  greater  detail. 

It  is  conceded  by  the  complainant  that  two  different  pro- 
cesses for  effecting  a  decomposition  of  fats  into  their  component 
elements  had  been  in  practical  operation  prior  to  his  invention. 
These  processes  were  called  respectively  the  alkaline  saponi- 
fication process,  and  the  sulphuric-acid  distillation  pri;ce88.  The 
first  consisted  of  the  manufacture  of  the  fat  into  soap  by  the 
use  of  lime  or  other  alkali ;  and  then,  of  the  decomposition  of 
the  soap,  so  produced,  into  the  fat  acids  by  the  aid  of  hydro- 
chloric or  dilute  sulphuric  acid.  The  decomposition  of  the  soap 
was,  by  a  subsequent  improvement,  effected  by  distillation  in 
an  atmosphere  of  steam.  The  other  process,  called  the  sulphu- 
ric-acid distillation  process,  consisted  of  the  direct  saponifica- 
tion of  fat  by  means  of  concentrated  sulphuric  acid,  and  the 
subsequent  distillation  over  of  the  resulting  fatty  aoids.  By 
this  process,  however,  the  glycerine  was  destroyed. 

The  first  of  these  processes  was  patented  by  Gay  Lussac  and 
Chevreul  in  1825,  but  was  not  brought  into  succesQful  opera- 
tion in  the  manufacture  of  stearic  candles  until  improved  by 
De  Milly  in  1831.  The  second  process  was  proposed  and 
developed  between  1840  and  1850.  It  was  extensively  osed 
during  and  after  that  period  by  the  large  manufacturing  firm 
of  E.  Price  &  Co.,  of  London,  and  their  successors,  Price *8 
Patent  Candle  Company.  Mr.  G.  P.  Wilson,  one  of  the 
shareholders  in  that  establishment,  and  apparently  a  man  of 
accurate  knowledge  on  this  subject,  read  various  papers  illus- 
trative of  the  history  of  the  manufacture  before  learned  socie- 
ties in  England,  extracts  from  which  are  contained  in  the 
record,  and  throw  considerable  light  on  the  matter.  It  appears 
from  his  statements  that  the  distillation  of  the  saponified  fat, 
whether  saponified  by  an  alkali  or  by  sulphuric  acid,  was 
often  accompanied  by  prejudicial  effects  from  the  access  of 
atmospk  erie  air  to  the  contents  of  the  still.     To  remedy  this, 
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he  and  his  associates  adopted  and  patented  the  introduction  of 
superheated  steam  into  the  still  or  vat  containing  the  fat 
acids,  which  excluded  atmosphenc  air,  and  carried  over  the 
fatty  vapors  into  the  receiver  in  a  more  perfect  condition  than 
they  had  before  been  able  to  obtain  them.  These  patents 
were  taken  out  in  1843.  In  the  following  year,  the  same 
parties,  Gwynne  and  Wilson,  found,  what  Dubrunfaut  had 
found  two  or  three  years  before,  that  palm-oil,  which  is  veiy 
fusible  and  manageable,  can  be  distilled  in  its  crude  state,  in 
the  manner  last  described,  that  is,  by  the  introduction  of  steam 
into  the  still,  without  the  intervention  of  saponification ;  and 
the  distilled  product  being  then  steam-boiled  in  water,  acidu- 
lated with  sulphuric  acid,  and  the  water  allowed  to  settle  and 
separate,  the  resulting  substance  would  be  a  fat  acid.  It  is 
not  shown  that  this  process  was  ever  carried  into  successful 
operation  prior  to  Tilghman's  patent ;  and  judging  from  what 
was  done  by  the  Price  Patent  Candle  Company  in  the  way 
of  improvement  immediately  after  becoming  acquainted  with 
Tilghman's  process,  it  is  to  be  inferred  that  the  steam-distilla- 
tion process  (without  saponification)  was  still  an  unsuccessful 
experiment  when  his  patent  was  issued.  This  experiment, 
however,  must  be  regarded  as  the  nearest  approach  to  the 
process  of  Tilghman  of  anything  done  in  the  art  prior  to  it. 

We  do  not  regard  the  accidental  formation  of  fat  acid  in 
Perkins's  steam  cylinder  from  the  tallow  introduced  to  lubri- 
cate the  piston  (if  the  scum  which  rose  on  the  water  issuing 
from  the  ejection  pipe  was  fat  acid)  as  of  any  consequence  in 
this  inquiry.  What  the  process  was  by  which  it  was  gener- 
ated or  formed  was  never  fully  understood.  Those  engaged  in 
the  art  of  making  candles,  or  in  any  other  art  in  which  fat 
acids  are  desirable,  certainly  never  derived  the  least  hint  from 
this  accidental  phenomenon  in  regard  to  any  practicable  pro- 
cess for  manufacturing  such  acids. 

The  accidental  e£Eect8  produced  in  DanielFs  water  barometer 
and  in  Walther's  process  for  purifying  fats  and  oils  preparatory 
to  soap-making,  are  of  the  same  character.  They  revealed  no 
process  for  the  manufacture  of  fat  acids.  If  the  acids  were 
accidentally  and  unwittingly  produced,  whilst  the  opemtora 
were  in  pursuit  of  other  and  different  results,  without  exciting 
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attention  and  without  its  even  being  known  what  was  done  or 
how  it  had  been  done,  it  would  be  absurd  to  say  that  this  was 
an  anticipation  of  Tilghman's  discovery. 

Nor  do  we  regard  the  patent  of  Manicler,  which  was  taken 
out  in  1826,  as  anticipating  the  process  of  Tilghman.  It  is 
true  that  he  directs  a  mixture  of  fat  with  about  one-quarter  of 
its  weight  of  water  to  be  placed  in  a  boiler,  and  subjected  to  a 
heat  suffioient  to  create  a  pressure  equal  to  one  atmosphere 
above  the  natural  atmospheric  pressure  (or  about  250^  Fah.) ; 
the  boiler  being  provided  with  a  safety-valve  which  would 
secure  that  degree  of  pressure.  But,  subject  to  this  pressure, 
the  patent  directed  that  the  mixture  should  be  made  to  boil, 
and  of  coarse  that  the  water  should  be  converted  into  steam : 
the  words  are,  ^^  Apply  fire  to  this  digester  to  melt  and  digest 
the  contained  tallow  or  fat  and  water  and  keep  up  a  mpid 
ebullition  during  about  six  hours/'  It  is  probable,  therefore, 
that  any  decomposition  of  the  fat  which  naay  have  been  pro- 
duced by  this  process  was  due  to  the  steam  formed  and  passing 
through  the  fat,  as  no  means  appears  to  have  been  adopted  for 
keeping  up  the  mixture  of  the  fat  and  water.  But  we  have  no 
evidence  that  the  process  was  ever  successful  in  practice.  One 
of  the  defendants'  witnesses  testifies  that  he  tried  it,  and  though 
he  got  some  results,  he  adds  this  pregnant  observation :  '^  To 
transform  all  the  fat  in  this  way  at  so  low  a  temperature 
would  have  required  many  days/'  He  only  pretends  that  the 
sample  which  he  obtained  showed  by  its  appearance,  as  well  as 
by  its  acid  action,  that  the  separation  had  commenced.  Evi- 
dently, therefore,  this  was  but  an  abandoned  experiment,  since 
we  never  hear  any  mora  of  it  from  1826  down  to  the  trial  of 
this  cause. 

It  is  unnecessary  to  examine  in  detail  other  alleged  anticipa- 
tions of  Tilghman's  process.  We  believe  that  we  have  speci- 
fied the  most  prominent  and  reliable  instances. 

Tilghman's  discovery  was  made  in  1853,  and  was,  in  briefs 
this:  ''That  the  fat  acids  can  be  separated  from  glycerine, 
without  injury  to  the  latter,  by  the  single  and  simple  process 
of  subjecting  the  neutral  fat,  whilst  in  intimate  mixture  with 
water,  to  a  high  degree  of  heat  under  sufficient  pressure  to  pie- 
vent  the  water  from  being  converted  into  steam,  without  tli€ 
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employment  of  any  alkali  or  sulphuric  acid,  or  other  sapon- 
ifying agent ;  the  operation,  even  with  the  most  solid  fats, 
being  capable  of  completion  in  a  very  few  minutes  when  the 
heat  applied  is  equal  to  that  of  melting  Iead»  or  612°  Fah. ; 
but  requiring  several  hours  when  it  is  as  low  as  350°  or  400° 
Fah.  The  only  conditions  are,  a  constant  and  intimate  com- 
mixture of  the  fat  with  the  water,  a  high  degree  of  heat,  and 
a  pressure  sufficiently  powerful  to  resist  the  conversion  of  the 
water  into  steam.  The  result  is,  a  decomposition  of  the  fatty 
body  into  its  elements  of  glycerine  and  fat  aoids,  each  element 
taking  up  the  requisite  equivalent  of  water  essential  to  its  sep- 
arate existence,  and  the  glycerine  in  solution  separating  itself 
from  the  fat  acids  by  settling  to  the  bott.om  when  the  mixed 
products  are  allowed  to  stand  and  cool.  In  this  process  a 
chemical  change  takes  place  in  the  fat  in  consequence  of  the 
presence  of  the  water  and  the  active  influence  of  the  heat  and 
pressure  upon  the  mixture. 

We  are  satisfied  that  Tilghman  was  the  original  discoverer 
of  this  process.  His  priority  was  acknowledged  at  the  time 
by  those  most  interested  to  question  it.  Mr.  Wilson,  to  whose 
statements  reference  has  been  made,  and  who  is  perhaps  more 
justly  entitled  than  any  one  else  to  claim  an  anticipation  of 
Tilghman *s  discovery,  makes  no  such  pretension,  but,  on  the 
contrary,  concedes  Tilghman 's  right  to  priority;  and,  indeed. 
Price's  Patent  Candle  Company,  of  which  Mr.  Wilson  was  a 
member  and  director,  took  a  license  under  Tilghroan's  English 
patent. 

As  having  some  bearing  upon  the  proper  construction  of  the 
patent  in  suit  (which  will  presently  be  more  particularly  ex- 
amined), it  is  proper  to  observe  that  Tilghman's  actual  inven- 
tion, as  demonstrated  in  his  experiments  made  in  1858,  before 
making  any  application  for  a  patent,  was  not  confined  to  the 
use  of  a  coil  of  pipe  in  a  heated  chamber  or  furnace  for  effect- 
ing the  process  which  he  claims,  but  was  frequently  exhibited 
by  using  a  simple  digester,  filled  nearly  fuU  with  a  mixture  of 
fat  and  water,  and  heated  in  a  gas  stove,  or  in  a  vertical  posi- 
tion over  a  gas  lamp  ;  the  mixture  of  fat  with  the  water  being 
kept  up  by  a  loose  metallic  rod  or  jumper,  which  thoroughly 
mixed  the  contents  when  the  digester  was  shaken.     Sometim«=^» 
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the  digester  was  heated  in  a  horizontal  position,  and,  being 
provided  with  thin  copper  partitions  fixed  inside,  was  made  to 
revolve  in  order  to  cause  a  more  perfect  mixture  of  the  materi- 
als. In  using  the  digester,  it  not  being  provided  with  a  safety- 
valve,  a  small  space  was  left  at  the  top  for  the  formation  of 
sufficient  steam  to  prevent,  by  its  elasticity,  the  vessel  from 
exploding. 

In  making  these  experiments  Tilghman  not  only  varied  the 
apparatus,  but  applied  different  degrees  of  heat  in  the  opera- 
tion. The  following  is  his  account  of  some  of  these  proceed- 
ings. He  says :  ^^  Before  applying  for  my  patent  I  had  made 
many  experiments  in  decomposing  by  water  at  temperatures 
below  melting  bismuth,  sometimes  in  the  ooil  form  of  apparatus, 
but  most  frequently  in  digesters.  The  lowest  temperature 
tried  by  me  was  three  hundred  and  fifty  degrees  Pah.  (850^  F.), 
or  120  pounds  pressure  continued  for  four  hours.  The  digester 
was  as  usual  in  a  vertical  position,  but  the  heat  was  in  this 
case  given  by  an  oil-bath.  I  obtained  both  fat  acids  and  gly- 
cerine in  this  experiment,  but  in  such  small  quantities  as  to 
prove  that  though  the  decomposition  did  go  on  at  that  heat, 
yet  it  was  very  slow  compared  with  the  higher  heats.  I  find 
notes  of  another  experiment,  July  15,  1854,  in  the  coil  appara- 
tus, with  palm-oil,  made  at  the  melting-point  of  tin,  440^  Fah., 
860  pounds  pressure.  It  was  pumped  through  the  coil  very 
slowly,  so  as  to  give  about  thirty  minutes'  heat,  and  found  to 
be  partly  decomposed,  so  that  it  was  returned  to  the  inlet  end 
of  the  apparatus  and  pumped  through  a  second  time  at  the 
same  rate  and  heat,  which  produced  perfect  decomposition  of 
the  palm-oil  into  fat  acids  and  solution  of  glycerine.  Ten 
minutes'  exposure  would  have  perfectly  decomposed  palm-oil 
at  the  heat  of  melting  bismuth,  610°  Fah.  Yet  I  found  70** 
lower  heat  required  six  times  as  long  to  produce  the  same 
effect.  I  had  often  decomposed  tallow  at  510°  Fah.  before 
taking  out  my  patent,  not  in  the  coil  apparatus,  but  in  the 
simple  vertical  digester.  In  this  case  I  had  to  allow  increased 
time  on  account  of  the  imperfect  contact  of  the  fat  and  water 
in  addition  to  that  required  by  the  diminished  temperature." 

In  the  course  of  his  testimony,  Tilghman  explains  why,  in 
his  patent,  he  specially  recommended  the  use  of  the  high  tern- 
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pemture  of  melting  lead  iu  applying  his  process  to  practical 
use.  He  says :  "  Many  experiments  had  shown  me  that  at 
these  higher  temperatures  the  decomposition  was  carried  on 
with  the  greatest  economy  of  fuel  and  cost  of  apparatus. 
When  in  London  in  1847, 1  had  found  Perkins'  house-warming 
apparatus,  consisting  of  coils  of  hundreds  of  feet  of  pipe,  con- 
taining water  at  the  temperature  of  melting  lead,  had  long 
been  in  extensive  domestic  use  there.  On  returning  to  London 
in  1858,  I  found  the  same  apparatus  largely  used  for  heating 
bakers'  ovens.  As  I  thus  found  such  heats  and  pressures  were 
perfectly  practical  and  safe,  as  well  as  economical,  I  thought  I 
was  bound  to  describe  my  invention  in  what  I  then  believed 
to  be  the  best  mode  of  carrying  it  out,  and  that,  as  I  was  the 
discoverer  of  the  chemical  fats,  I  could  then  claim  broadly  as 
my  process  the  use  of  water  highly  heated  and  under  pressure 
to  decompose  fats,  no  matter  what  temperature  or  apparatus 
was  used/' 

And  being  asked  for  his  present  view  as  to  the  practicability, 
Bconomy,  and  safety  of  the  higher  temperatures  as  compared 
with  lower  temperatures,  he  said  :  "  I  think  the  high-pressure 
apparatus  is  much  more  economical,  both  in  the  first  cost  and 
in  the  expense  of  working.  Its  principal  disadvantage  is  that 
ordinary  engineers  are  not  familiar  with  its  management,  and 
consequently  dislike  it." 

In  December,  1858,  Tilghman,  having  completed  his  experi 
ments  to  his  own  satisfaction,  filed  a  caveat  in  the  Patent 
Office  preparatory  to  taking  out  a  patent  for  his  invention.  In 
this  caveat  he  says :  "  The  invention  consists  in  subjecting 
animal  and  vegetable  fatty  and  oily  substances  containing 
glycerine  to  a  high  temperature  and  pressure  in  close  vessels, 
mixed  with  different  agents,  according  to  the  effect  desired  to 
be  produced  upon  the  fatty  matter.  Thus,  when  I  wish  to 
convert  the  neutral  fatty  substances  into  fatty  acids  and  gly- 
cerine, I  pump  a  mixture  of  the  fat  and  water,  under  great 
pressure,  through  a  series  of  strong  metal  tubes,  kept  at  about 
the  heat  of  melting  lea4,  and  provided  with  a  cooling- worm 
and  safety-valve  at  its  outlet.  The  neutral  fatty  substance  is 
decomposed  by  the  process,  and  the  fat  acid  and  solution  of 
glycerine  which  issue  through  tlie  safety-valve  separate  by 
settling." 
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Tilghman  soon  after  repaired  to  England  and  took  out  a 
patent  there,  dated  the  ninth  day  of  January,  1854,  and  sealed 
the  25th  of  March.  He  immediately  put  in  operation  an  ap- 
paratus for  exhibiting  his  process  on  a  small  scale.  Mr.  Wil* 
son,  before  mentioned,  witnessed  his  experiments,  and  thus 
speaks  of  them  in  a  paper  communicated  to  the  Journal  of  the 
Society  of  Arts,  Jan.  26,  1856  :  — 

"  In  January,  1854,  Mr.  Tilghman,  an  American  chemist,  who 
Ii:i8  studied  nil  that  has  been  published  here  and  in  France  on  the 
subject  of  acidification  and  distillation  of  fatty  bodies,  obtained  a 
jiatent  for  exposing  fats  and  oils  to  the  action  of  water  at  a  high 
temperature  and  under  great  pressure,  in  order  to  cause  the  com- 
bination of  the  water  with  the  elements  of  the  neutral  fats,  bo  as  to 
produce  at  the  same  time  free  fat  acids  and  solution  of  glycerine. 
He  proposed  to  efdict  this  by  pumping  a  mixture  of  fat  and  water, 
by  means  of  a  force-puni]),  through  a  coil  of  pipe  heated  to  about 
612''  Fah.,  kept  under  a  pressure  of  about  2,000  pounds  to  the 
square  inch ;  and  he  states  that  the  vessel  must  be  dosed,  so  that 
the  requisite  amount  of  pi-essure  may  be  applied  to  prevent  the 
conversion  of  water  into  steam.  This  is,  all  must  admit,  a  beauti- 
ful, original,  ciiemical  idea,  well  carried  out ;  it  has  yet  to  prove 
how  far  it  can  compete  successfully  with  distillation.  We  have 
made  an  arrangement  with  Mr.  Tilghman  which  will  give  us  the 
means  of  testing  its  commercial  merits." 

Mr.  Wilson  goes  on  to  state  that  this  process  of  Tilghman 
suggested  to  them  the  idea  of  distilling  fats  by  passing  steam 
into  them  at  a  high  temperature  whereby  to  resolve  them  into 
glycerine  and  fat  acids.  They  found  the  plan  successful,  and 
that  the  glycerine  distilled  over  with  the  fat  acids,  but  no 
longer  combined  with  them  ;  and,  in  July,  1854,  they  took 
out  a  patent  for  that  process.  In  a  paper  read  before  the 
(llasgow  meeting  of  the  British  Association  for  the  Advance- 
ment of  Science,  in  September,  1855,  Mr.  Wilson  thus  refers 
to  the  course  of  discovery  which  took  place  in  this  branch  of 
manufacture :  — 

'*'  By  our  first  improvement  in  separating  the  fat  aoids  from 
neutral  fats,  the  glycerine  was  decomposed  by  the  direct  action  of 
concentrated  sulphuric  acid  at  a  high  temperature,  and  all  that  re- 
mained of  it  was  a  charred  precipitate.    A  new  procesi  for  deoom- 
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posing  neutral  fats  by  water  under  great  pressure  ooming  under 
our  notice  "  [referring  to  Tilghman*8  process]  "  led  us  to  look  again 
more  closely  into  our  old  distilling  processes,  and  the  doing  this 
showed,  what  we  had  otlen  been  on  the  brink  of  discovering,  that 
glycerine  might  be  distilled. 

^^  In  our  new  process  the  only  chemical  agents  employed  for 
decomposing  the  neutral  fat,  and  separating  its  glycerine,  are  steam 
and  heat ;  and  the  only  agents  used  in  purifying  the  glycerine  thus 
obtained  are  heat  and  steam ;  thus  all  trouble  from  earthy  salts  or 
lead  is  escaped. 

^  Distillation,  however,  purifies  the  impure  glycerine  of  the  old 
sources. 

'^  On  the  table  is  a  series  of  products  of  palm-oil,  which  will  serve 
to  illustrate  the  process.  Steam,  at  a  temperature  of  from  550^  to 
600°  Fah.,  is  introduced  into  a  distillery  apparatus  containing  a 
quantity  of  palm-oil.  The  fatty  acids  take  up  their  equivalents  of 
water,  and  the  glycerine  takes  up  its  equivalent ;  they  then  distil 
over  together.  In  the  receiver  the  condensed  glycerine,  from  its 
higher  specific  gravity,  sinks  below  the  fat  acids.** 

We  quote  more  fully  from  this  paper,  because  it  is  a  contem- 
porary acknowledgment,  made  by  a  man  who  stood  in  the 
front  rank  of  those  who  understood,  and  whose  interest  it  was 
to  understand,  the  most  adyanced  process  of  resolving  fats  and 
oils  into  their  component  parts,  that  Tilghman's  ^^  process  for 
decomposing  neutral  fats  by  water  under  great  pressure  "  was 
''  a  new  process ; "  and  who,  with  his  associates,  took  hints 
from  it  for  making  new  departures  and  improvements  in  the 
art.  The  statements  of  Mr.  Wilson  on  this  subject  are  cor- 
roborated by  other  witnesses.  Indeed,  nearly  all  those  com- 
petent to  speak  on  the  subject  state,  or  admit,  that  the  process 
of  decomposing  fats  into  glycerine  and  fat  acids  by  mixing 
them  with  water,  and  subjecting  the  mixture  to  a  high  degree 
of  beat  under  a  pressure  sufiScient  to  prevent  the  conversion  of 
the  water  into  steam,  was  not  known  in  the  arts  prior  to  Tilgh- 
man's discovery.  The  testimony  of  some  experts  to  the  con- 
trary is  based  upon  their  construction  of  certain  patents  and 
publications  produced  in  evidence,  the  most  important  of  which 
have  already  been  adverted  to. 

The  question  then  arises.  Has  Tilghman  secured  the  exola- 
sive  right  to  the  process  of  which  he  was  thus  the  inventor  ? 
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An  examination  of  the  patent  itself,  which  the  preceding 
remarks  will  enable  us  better  to  understand,  will  show,  we 
think,  that  it  was  intended  to  and  does  cover  and  secure  to  the 
patentee  the  general  process  which  has  been  described,  although 
only  one  particular  method  of  applying  and  using  it  is  pointed 
out. 

The  specification  describes  the  invention  as  follows :  — 

*'  My  invention  consists  of  a  process  for  producing  free  fat  acids 
and  solution  of  glycerine  from  those  fatty  and  oily  bodies  of  animal 
and  vegetable  origin  which  contain  glyoeiine  as  their  base.  For 
this  purpose,  I  subject  these  fatty  or  oily  bodies  to  the  action  of 
water  at  :i  high  temperature  and  pressure,  so  as  to  cause  the  ele- 
ments of  those  bodies  to  combine  with  water,  and  thereby  obtain 
at  the  same  time  free  fat  acids  and  solution  of  glycerine.  I  mix 
the  fatty  body  to  be  operated  upon  with  from  a  third  to  a  half  of 
its  bulk  of  water,  and  the  mixture  may  be  placed  in  any  convenient 
vessel  in  which  it  can  be  heated  to  the  melting-point  of  lead,  until 
the  operation  is  complete.  The  vessel  must  be  closed  and  of  great 
strength,  so  that  the  requisite  amount  of  pressure  may  be  applied 
to  prevent  the  conversion  of  the  water  into  steam. 

**  The  process  may  be  performed  more  rapidly  and  also  continu- 
ously by  causing  the  mixture  of  fatty  matter  and  water  to  pass 
through  a  tube  or  continuous  channel,  heatt^d  to  the  temperature 
already  mentioned ;  the  requisite  pressure  for  preventing  the  con- 
version of  water  into  steam  being  applied  during  the  process ;  and 
this  I  believe  is  the  best  mode  of  carrying  my  invention  into  effect. 
In  the  drawing  hereunto  annexed  are  shown  figures  of  an  apparatus 
for  performing  this  process  speedily  and  continuously,  but  which 
apparatus  I  do  not  intend  to  claim  as  any  part  of  my  invention.^ 

The  specification  then  goes  on  to  describe,  by  the  aid  of  the 
drawing  referred  to,  the  particular  device  mentioned.  But  it 
is  evident,  and  indeed  is  expressly  announced,  that  the  process 
claimed  does  not  have  reference  to  this  particular  device,  for 
the  apparatus  described  was  well  known,  being  similar  to  that 
used  for  producing  the  hot-blast  and  for  heating  water  for  the 
purpose  of  warming  houses.  It  consists  of  a  coil  of  iron  pipe, 
or  other  metallic  tubing,  erected  in  an  oven  or  furnace,  where 
it  can  be  subjected  to  a  high  degree  of  heat ;  and  through  this 
pipe  the  mixture  (of  nearly  equal  parts  of  fat  and  water),  made 
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into  an  emulsion  in  a  separate  vessel  by  means  of  a  rapidly 
vibrating  piston,  or  dasher,  is  impelled  by  a  force-pump  in  ^ 
nearly  continuous  current^  with  such  regulated  velocity  as  to 
subject  it  to  the  heat  of  the  furnace  for  a  proper  length  of 
time  to  produce  the  desired  result ;  which  time,  when  the  fur- 
nace is  heated  to  the  temperature  of  612°  Fah.,  is  only  about 
ten  minutes.  The  fat  and  water  are  kept  from  separating  by 
the  vertical  position  of  the  tubes,  as  well  as  by  the  constant 
movement  of  the  current ;  and  are  prevented  from  being  con- 
verted  into  steam  by  weighting  the  exit  valve  by  which  the 
product  is  discharged  into  the  receiving  vessel,  so  that  none  of 
it  can  escape  except  as  it  is  expelled  by  the  pulsations  pro- 
duced by  the  working  of  the  force-pump.  Before  arriving  at 
the  exit  valve,  the  pipe  is  passed,  in  a  second  coil,  through  an 
exterior  vessel  filled  with  water,  by  which  the  tempei*ature  of 
the  product  is  reduced.  After  the  product  is  discharged  into 
the  receiving  vessel,  it  is  allowed  to  stand  and  cool  until  the 
glycerine  settles  to  the  bottom  and  separates  itself  from  the 
fat  acids.  The  latter  are  then  subjected  to  washing  and 
hydraulic  pressure  in  the  usual  way. 

After  describing  this  apparatus  it  is  added  :  — 

*^  Although  the  decomposition  of  the  neutral  fats  by  water  takes 
place  with  great  quickness  at  the  proper  heat,  yet  I  prefer  that  the 
pump  should  be  worked  at  such  a  rate,  in  proportion  to  the  length 
or  capacity  of  the  heating  tubes,  that  the  mixture,  while  flowing 
through  them,  should  be  maintained  at  the  desired  temperature  for 
ten  minutes  before  it  passes  into  the  refrigerator  or  cooling  part  of 
t)ie  apparatus.*' 

It  is  evident  that  the  passing  of  the  mixture  of  fat  and 
water  through  a  heated  coil  of  pipe  standing  in  a  furnace  is 
only  one  of  several  ways  in  which  the  process  may  be  applied. 
The  patentee  suggests  it  as  what  he  conceived  to  be  the  best 
way,  apparently  because  the  result  is  produced  with  great 
rapidity  and  completeness.  But  other  forms  of  apparatus, 
known  and  in  public  use  at  the  time,  can  as  well  be  employed 
without  changing  the  process.  A  common  digester,  or  boiler, 
can  evidently  be  so  used,  provided  proper  means  are  employed 
to  keep  UP  the  constant  admixture  of  the  water  and  fat,  whicli 
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is  a  nne  qtta  non  in  tlie  operation.  Tilghman  himself,  as  we 
haye  seen,  often  used  such  digesters  in  making  his  experiments 
before  applying  for  his  patent ;  and,  in  putting  up  machinery 
for  his  licensees  after  his  patent  was  obtained,  he  did  the  same 
thing  when  the  parties  desired  it.  Yet  surely  the  identity  of 
the  process  was  not  changed  by  thus  changing  the  form  of 
apparatus.  No  great  amount  of  invention  was  required  to 
adapt  different  forms  of  well-known  apparatus  to  the  applica- 
tion of  the  process.  The  principal  difficulty  would  be  in  pro- 
yiding  an  internal  arrangement  in  the  boiler,  or  digester,  for 
successfully  keeping  up  the  intimate  commixture  of  the  fat 
and  water.  It  is  evident  that  this  could  be  accomplished  by 
means  of  revolving  reels  armed  with  buckets,  or  of  a  force- 
pump  constantly  transferring  the  heavy  stratum  of  water  from 
the  bottom  of  the  mass  to  the  top,  aided  by  horizontal  dia- 
phragms pai*tially  sectionizing  the  digester.  These  devices  were 
resorted  to  by  Tilghman  and  others  when  they  used  a  boiler 
instead  of  a  coil  of  pipe. 

Whilst  Tilghman  in  his  patent  recommends  the  high  degree 
of  heat  named,  he  does  not  confine  himself  to  that.  It  had 
been  fully  developed  in  his  experiments,  and  was  well  known 
to  him,  that  a  lower  degree  of  heat  could  be  employed  by  tak- 
ing longer  time  to  perform  the  operation  ;  and  this  would  be 
necessary  when  boilers,  or  digesters,  of  considerable  size  were 
used  instead  of  the  coil  of  pipe,  on  account  of  the  decreasing 
power  of  large  vessels  to  resist  the  internal  pressure.  The 
specification,  after  describing  the  use  of  a  metallic  coil  of  pipe, 
proceeds  to  add :  — 

^^  The  melting-point  of  lead  has  been  mentioned  as  the  proper 
heat  to  be  used  in  this  operation,  because  it  has  been  found  to  give 
good  results.  But  the  change  of  fatty  matters  into  fat  acid  and 
glycerine  calces  place  with  some  materials  (such  as  palm-oil)  at  or 
below  the  meiting-poiiit  of  bismuth  [510°  Fah.] ;  yet  the  heat  has 
been  carried  considerably  above  the  melting-point  of  lead  without 
any  apparent  injury,  and  the  decomposing  action  of  the  water 
becomes  more  powerful  as  the  heat  is  increased.  By  starting  the 
apparatus  at  a  low  heat,  and  gradually  increasing  it,  the  tempera* 
tare  giving  products  most  suitable  to  the  intended  application  of 
the  fatty  body  employed  can  easily  be  determined,'* 
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Now,  when  we  find  it  stated,  as  we  do  lu  this  specificatioii, 
that  the  patentee  subjects  "  fatty  or  oily  bodies  to  the  action  of 
water  at  a  high  temperature  and  pressure,  so  as  to  cause  the  ele- 
ments of  those  bodies  to  combine  with  water ;  "  that  ^^  the  mix- 
ture may  be  placed  in  any  convenient  vessel  in  which  it  can  be 
heated  to  the  melting-point  of  lead,  until  the  operation  is  com- 
plete ; ''  that  '^  the  vessel  must  be  closed  and  of  great  strength, 
so  that  the  requisite  amount  of  pressure  may  be  applied  to  pre- 
vent the  conversion  of  the  water  into  steam ; "  that  "  the  de- 
composition of  the  neutral  fats  by  water  takes  place  with  great 
quickness  at  the  proper  heat ; "  that  ^^  the  melting-point' of  lead 
has  been  mentioned  as  the  proper  heat  to  be  used  in  this  opera- 
tion, because  it  has  been  found  to  give  good  results; "  that  '^  the 
change  of  fatty  matters  into  fat  acid  and  glycerine  takes  place 
with  some*  materials  at  or  below  the  melting-point  of  bismuth ; " 
that  ^^  the  decomposing  action  of  water  becomes  more  powerful 
as  the  heat  is  increased ; "  that  ''  by  starting  the  apparatus  at  a 
low  heat,  and  gradually  increasing  it,  the.  temperature  giving 
products  most  suitable  to  the  intended  application  of  the  fatty 
body  employed  can  easily  be  determined  ; "  and  when  we  then 
find  that  the  patentee  categorically  claims,  in  general  terms,  as 
his  invention  "  the  manvfacturing  of  fat  acids  and  glycerine  from 
fatty  bodies  by  the  action  of  water  at  a  high  temperature  and 
pressure  ;  "  and  being  satisfied  that  he  was,  in  fact,  the  inventor 
of  the  general  process  described  and  bodied  forth  in  the  specifi- 
cation, —  how  can  we,  by  any  fair  rule  of  construction,  circum- 
scribe this  claim  in  such  a  manner  as  that  it  shall  only  cover 
the  process  when  applied  in  the  use  of  a  coil  of  pipe  heated  to 
612°  Fahrenheit  ?  Or,  if  we  allow  it  to  embrace  any  "  conven- 
ient vessel,"  and  do  not  confine  it  to  a  coil  of  pipe,  how  can 
we  confine  it  to  a  particular  degree  of  heat  ?  What  did  Tilgh- 
man  discover?  And  what  did  he,  in  terms,  claim  by  his 
patent  ?  He  discovered  that  fat  can  be  dissolved  into  its  con- 
stituent elements  by  the  use  of  water  alone  under  a  high  degree 
of  heat  and  pressure  ;  and  he  patented  the  process  of  "  manufac- 
turing fat  acids  and  glycerine  from  fatty  bodies  by  the  action 
of  water  at  a  high  temperature  and  pressure."  Had  the  process 
been  known  and  used  before,  and  not  been  Tilgliman's  inven- 
tion, he  could  not  then  have  claimed  anvtliiiii'  more  than  the 
vol..  XII.  40 
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particular  apparatus  described  in  his  patent;  but  being  the 
inventor  of  the  process,  as  we  are  satisfied  was  the  fact,  he  was 
entitled  to  claim  it  in  the  manner  he  did. 

That  a  patent  can  be  granted  for  a  process,  there  can  be  no 
doubt.  The  patent  law  is  not  confined  to  new  machines  and 
new  compositions  of  matter,  but  extends  to  any  new  and  useful 
art  or  manufacture.  A  manufacturing  process  is  clearly  an  art. 
within  the  meaning  of  the  law.  Goody  ear's  patent  was  for  a 
process,  namely,  the  process  of  vulcanizing  india-rubber  by  sub- 
jecting it  to  a  high  degree  of  heat  when  mixed  with  sulphur 
and  a  nyneral  salt.  The  apparatus  for  performing  the  process 
was  not  patented,  and  was  not  material.  The  patent  pointed 
out  how  the  process  could  be  effected,  and  that  was  deemed 
sufficient.  Neilsou's  patent  was  for  the  process  of  applying  the 
hot-blast  to  fuiTiaces  by  forcing  the  blast  through  a  vessel  or 
receptacle  situated  between  the  blowing  apparatus  and  the  fur- 
nace, and  heated  to  a  red  heat ;  the  form  of  the  heated  vessel 
being  stated  by  the  patent  to  be  immaterial.  These  patents 
were  sustained  after  the  strictest  scrutiny  and  against  the 
strongest  opposition. 

On  the  subject  of  patents  for  processes,  Mr.  Justice  Grier,  in 
delivering  the  opinion  of  this  court  in  Coming  v.  Burden^  said  : 
*'  A  process  eo  nomine  is  not  made  the  subject  of  a  patent  in  our 
act  of  Congress.  It  is  included  under  the  general  term,  '  useful 
art.'  An  art  may  require  one  or  more  processes  in  order  to 
produce  a  certain  result  or  manufacture.  The  term  '  machine ' 
includes  every  mechanical  device  or  combination  of  mechanical 
powers  and  devices  to  perform  some  function  or  to  produce  a 
certain  effect  or  result.  But  where  the  result  or  effect  is  pro- 
duced by  chemical  action,  by  the  operation  or  application  of 
some  element  or  power  of  nature,  or  of  one  substance  to  another, 
such  modes,  methods,  or  operations  are  called  processes.  A 
new  process  is  usually  the  result  of  a  discovery ;  a  machine  of 
invention.  The  arts  of  tanning,  dyeing,  making  water-proof 
cloth,  vulcanizing  india-rubber,  smelting  ores,  and  numerous 
others,  are  usually  carried  on  by  processes  as  distinguished  from 
machines.  One  may  discover  a  new  and  useful  improvement 
in  the  process  of  tanning,  dyeing,  &c.,  irrespective  of  any  par- 
ticular form  of  machinery  or  mechanical  device.     And  anothei 
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may  invent  a  labor-saving  machine,  by  which  the  operation  or 
process  may  biB  performed,  and  each  may  be  entitled  to  his 
patent.  As,  for  instance,  A.  has  discovered  that  by  exposing 
india-rubber  to  a  certain  degree  of  heat,  in  mixture  or  connec- 
tion with  certain  metallic  salts,  he  can  produce  a  valuable  prod- 
uct or  manufacture  :  he  is  entitled  to  a  patent  for  his  discovei-y, 
as  a  process  or  improvement  in  the  art  irrespective  of  any  ma- 
chine or  mechanical  device.  B.,  on  the  contrary,  may  invent  a 
new  furnace,  or  stove,  or  steam  apparatus,  by  which  this  process 
may  be  carried  on  with  much  saving  of  labor  and  expense  of 
fuel,  and  he  will  be  entitled  to  a  patent  for  his  machine  as  an 
improvement  in  the  art."     16  How.  252,  267. 

Neilson's  patent  above  referred  to  had  some  features  very 
similar  to  those  of  Tilghman's.  The  strong  objection  urged 
against  the  latter  is,  that  the  particular  apparatus  described  in 
the  specification  is  not  that  which  is  generally  used,  and  that  it 
cannot  be  used  with  much  profit  or  success  in  large  manufactur- 
ing operations ;  whereas  the  slower  method  of  dissolving  fats 
in  a  common  boiler,  or  digester,  at  a  lower  temperature  even 
tlian  that  of  melting  bismuth,  which  is  not  described  in  the  spe- 
cification, is  the  one  which  is  generally  adopted.  Precisely 
this  circumstance  existed  in  reference  to  the  patent  of  Neilson. 
The  specification  directed  that  the  blast  or  current  of  air  pro- 
duced by  the  blowing  apparatus  should  be  passed  into  an  air- 
vessel  or  receptacle  heated  to  a  red  heat,  and  from  thence  into 
the  furnace.  Then,  after  stating  that  the  air-vessel  or  recep- 
tacle should  be  increased  in  size  according  to  the  size  of  the 
forge  or  furnace  to  be  supplied,  the  specification  adds :  "  The 
form  or  shape  of  the  vessel  or  receptacle  is  immaterial  to  the 
effect,  and  may  be  adapted  to  the  local  circumstances  or  situ- 
ation." Now,  the  most  simple  and  natural  form  of  an  air- 
vessel,  for  heating  the  blast,  as  here  directed,  would  be  a  box  or 
chamber,  or  a  cylindrical  vessel ;  but  it  turned  out  in  practice 
that  a  receptacle  of  this  kind  would  answer  the  purpose  but 
very  imperfectly ;  and  that  the  best  and  most  useful  method 
was  to  heat  the  blast  in  a  series  of  tubes  placed  in  a  heated 
oven.  This  was  held  to  be  no  ground  for  invalidating  the 
patent,  or  for  preventing  it  from  covering  intermediate  tubes, 
as  well  as  an  intermediate  box  or  cliamber,  the  jury  being  of 
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opinion  that  a  man  oi  ordinary  skill  and  knowledge  in  the 
construction  of  blowing  and  air-heating  apparatus  would  be 
able,  from  the  information  contained  in  the  specification,  to 
erect  a  machine  which  would  answer  some  beneficial  purpose 
in  the  application  of  the  process,  and  would  not  be  misled 
and  prevented  from  so  doing  by  the  declaration  that  the  form 
or  shape  of  the  vessel  or  receptacle  was  immaterial  to  the 
effect.  In  this  view  of  the  subject  the  patent  was  sustained 
after  very  great  consideration. 

Some  question  has,  indeed,  been  made  whether  Neilson's 
patent  was  sustained  as  a  patent  for  a  process.  The  Court 
of  Exchequer,  in  reviewing  the  proceedings  at  the  trial,  and 
answering  the  objection  that  it  was  a  patent  for  a  principle, 
said :  ^^  It  is  very  difficult  to  distinguish  it  from  the  specifica* 
tion  of  a  patent  for  a  principle,  and  this  at  first  created  in  the 
minds  of  some  of  the  court  much  difficulty ;  but,  after  full  con- 
sideration, we  think  that  the  plaintiff  does  not  merely  claim  a 
principle,  but  a  machine  embodying  a  principle,  and  a  veiy 
valuable  one.  We  think  the  case  must  be  considered  as  if,  the 
principle  being  well  known,  the  plaintiff  had  first  invented  a 
mode  of  applying  it  by  a  mechanical  apparatus  to  furnaces  ;  and 
his  invention  consists  in  this,  —  by  interposiny  a  receptacle  for 
heated  air  between  the  blowing  apparatus  and  the  furnace.  In 
this  receptacle  he  directs  the  air  to  be  heated  by  the  application 
of  heat  externally  to  the  receptacle,  and  thus  he  accomplishes 
the  object  of  applying  the  blast,  which  was  before  of  cold  air, 
in  a  heated  state  to  the  furnace."     Web.  P.  C.  276,  371. 

In  this  passage,  we  think  that  the  Court  of  Exchequer  (who 
spoke  through  Baron  Parke)  drew  the  true  distinction  between 
a  mere  principle,  as  the  subject  of  a  patent,  and  a  process  by 
which  a  principle  is  applied  to  effect  a  useful  result.  That  a 
hot-blast  is  better  than  a  cold-blast  for  smelting  iron  in  a  fur- 
nace was  the  principle  or  scientific  fact  discovered  by  Neilson ; 
'.nid  yet,  being  nothing  but  a  principle,  he  could  not  have  a 
patent  for  that.  But  having  invented  and  practically  exempli- 
fied a  process  for  utilizing  this  principle,  namely,  that  of  heat- 
iiiL^  the  blasts  in  a  receptacle,  between  the  blowing  apparatus 
;ind  the  furnace,  he  was  entitled  to  a  patent  for  that  process, 
although  he  did  not  distinctly  point  out  all  the  forms  of  apparar 
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tus  by  which  the  process  might  be  applied,  —  having,  neverthe- 
less, pointed  out  a  particular  apparatus  for  that  purpose,  and 
liaving  thus  shown  that  the  process  could  be  practically  and 
usefully  applied.  Another  person  might  invent  a  better  appa- 
ratus for  applying  the  process  tlian  that  pointed  out  by  Neilson, 
and  might  obtain  a  patent  for  such  improved  apparatus ;  but  he 
could  not  use  the  process  without  a  license  from  Neilson.  His 
improved  apparatus  would,  in  this  respect,  stand  in  a  relation 
to  the  process  analc^ous  to  that  which  an  improvement  on  a 
patented  machine  bears  to  the  machine  itself. 

That  Neilson's  patent  was  regarded  as  for  a  process  is  ap- 
parent from  what  is  said  by  the  judges  who  had  it  under  con- 
sideration. Thus  Baron  Parke  at  the  trial  had  said :  ^^  The 
specification  and  patent  together  make  it  clear  what  the  discov- 
ery was :  it  was  the  introduction  of  hot  air  by  means  of  heat- 
ing it  before  it  was  introduced  into  the  furnace,  between  the 
blowing  apparatus  and  the  furnace."  Web.  P.  C.  275,  312. 
And  when  the  matter  came  before  the  House  of  Lords,  after  a 
trial  in  Scotland,  Lord  Campbell  said :  ^^  After  the  construc- 
tion first  put  upon  it  [the  patent]  by  the  learned  judges  of  the 
Court  of  Exchequer,  sanctioned  by  the  high  authority  of  ray 
noble  and  learned  friend  now  upon  the  woolsack,  when  presiding 
in  the  Court  of  Chancery,  I  think  the  patent  must  be  taken  to 
extend  to  all  machines,  of  whatever  construction,  whereby  the 
air  is  heated  intermediately  between  the  blowing  apparatus 
and  the  blast  furnace.  That  being  so,  the  learned  judge  was 
perfectly  justified  in  telling  the  jury  that  it  was  unnecessary 
for  them  to  compare  one  apparatus  with  another,  because,  con- 
fessedly, that  system  of  conduit  pipes  was  a  mode  of  heating  air 
by  an  intermediate  vessel  between  the  blowing  apparatus  and 
the  blast  furnace,  and,  therefore,  it  was  an  infraction  of  the 
patent."     Id.  716. 

This  case  of  the  hot-blast  was  commented  upon  in  the  great 
case  of  O^Reilly  v.  Morse^  and  is  there  recognized  and  approved 
in  the  opinion  of  this  court  delivered  by  Chief  Justice  Taney. 
After  quoting  the  remarks  of  Baron  Parke  in  the  Court  of 
Exchequer,  cited  above,  the  Chief  Justice  says :  ^^  We  see  noth- 
ing in  this  opinion  differing  in  any  degree  from  the  familiar 
principles  of  law  applicable  to  patent  cases.     Neilson  claimed 
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no  particular  mode  of  coustructing  the  receptacle,  or  of  heating 
it.  He  pointed  out  the  manner  in  which  it  might  be  done ;  but 
admitted  that  it  might  also  be  done  in  a  variety  of  ways,  and 
at  a  higher  or  lower  temperature ;  and  that  all  of  them  would 
produce  the  effect  in  a  greater  or  less  degree,  provided  the  air 
was  heated  by  passing  through  a  heated  receptacle.  .  .  .  Who- 
ever, therefore,  used  this  method  of  throwing  hot  air  into  the 
furnace,  used  the  process  he  had  invented,  and  thereby  infringed 
his  patent,  although  the  form  of  the  receptacle  or  the  mechani- 
cal arrangements  for  heating  it  might  be  different  from  those 
described  by  the  patentee.  For  whatever  form  was  adopted 
for  the  receptacle,  or  whatever  mechanical  arrangements  were 
made  for  heating  it,  the  effect  would  be  produced  in  a  gi*eater 
or  less  degree,  if  the  heated  receptacle  was  placed  between  the 
blower  and  the  furnace,  and  the  current  of  air  passed  through 
it.  .  .  .  The  patent  was  supported  because  he  [Neilson]  had 
invented  a  mechanical  apparatus  by  which  a  current  of  hot  air, 
instead  of  cold,  could  be  thrown  in.  And  this  new  method  was 
protected  by  the  patent.  The  interposition  of  a  heated  recep- 
tacle in  any  form  was  the  novelty  he  invented."  15  How.  62, 
115,  116. 

We  have  quoted  these  remarks  of  the  Chief  Justice  more 
fully  because  they  show  most  clearly  that  he  put  the  same  con- 
struction upon  Neilson's  patent  that  was  put  upon  it  by  Lord 
Campbell,  and  that  he  fully  acquiesced  in  the  legality  and 
validity  of  a  patent  for  a  process.  Yet  it  has  been  supposed 
that  the  decision  in  O^Reilly  v.  Morse  was  adverse  to  patents 
for  mere  processes.  The  mistake  has  undoubtedly  arisen  from 
confounding  a  patent  for  a  process  with  a  patent  for  a  mere 
principle.  We  think  that  a  careful  examination  of  the  judg- 
ment in  that  case  will  show  that  nothing  adverse  to  patents  for 
processes  is  contained  in  it.  The  eighth  claim  of  Morse's  patent 
was  held  to  be  invalid,  because  it  was  regarded  by  the  court  as 
being  not  for  a  process,  but  for  a  mere  principle.  It  amounted 
to  this,  namely,  a  claim  of  the  exclusive  right  to  the  use  of 
electro -magnetism  as  a  motive  power  for  making  intelligible 
marks  at  a  distance ;  that  is,  a  claim  to  the  exclusive  us3  of  one 
of  the  powers  of  nature  for  a  particular  purpose.  It  was  not  a 
claim  of  any  particular  machinery,  nor  a  claim  of  any  particular 
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process  for  utilizing  the  power;  but  a  claim  of  the  powei 
itself,  —  a  claim  put  forward  on  the  ground  that  the  patentee 
was  the  firat  to  discover  that  it  could  be  thus  employed.  This 
claim  the  court  held  could  not  be  sustained. 

That  this  was  the  true  ground  of  the  decision  will  be  mani 
fest  from  the  following  observations  of  the  Chief  Justice  in  the 
opinion  already  quoted  from.  He  says:  "He  [Morse]  claims 
the  exclusive  right  to  every  improvement  where  the  motive 
power  is  the  electric  or  galvanic  current,  and  the  result  is  the 
marking  or  printing  intelligible  characters,  signs,  or  letters  at 
a  distance.  If  this  claim  can  be  maintained,  it  matters  not  by 
what  process  or  machinery  the  result  is  accomplished.  For 
aught  that  we  now  know,  some  future  inventor,  in  the  onward 
march  of  science,  may  discover  a  mode  of  writing  or  printing  at 
a  distance  by  means  of  the  electric  or  galvanic  current,  without 
using  any  part  of  the  process  or  combination  set  forth  in  the 
plaintiff's  specification.  ...  In  fine,  he  claims  an  exclusive 
right  to  use  a  manner  and  process  which  he  has  not  described, 
and  indeed  had  not  invented,  and  therefore  could  not  describe 
when  he  obtained  his  patent.  The  court  is  of  opinion  that 
the  claim  is  too  broad,  and  not  warranted  by  law.  ...  It  is 
tlie  high  praise  of  Professor  Morse  that  he  has  been  able  by 
a  new  combination  of  known  powers,  of  which  electro-mag- 
netism is  one,  to  discover  a  method  by  which  intelligible  marks 
or  signs  may  be  printed  at  a  distance.  And  for  the  method  or 
process  thus  discovered  he  is  entitled  to  a  patent.  But  he  has 
not  discovered  that  the  electro-magnetic  current,  used  as  a 
motive  power,  in  any  other  method,  and  with  any  other  combi- 
nations, will  do  as  well."  After  reviewing  the  statutes  and 
decisions  bearing  upon  the  subject,  the  Chief  Justice  makes  a 
summary  conclusion  of  the  whole  matter,  as  follows :  "  Who- 
ever discovers  that  a  certain  useful  result  will  be  produced,  in 
any  urt,  machine,  manufacture,  or  composition  of  matter,  by 
the  use  of  certain  means,  is  entitled  to  a  patent  for  it ;  provided 
he  specifies  the  means  he  uses  in  a  manner  so  full  and  exact 
that  any  one  skilled  in  the  science  to  which  it  appertains  can,  by 
using  the  means  he  specifies,  without  any  addition  to  or  sub- 
traction from  them,  produce  precisely  the  result  he  describes. 
And  if  thie  cannot  be  done  by  the  means  he  describes,  the  pa^ 
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ent  is  void.  And  if  it  can  be  done,  then  the  patent  confers  on 
him  the  exclasive  right  to  use  the  means  he  specifies  to  produce 
the  result  or  effect  he  describes,  and  nothing  more.  And  it  makes 
no  difference,  in  this  respect,  whether  the  effect  is  produced  by 
chemical  agency  or  combination  ;  or  by  the  application  of  dis- 
coveries or  principles  in  natural  philosophy,  known  or  unknown 
before  his  invention ;  or  by  machinery  acting  altogether  upon 
mechanical  principles.  In  either  case,  he  must  describe  the 
manner  or  process  as  above  mentioned,  and  the  end  it  accom- 
plishes. And  any  one  may  lawfully  accomplish  the  same  end 
without  infringing  the  patent,  if  he  uses  means  sabstantially 
different  from  those  described.''     Id.  119. 

It  seems  to  us  that  this  clear  and  exact  summary  of  the  law 
affords  the  key  to  almost  every  case  that  can  arise.  ^^  Whoever 
discovers  that  a  certain  useful  result  will  be  produced  in  any 
art  by  the  use  of  certain  means  is  entitled  to  a  patent  for  it, 
provided  he  specifies  the  means.''  But  everything  turns  on  the 
force  and  meaning  of  the  word  "  means."  It  is  very  certain 
tliat  the  means  need  not  be  a  machine,  or  an  apparatus  ;  it  may, 
as  the  court  says,  be  a  process.  A  machine  is  a  thing.  A  pro- 
cess is  an  act,  or  a  mode  of  acting.  The  one  is  visible  to  the 
eye,  — an  object  of  perpetual  observation.  The  other  is  a  con- 
ception of  the  mind,  seen  only  by  its  effects  when  being  exe- 
cuted or  performed.  Either  may  be  the  means  of  producing  a 
useful  result.  The  mixing  of  certain  substances  together,  or 
the  heating  of  a  substance  to  a  certain  temperature,  is  a  process. 
If  the  mode  of  doing  it,  or  the  apparatus  in  or  by  which  it  may 
be  done,  is  sufficiently  obvious  to  suggest  itself  to  a  person 
skilled  in  the  particular  art,  it  is  enough,  in  the  patent,  to  point 
out  the  process  to  be  performed,  without  giving  supereroga- 
tory directions  as  to  the  apparatus  or  method  to  be  employed. 
If  the  mode  of  applying  the  process  is  not  obvious,  then  a 
description  of  a  particular  mode  by  which  it  may  be  applied 
is  sufficient.  There  is,  then,  a  description  of  the  process  and 
of  one  practical  mode  in  which  it  may  be  applied.  Perhaps 
the  process  is  susceptible  of  being  applied  in  many  modes  and 
by  the  use  of  many  forms  of  apparatus.  The  inventor  is  not 
bound  to  describe  them  all  in  order  to  secure  to  himself  the 
exclusive  right  to  the  process,  if  he  is  really  its  inventor  or  dia- 


I 


Oct.  1880.]  TlLOHMAN   V.  PiM)CTOR.  729 

ooverer.  But  lie  must  describe  some  particular  mode,  or  some 
apparatus,  by  which  the  process  can  be  applied  with  at  least 
some  beneficial  result,  in  order  to  show  that  it  is  capable  of 
being  exhibited  and  performed  in  actual  experience. 

Let  us  apply  these  principles  to  the  present  case.  In  the 
first  place,  the  claim  of  the  patent  is  not  for  a  mere  principle. 
The  chemical  principle  or  scientific  fact  upon  which  it  is 
founded  is,  that  the  elements  of  neutral  fat  require  to  be  sev- 
erally united  with  an  atomic  equivalent  of  water  in  order  to 
separate  from  each  other  and  become  free.  This  chemical  fact 
was  not  discovered  by  Tilghman.  He  only  claims  to  have  in- 
vented a  particular  mode  of  bringing  about  the  desired  chem- 
ical  union  between  the  fatty  elements  and  water.  He  does 
not  claim  every  mode  of  accomplishing  this  result.  He  does 
not  claim  the  lime-saponification  process,  nor  the  sulphuric-acid 
distillation  process,  and  if,  as  contended,  the  result  was  accom- 
plished by  Dubrunfaut,  Wilson,  and  Scharling,  by  means  of 
steam  distillation,  he  does  not  claim  that  process.  He  only 
claims  the  process  of  subjecting  to  a  high  degree  of  heat  a  mix- 
ture continually  kept  up,  of  nearly  equal  quantities  of  fat  and 
water  in  a  convenient  vessel  strong  enough  to  resist  the  effort 
of  the  mixture  to  convert  itself  into  steam.  This  is  most  cer- 
tainly a  process.  It  is  clearly  pointed  out  in  the  specification, 
and  one  particular  mode  of  applying  it  and  carrying  it  into 
effect  is  described  in  detail.  But  it  is  not  the  particular  appa- 
ratus described  which  Tilghman  desires  to  secure  by  his  patent. 
Having  pointed  out  the  process  and  suggested  a  particular  mode 
of  applying  it,  he  claims  as  his  invention  '^  the  manufacturing  of 
fat  acids  and  glycerine  from  fatty  bodies  by  the  action  of  water 
at  a  high  temperature  and  pressure.^^  The  true  construction  of 
this  claim  is  to  be  sought  by  comparing  it,  as  we  have  already 
done,  with  the  context  of  the  specification  ;  with  the  statement 
of  the  patentee  that  his  *^  invention  consists  of  a  process  for 
producing  free  fat  acids  and  solution  of  glycerine  from  those 
fatty  and  oily  bodies  of  animal  and  vegetable  origin,  which  con- 
tain glycerine  as  a  base ; ''  that  ^^  for  this  purpose  he  subjects 
these  fatty  and  oily  bodies  to  the  action  of  water  at  a  high  tem- 
perature and  pressure,  so  as  to  cause  the  elements  of  those  bodies 
to  combine  with  water  and  thereby  obtain  at  the  same  time 
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free  fat  acids  and  solution  of  glycerine ; "  that  be  "  mixes  the 
fatty  body  to  be  operated  upon  with  from  a  third  to  a  half  of 
its  bulk  of  water,  and  the  mixture  may  be  placed  in  any  con- 
venient vessel  in  which  it  can  be  heated  to  the  melting-point  of 
lead  "  [which  is  afterwards  explained  to  be  only  desirable  for  a 
quick  result,  not  essential]  ;  that  '^  the  vessel  must  be  closed 
and  of  great  strength,  so  that  the  requisite  amount  of  pressure 
may  be  applied  to  prevent  the  conversion  of  the  water  into 
steam."  This  is  the  process  which  the  patentee  claims  to  have 
invented ;  and  this  description  of  it  gives  the  proper  oonstrao- 
tion  and  qualification  to  the  claim. 

It  is  objected  that  the  particular  apparatus  described  in  the 
patent  for  carrying  the  process  into  effect  cannot  be  operated 
to  produce  any  useful  result.  We  have  examined  the  evidence 
on  this  point,  and  are  satisfied  that  it  shows  the  objection  to  be 
unfounded.  A  recapitulation  of  this  evidence  is  not  necessary. 
The  testimony  of  Tilghraan  himself,  of  Professor  Booth,  and  of 
Mr.  Wilson  is  directly  to  the  point. 

It  only  remains  that  we  should  express  our  views  on  the 
question  of  infringement.  The  defendants  advance  several 
reHHons  for  the  purpose  of  showing  that  their  process  does  not 
conflict  with  that  of  Tilghman.  First,  because  they  do  not 
use  the  apparatus  described  in  the  complainant's  patent ;  but 
use  a  boiler  in  which  the  charge  of  fat  and  other  materials  is 
placed  and  heated ;  and  do  not  mix  the  fat  and  water  in  the 
manner  pointed  out  in  the  specification  of  the  patent,  but,  on 
the  contrary,  have  inserted  in  the  boiler  a  pump  which  foixses 
the  water  as  it  settles  to  the  bottom  upwards  to  the  top  of  the 
mass  and  pours  it  upon  the  upper  surface,  whence  it  again  finds 
its  way  down  through  the  fat,  thus  keeping  up  a  constant  mix* 
ture.  It  is  unnecessary  to  add  anything  further  on  the  subject 
of  the  form  of  the  apparatus  used.  The  patentee  is  not  con- 
fined to  a  metallic  coil  of  pipe  heated  in  a  furnace  ;  but  his  pat- 
ent extends  to  and  embraces  any  convenient  vessel  for  holding 
the  mixture,  which  is  strong  enough  to  sustain  the  pressure 
necessary  to  prevent  the  water  from  being  converted  into  steam. 
The  defendants  use  such  a  vessel,  and  use  it  for  the  purpose 
indicated  and  pointed  out  in  the  patent.  The  vessel  which 
they  use  has  the  requisite  strength  to  prevent  the  water  from 
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being  converted  into  steam,  and  does  effect  that  object.  And 
as  to  the  defendants'  using  a  different  method  from  that  sug- 
gested in  the  patent  for  keeping  up  the  mixture  of  fat  and 
water,  that  is  of  no  consequence.  The  keeping  up  of  the  mix- 
ture is  the  important  thing.  That  is  a  necessary  part  of  the 
process.  They  employ  such  a  device  for  effecting  this  as  is 
adapted  to  the  form  of  vessel  in  which  they  heat  the  material. 
Using  a  boiler  instead  of  a  coil  of  pipe  for  this  purpose,  they 
are  obliged  to  employ  an  additional  or  modified  means  for  keep- 
ing up  the  mixture.  They  only  employ  such  means  as,  in  view 
of  the  change  adopted  in  the  form  of  the  heating  apparatus, 
and  of  the  known  appliances  in  use  in  analogous  processes, 
would  naturally  suggest  themselves  to  a  mechanic  skilled  in 
the  art.  Or,  if  the  mode  of  effecting  the  continued  mixture 
adopted  by  the  defendants  should  be  deemed  a  new  and  useful 
improvement,  they  might  perhaps  have  a  patent  for  that  pe- 
culiar device  without  being  entitled  to  use  Tilghman's  process, 
on  which  it  is  but  an  improvement. 

Another  ground  on  which  the  defendants  argue  that  they 
do  not  infringe  the  patent  is,  that  they  do  not,  in  their  process, 
use  water  alone  in  admixture  with  fat,  but  use  also  some  por- 
tion of  lime :  that  they  formerly  used  seven  per  cent  of  lime, 
and  now  use  four  per  cent.  But  they  do  not  use  lime  in  the 
manner  and  to  the  extent  in  which  it  is  used  for  dissolving  fats 
by  the  saponifying  process.  That  requires  twelve  or  fourteen 
per  cent.  Even  if  the  saponifying  process  partly  takes  place, 
they  use  Tilghman's  process  for  effecting  the  balance  of  the 
operation.  They  use  water  in  admixture  with  fat,  heated  to  a 
high  degree,  far  above  the  boiling-point,  and  yet  subjected  to 
such  pressure  as  to  prevent  the  water  from  being  converted 
into  steam  ;  and  though  they  may  also  use  other  things  at  the 
same  time,  which  other  things  may  facilitate  the  operation,  or 
render  a  less  degree  of  heat  necessary  than  would  be  required 
when  water  alone  is  used,  and  thus  actually  improve  the  pro- 
cess of  Tilghman ;  yet  this  process  is  included  in  their  opera- 
tion, and  forms  the  basis  of  it.  It  is  idle,  therefore,  to  say 
that  they  do  not  infringe  Tilghman^s  patent.  It  is  unneces- 
sary to  determine  what  precise  part  the  lime  used  by  the  de- 
fendants play)  in  their  pvootamh  WllftUiei',  as  the  complainant 
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contends,  it  saponifies  the  fat  to  a  certain  extent,  leaving  the 
remainder  to  be  ao.ted  apon  by  the  water  alone  purely  after 
tlie  process  of  Tilghman ;  or  whether,  as  the  defendants  con- 
tend, the  lime  produces  a  more  perfect  and  active  commixture 
of  the  fat  and  water,  or  predisposes  the  fat  to  unite  with  tlie 
requisite  elements  of  water  necessary  for  producing  glycerine 
and  the  fat  acids,  —  in  either  case  the  process  of  Tilghman. 
modified  or  unmodified  by  the  supposed  improvement,  under- 
lies the  operation  performed  in  the  defendants'  boilers. 

Another  ground  assumed  by  the  defendants  to  avoid  tho 
charge  of  infringement  is,  that  they  do  not  heat  the  mixed 
mass  in  the  manner  pointed  out  in  Tilgh man's  specification  ; 
but,  instead  of  heating  the  containing  vessel  by  an  outside 
application  of  heat,  they  heat  the  contents  by  the  introduction 
of  super-heated  steam.  But  we  think  that  this  does  not  alter 
the  essential  character  of  the  process.  The  heating  by  steam 
is  clearly  an  equivalent  method  to  that  of  heating  by  an  ex- 
ternal fire.  The  patent  does  not  prescribe  any  particular 
method  of  applying  the  heat,  except  when  using  the  pipe  and 
coil  apparatus  described  in  the  specification ;  and,  even  in  the 
use  of  this  apparatus,  the  outward  application  of  the  heat  to 
the  pipe  is  suggested  incidentally  and  as  a  matter  of  conven- 
ience rather  than  as  an  essential  requisite.  The  patentee 
showed  one  method  in  which  the  heat  could  be  applied.  That 
was  all  that  was  necessary  for  him  to  do.  If  it  could  be  ap- 
plied in  any  number  of  different  methods,  it  would  not  affect 
the  validity  of  the  patent  as  a  patent  for  a  process.  The 
method  of  heating  the  mixture  by  the  introduction  of  steam 
may  be  attended  with  some  beneficial  results,  in  producing  an 
agitation,  or  automatic  circulation  helpful  to  the  perfection  of 
the  admixture  of  the  water  and  fat ;  and  so  far  it  may  be  an 
improvement  on  heating  from  without.  Suppose  this  to  be  so, 
as  before  said,  the  introduction  of  an  improvement  gives  no 
title  to  use  the  primary  invention  upon  which  the  improve- 
ment is  based. 

Finally,  the  defendants  argue  that  they  only  use  a  low- 
degree  of  heat  and  pressure  compared  with  that  pointed  out 
by  the  patent,  namely,  only  about  SIO""  Fah.  instead  of  612''. 
The  precise  degree  of  heat,  as  we  have  seen,  is  not  of  the 


Oct.  1880.J  TiLGHMAN  V.  Pboctob.  788 

essence  of  the  patent.  The  specification  only  claims  that  a 
high  degree  of  heat,  such  as  would  be  sufficient  to  melt  lead« 
is  most  effective  and  rapid  in  producing  the  desired  result , 
but  suggests  a  trial  of  the  apparatus  employed  with  differ- 
ent degrees  of  heat  so  as  to  ascertain  that  which  is  best  for 
each  particular  kind  of  fat.  ^^  By  starting  the  apparatus," 
the  language  is,  ^^  at  a  low  heat,  and  gradually  increasing  it, 
the  temperature  giving  products  most  suitable  to  the  intended 
application  of  the  fatty  body  employed  can  easily  be  deter* 
mined."  It  is  probably  true,  as  contended  for  by  the  defend- 
ants, that  by  the  use  of  a  small  portion  of  lime,  the  process 
can  be  performed  with  less  heat  than  if  none  is  used.  It  may 
be  an  improvement  to  use  the  lime  for  that  purpose  ;  but  the 
process  remains  substantially  the  same.  The  patent  cannot 
be  evaded  in  that  way.  The  matter  may  be  stated  thus : 
Tilghman  discovers  a  process  of  decomposing  fats  by  mixing 
them  with  water,  and  heating  the  mixture  to  a  high  tempera^ 
ture  under  a  pressure  that  prevents  the  formation  of  steam. 
It  is  a  new  process,  never  known  before.  The  defendants 
seeing  the  utility  of  the  process,  and  believing  that  they  can 
use  a  method  somewhat  similar  without  infringing  Tilghman's 
patent,  put  a  little  lime  into  the  mixture,  and  find  that  it  helps 
the  operation,  and  that  they  do  not  have  to  use  so  high  a  degree 
of  heat  as  would  otherwise  be  necessary.  Still,  the  degree  of 
heat  required  is  very  high,  at  least  a  hundred  d^ees  above 
the  boiling-point ;  and  a  strong  boiler  or  vessel  is  used  in  order 
to  restrain  the  water  from  rising  into  steam.  Can  a  balder 
case  be  conceived  of  an  attempted  evasion  and  a  real  infringe- 
ment of  a  patent  ? 

And  as  to  the  low  degree  of  heat  used  in  the  operations  of 
the  defendants,  this  must  also  be  said :  that,  with  the  reduc- 
tion of  the  temperature,  the  time  of  perfecting  the  operation  is 
more  than  proportionally  increased.  Tilghman  was  aware  of 
this  result,  and  pointed  it  out  in  his  patent.  He  expressly 
says :  '^  The  decomposing  action  of  the  water  becomes  more 
powerful  as  the  heat  is  increased."  What  can  be  done  in  min- 
utes by  the  application  of  a  very  high  degree  of  heat,  requires 
hours  to  do  at  the  temperature  used  by  the  defendant.  But 
tlic  j)mcess  is  still  the  same,  and  the  defendants  fail  to  evadt 
the  patent. 
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We  pass  by  the  fact  that  the  defendants  first  took  a  license 
from  the  patentee,  and  under  it  and  under  his  directions 
erected  substantially  the  same  apparatus  which  they  are  yet 
using.  Receiving  what  they  regarded  as  additional  light,  they 
refused  to  continue  the  payment  of  a  royalty,  and  put  the  com- 
plainant to  his  legal  remedy. 

It  is  our  opinion  that  the  patent  is  for  a  process,  that  it  is  a 
valid  patent,  and  that  the  defendants  infringe  it. 

We  have  considered  the  case  entirely  upon  its  merits.  It 
is  unnecessary  to  bestow  much  discussion  upon  the  technical 
objections  that  have  been  raised.  They  have  not  been  pressed 
in  t]>e  argument,  and  are  probably  not  seriously  relied  on. 
One  of  them  is,  that  no  replication  was  filed  in  the  case.  To 
this  it  may  be  answered,  that  the  parties  have  throughout 
treated  the  case  as  though  it  were  regularly  at  issue.  The 
various  stipulations  into  which  they  have  entered,  with  regard 
to  the  admission  of  evidence  to  be  heard  on  the  trial  of  the 
cause,  are  totally  inconsistent  with  tlie  idea  that  the  case  was 
to  be  heard  merely  on  bill  and  answer.  Another  objection  is, 
that  the  patent  was  dated  more  than  six  months  prior  to  the 
filing  of  the  application  for  it.  But  under  the  law  then  in 
force  (1854)  with  regard  to  the  antedating  of  patents  where  a 
foreign  patent  had  been  obtained,  this  was  admissible.  The 
sixth  section  of  the  act  of  March  8,  1839,  entitled  ^*  An  Act 
in  addition  to  an  act  to  promote  the  progress  of  the  useful 
arts,"  expressly  declared  ^Hhat  no  person  shiftll  be  debarred 
from  receiving  a  patent  for  any  invention  or  discovery  ...  by 
reason  of  the  same  having  been  patented  in  a  foreign  country 
more  than  six  months  prior  to  his  application  \  Provided^  that 
the  same  shall  not  have  been  introduced  into  public  and  com- 
mon use  in  the  United  States  prior  to  the  application  for  such 
patent :  And  provided  aho^  that  in  all  cases  every  such  patent 
shall  be  limited  to  the  term  of  fourteen  years  from  the  date  or 
publication  of  such  foreign  letters-patent."  Now,  we  know 
by  the  proceedings  on  the  application  in  this  case  that  the 
attention  of  the  Commissioner  of  Patents  was  expressly  called 
to  the  fact  of  the  issuing  of  the  English  patent,  and  that  the 
question  of  the  date  of  the  patent  in  suit  was  submitted  to 
and   considered    bv  him.     Under  the  laws  then  in  force,  he 
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determined  that  the  patent  ought  to  be  antedated  as  of  the 
date  of  the  English  patent  It  must  be  presumed  that  his 
decision  was  right  according  to  the  facts  of  the  case,  at  least 
until  the  contrary  is  shown ;  and  nothing  has  been  shown  to 
the  contrary  by  any  evidence  in  the  cause  to  which  our  atten- 
tion has  been  called. 

The  decree  of  the  Circuit  Court  will  be  reversed,  and  the 
cause  remanded  with  directions  to  enter  a  decree  in  conformity 

with  this  opinion  ;  and  it  iB 

So  ordered 
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ACCOUNTING.     See  AssignmetU,  2;  Praetiee,  9. 

ACCOUNTS  WITH  THE  UNITED  STATES,  SETTLEMENT  OF 

See  Court  of  Claims,  1 ;  Evidence,  8. 

ADMINISTRATOR.     See  Evidence,  10. 

ADMIRALTY. 

1.  The  courts  of  the  United  States,  aff  courts  of  admiralty,  have  not  ex- 

clusive jurisdiction  of  suits  in  penonam,  growing  out  of  collisions 
between  vessels  while  navigating  the  Ohio  River.  Schoonmaher  v. 
Gilmore,  118. 

2.  A  small  schooner,  having  no  watch   on  deck,  was,  in  a  vei^  dark 

night,  lying  at  anchor  inside  the  Delaware  Breakwater,  when  ves- 
sels were  constantly  arriving  for  shelter  from  an  approaching  storm. 
Among  them  was  one  well  manned,  which,  in  proceeding  to  a  proper 
anchorage,  without  any  fault  of  either  omission  or  commission  on 
her  part,  collided  with  and  sunk  the  schooner.  If  a  sufficient  watch 
had  been  on  the  deck  of  the  latter,  the  collision  might  have  been 
avoided.     Held,  that  the  vessel  was  not  liable.     The  **  Clara,**  200. 

8.  At  about  ten  o'clock  in  the  forenoon,  when  the  weather  was  clear  and 
fine,  a  steamship  and  a  schooner  were  on  the  ocean.  The  schooner, 
having  seen  the  steamship  when  six  or  seven  miles  away,  kept  stead- 
ily on  her  course.  The  steamer  saw  the  schooner  when  three  miles 
off,  and  from  that  time  until  a  collision  between  tliem  occurred  both 
vessels  were  sailing  on  courses  which  crossed  each  other,  so  as  to  in- 
volve risk  of  collision.  Held,  that  under  the  circumstances  it  was 
the  duty  of  the  steamship  to  keep  out  of  the  way  of  the  schooner,  and 
the  latter  having  held  her  course,  the  former  is  liable  for  the  dam- 
ages occasioned  by  the  collision.     The  *'  Benefactor,"  214. 

4.  The  ruling  in  The  Abbotsfard  (98  U.  S.  440),  that  under  the  act  ol 
Feb.  16, 1875  (18  Stat.  315),  the  finding  of  facts  by  the  Cirouit  CJourl 
in  admiralty  cases  is  conclusive,  and  that  only  rulings  upon  questioiui 
of  law  can  be  reviewed  by  bill  of  exceptions,  reafKrmed.     Id. 

ADVERSE  POSSESSION.     See  Vacant  Lands,  Entry  upon,  under  Ooi^ 
of  Title, 
VOL.  XII.  47 
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AGENT.     See  BUU  of  Exchange  and  Promissory  Notes,  8. 

ALABAMA.     See  Constitutional  Law.  11,  12;  Damages;  Municipal  Bmuis, 

4-6. 

AMENDMENT.     See  Municipal  Corporations,  5,  6. 

APPEAL. 

1.  An  appeal  will  be  dismissed  when  it  appears  from  the  record,  taken  as 

a  whole,  that  the  amount  actually  in  controversy  is  not  sufficient  to 
give  the  court  jurisdiction.  Banking  Association  v.  Insurance  Asso- 
ciation^ 121. 

2.  Gray  v.  Blanchard  (97  U.  S.  564)  reaffirmed.     Id. 

8.  An  appeal  is  the  only  mode  by  which  the  appellate  jurisdiction  of  this 
court  can  be  exercised  in  equity  suits,  brought  in  the  courts  of  the 
United  States,  and  it  does  not  lie  before  a  final  decree  has  been 
rendered.     Hayes  v.  Fischer j  121. 

4.  A  proceeding  in  the  court  below  for  contempt  cannot  be  re-examined 
here  on  an  appeal  or  a  writ  of  error.     Id. 

6.  A  bond  is  not  sufficient  for  the  purposes  of  either  an  appeal  to  this 
court  or  a  supersedeas,  if  the  obligors  are  not  thereby  bound  for  the 
payment  of  costs,  should  the  appellant  fail  to  make  his  plea  good. 
Seward  v.  Corneau,  161. 

6.  The  Circuit  Coiu*t  in  a  foreclosure  suit  appointed  a  receiver  of  the  rents 

and  profits  of  the  mortgaged  land,  and  ordered  that  all  persons  who 
had  come  into  the  possession  thereof  pendente  lite  should  surrender  it 
to  him  on  his  demand.  On  their  refusal  to  do  so,  a  writ  was  issued 
commanding  the  marshal  to  eject  them.  They  thereupon  addressed 
a  petition  to  one  of  the  judges,  praying  that  the  writ  be  revoked  by 
the  court.  Held,  that  an  appeal  does  not  lie  from  his  order  at  cham- 
bers, denying  the  petition.     Henlig  v.  Page,  219. 

7.  Where  no  security  having  been  taken  at  the  time  of  entering  an  order 

allowing  an  appeal  from  a  decree  passed  by  the  Supreme  Court  of  the 
District  of  Columbia  sitting  in  general  term,  the  appellant,  within 
the  time  limited  by  statute,  filed  with  the  clerk  a  bond  with  sureties, 
conditioned  according  to  law,  and  approved  by  a  judge  of  that  court, 
by  whom,  on  the  same  day,  a  citation  was  signed,  —  Held,  that  the 
power  of  tlie  judge  over  the  appeal  and  the  security  was  thereupon, 
in  the  absence  of  fraud,  exhausted,  and  that  the  control  of  the  super- 
sedeas as  well  as  of  the  appeal  was  transferred  to  this  court.  Draper 
v.  Dams,  370. 

ARGOLS  OR  CRUDE  TARTAR.     See  Customs  Duties,  1. 

ASSIGNEE   IN    BANKRUPTCY.      See   Bankruptcy;    Stock,   Subscrip- 
tion to. 
Where  a  bankrupt  has  fraudulently  conveyed  his  property,  his  assignees 
iu  bankruptcy  are  the  only  parties  to  sue  for  and  subject  it  to  the 
payment  of  his  debts.     Trimble  v.  Woodhead,  647. 

ASSIGNMENT.     See  Claims  against  the  United  States  ;  Set-off. 
I.  The  assignment  of  a  judgment,  and  of  all  bonds  and  instruments 
which,  duiing  the  progiess  of  the  suit  wherein  it  was  rendered,  wei-e 
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ASSIGNMENT  (continued), 

taken  in  oonneotion  therewith,  transfers  to  the  assignee  a  bond  given 
by  the  defendant  with  surety,  whereby  he  secured  the  release  of  bin 
property  which  had  been  seized  under  an  attachment  issued  in  the 
suit.  George  v.  Tait,  564. 
2.  A.  assigned  to  the  amount  of  a  certain  loan  his  interest  in  a  policy  of 
insurance  upon  his  life  to  B.,  his  creditor.  The  latter  agreed  in 
writing  to  make  such  a  settlement  with  A.'s  representatives  as  the 
case  may  require,  should  he,  in  the  event  of  A.'s  death  befoii^ 
the  payment  of  the  money,  receive  from  the  insurance  company  the 
amount  due  on  the  policy.  Other  similar  assignments  were  from 
time  to  time  made.  The  last  assignment  imports  an  absolute  trans- 
fer to  B.  of  all  A.'s  right,  title,  and  interest  in  the  policy  and  to  the 
payments  previously  made  therefor,  and  all  benefit  and  advantage  to 
be  derived  therefrom.  Upon  consideration  of  the  evidence,  —  Held, 
that  the  assignment  must  be  construed  as  appointing  B.,  upon  the 
death  of  A.,  to  receive  from  the  company  such  sum  as  would  then 
be  due  on  the  policy,  and  after  reimbursing  himself  to  the  extent 
of  his  loans  to  A.,  to  pay  the  balance  to  the  persons  entitled  thereto 
Page  v.  Bumstine^  664. 

ATTORNEY  AND  CLIENT.     See  Bankruptcy,  1. 

BACK-TAX  COLLECTOR.    See  Municipal  Corporations,  6,  6. 

BAD  FAITH. 
A  party  who,  before  its  maturity  and  for  a  valuable  consideration,  pur- 
chases mercantile  paper  from  the  apparent  owner  thereof  acquires  a 
right  thereto  which  can  only  be  defeated  by  proof  of  bad  faith  or  of 
actual  notice  of  such  facts  as  impeach  the  validity  of  the  transaction. 
Swift  V.  SnUthf  442. 

BAILMENT.     See  Personal  Chattels,  Sale  and  Delivery  of,  2. 

BANKRUPTCY.     See  Assignee  in  Bankruptcy ;  National  Banks, 

1.  A.,  as  attorney  for  B.,  procured  a  judgment  by  default  in  favor  of  the 

latter  against  C,  of  whose  insolvency  and  intent  to  commit  a  fraud 
on  the  bankrupt  law  he  had  knowledge.  Held,  that  that  knowledge 
was  imputable  to  B.     Rogers  v.  Palmer^  203. 

2.  C.  having,  with  intent  to  give  a  preference  to  B. ,  contributed  to  tlu* 

rendition  of  the  judgment  at  an  earlier  day  than  without  his  aid  it 
oonld  have  been  rendered,  an  execution  was  sued  out  and  levied 
upon  his  goods.  Held,  that  he  thereby  procured  them  to  be  taken 
on  legal  process  within  the  meaning  of  the  thirty-fifth  section  of  tlie 
Bankrupt  Law  of  March  2,  1867  (14  Stat.  534),  as  modified  by  the 
act  of  June  22,  1874.  18  Stat,  part  3,  pp.  180,  181.  Id. 
8.  A.,  by  his  bond,  acknowledged  the  receipt  from  an  insurance  coinpun) 
of  ten  shares  of  its  capital  stock,  and  agreed  to  pay  $200  therefor,  iu 
instalments,  —  one-fourth  on  the  receipt  of  the  stock  certificate,  and 
the  remainder  in  three  equal  amounts  at  three,  six,  and  nine  months 
from  Jan.  7,  1871,  the  date  of  the  bond.     He  paid  on  executiug 
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BANKRUPTCY  (eoiUinued). 

it  f26,  and  his  name  was  entered  as  a  stockboldar  on  tiie  books  of 

the  company.  The  certificate  was  not  delivered  or  demanded.  In 
1872  the  company  became  bankrupt.  Beklj  that  the  assignee  is 
entitled  to  recover  of  A.  the  unpaid  instalments.  Hawley  v.  Up- 
ton, 814. 

4.  A  bill,  filed  by  the  assignee  in  bankruptcy  of  an  insurance  company 

against  its  former  officers  and  directors,  alleges  that  they  had  divided 
among  themselves  and  friends  certain  bonds  belonging  to  it,  and 
prays  for  an  accounting  and  relief.  It  appears  from  the  proofs  that 
the  bonds  were  never  the  property  of  the  company,  but  were,  with- 
out consideration,  borrowed,  by  some  of  its  officers,  for  the  fraudu- 
lent purpose  of  exhibiting  them,  as  part  of  its  assets,  to  the  official 
examiners,  thus  furnishing  evidence  of  its  sound  condition,  and  were 
afterwards  returned,  according  to  agreement,  to  their  real  owners. 
Held,  that  the  bill  was  properly  dismissed.     Walker  v.  Reister,  467. 

5.  A.,  with  a  view  of  giving  preference  to  B.,  a  creditor,  transferred 

to  him,  Nov.  15,  1873,  certain  securities.  B.  accepted  them  with 
knowledge  that  A.  was  insolvent.  Proceedings  in  bankruptcy  were 
instituted  against  A.  Feb.  7,  1874,  and  he  was  declared  to  be  a 
bankrupt.  His  assignee  brought  suit  in  June,  1876,  against  B.  for 
the  value  of  the  securities.  Held,  that  he  was  entitled  to  recover 
Auffm'ordt  v.  Rann,  (520. 

6.  The  tenth  section  of  the  act  of  June  22,  1874  (18  Stat,  part  8,  178;, 

whereby,  in  cases  of  involuntary  or  compulsory  bankruptcy,  the 
period  of  four  months  mentioned  in  sect.  86  of  the  Bankrupt  Act  of 
March  2,  1867  (14  id.  584),  was  changed  to  two  months,  did  not 
take  effect  until  two  months  after  its  passage.  It  was  not  intended 
to  destroy  previously  vested  rights  of  property  or  of  action,  nor  was 
it  in  the  nature  of  a  statute  of  limitations.  It  merely  declared  that 
certain  acts  thereafter  committed,  more  than  two  months  prior  to 
the  institution  of  proceedings  in  bankruptcy,  should  be  valid.    Id, 

7.  Where  the  marshal  of  the  United  States  to  whom  was  directed  a  war- 

rant of  provisional  seizure  sued  out  of  the  proper  court  sitting  in 
bankruptcy,  levied  it  upon  certain  goods  in  the  possession  of  a  third 
party  claiming  title  to  them,  —  Held,  that  they  were  subject  to  seiz- 
ure under  the  warrant,  if  they  were  the  property  of  the  person 
against  whom  the  proceeding  in  bankruptcy  was  pending.  Skarpe 
▼.  Doffle,  686. 

8.  The  marshal  must,  in  such  a  case,  act  at  his  own  risk  in  regard  to  the 

ownership  of  them  and  their  liability  to  seianre.    Id. 

BILL  OF  EXCEPTIONS.    See  EzcepHoru,  BiU  of. 

BILLS  OF  EXCHANGE  AND  PROMISSORY  NOTES.     See  Judg- 
ment; Lien, 
1 .  The  transfer  by  indorsement  to  a  creditor  of  negotiable  pi^r  before 
maturity,  meroly  as  security  for  an  antecedent  debt,  although  it  is 
without  his  express  agreement  for  indulgence,  is  not  an  improper 
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BILLS   OF  EXCHANGE,  &c.  {continuefJ). 

uBd  of  such  paper,  and  is  as  mnoh  in  ihe  usual  ooune  of  com- 
mercial business  as  its  transfer  in  payment  of  the  debt.  In  neither 
cast)  is  the  bona  fide  holder  affected  by  equities  or  defences  between 
prio  parties  of  which  he  had  no  notice.  Railroad  Company  v.  No- 
tional  Banky  14. 

2.  A  party  who,  before  its  maturity  and  for  a  yaluable  consideration, 
purchases  mercantile  paper  from  the  apparent  owner  thereof  acquires 
a  right  thereto  which  can  only  be  defeated  by  proof  of  bad  faith  or 
of  actual  notice  of  such  facts  as  impeach  the  Talidity  of  the  transac- 
tion.    Swift  7.  Smithy  442. 

S.  Suit  by  A.  against  B.  as  indorser  of  a  protested  draft,  the  indorse- 
ment i*eading,  '*  Pay  to  A.  or  order  for  account  of  £."  The  declara* 
tion  contained  a  special  count  on  the  draft  and  indorsement,  and  one 
for  money  paid  for  the  use  of  B.  at  his  request.  Heldy  1.  That  by 
the  terms  of  the  indorsement  A.  became  merely  the  agent  of  B. 
for  the  collection  of  the  money.  2.  That  under  the  special  count 
parol  evidence  was  not  admissible  to  vary  those  terms.  3.  That 
under  the  common  count  it  was  competent  for  A.  to  show  that  at  the 
time  of  the  indorsement  and  delivery  of  the  draft  to  him  he  g^ve  B. 
his  check  therefor  less  the  discount,  and  that  the  latter  received  and 
used  the  money.  4.  That  under  that  count  A.  was  entitled  to  re- 
cover from  B.  either  for  money  paid  without  consideration,  money 
loaned,  or  money  advanced  to  him  on  the  faith  of  the  delivery  of  th« 
draft.     While  v.  National  Bank,  658. 

BOND.     See  Aaeignmenty  1 ;  Contracts,  5, 6 ;  Evidence,  9 ;  Municipal  Bonde; 
Set-off. 

A  bond  is  not  sufficient  for  the  purposes  of  either  an  appeal  to  this  court 
or  a  supersedeas,  if  the  obligors  are  not  thereby  bound  for  the  pay- 
ment of  costs  should  the  appellant  fail  to  make  his  plea  good. 
SeuHird  v.  Comeauy  161. 

BOUNDARY,  PRIVATE.     See  Deceased  Persons,  Dedarations  of. 

BRIBERY. 
A  party  who  bribes  an  officer  of  the  United  States  with  money  camMi 
maintain  an  action  to  recover  it.     Clark  v.  Uniud  Stales,  822. 

CALIFORNIA.     See  School  Lands. 

CAPITATION  TAXES.    See  ConstUutional  Law,  9. 

CARRIER  OF    PASSENGERS.     See  Passengers,  Carrier  of. 

CASES  EXPLAINED,  QUALIFIED,  OR  OVERRULED. 
Erwin  v.  United  States,  97  U.  S.  392.     See  Goodman  v.  Niblack,  556. 
Harkness  v.  Hyde,  98  U.  S.  476.     See  Langford  o.  Monteith,  145. 
Mitchell  r.  Tilg^man,  19  Wall.  287.     See  Tilghman  v.  Proctor,  707. 
O'Reilly  o.  Morse,  15  How.  62.    See  Id. 

Sherman  r.  Buick,  93  U.  S.  209.  See  Mining  Company  v.  Consolida<  eti 
Mining  Company,  167. 
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CASES   EXPLAINED,  &c.  (continued). 
SpofFord  i;.  Kirk,  97  U.  S.  484.     See  Goodman  ».  Niblack,  666. 
Water  &  Mining  Company  v.  Bugbey,  96  U.  S.  166.     See  Mining  Coift 
pany  v.  Consolidated  Mining  Company,  167. 

CAUSES,  REMOVAL  OF. 

1.  A  petition  for  a  mandamus  was  filed  in  one  of  her  courts  by  the  State 

of  Mississippi  to  compel  a  railroad  company,  a  corporation  existing 
under  the  laws  of  that  State,  to  remove  a  stationary  bridge  which  it 
had  erected  over  Pearl  River,  a  navigable  stream  on  the  line  betweeo 
Louisiana  and  Mississippi.  Thereupon  the  company  presented  its 
petition,  duly  verified,  praying  for  the  removal  of  the  suit  into  the 
Circuit  Court  of  the  United  States,  and  alleging  that  the  right  to 
erect,  use,  and  maintain  the  bridge  was  vested  by  the  company's 
charter;  that  its  maintenance  over  said  river  was  authorized  by  the 
act  of  Congress  approved  March  2, 1868  (15  Stat.  38);  that  there- 
under it  became  a  part  of  a  post-road  over  which  for  several  years 
the  mails  of  the  United  States  have  been  carried,  and  that  therefore 
the  suit  impugns  the  rights,  privileges,  and  franchises  granted  by 
said  act.  The  petition  was  accompanied  by  a  bond  with  good  and 
sufficient  security,  conditioned  as  required  by  the  act  of  March  3, 
1875.  18  Stat.,  part  3,  p.  471.  Held,  that  under  the  latter  act  the 
company  was  entitled  to  the  removal  prayed  for.  Railroad  Company 
V.  Mississippi,  135. 

2.  The  decisions  of  this  court  affirming  the  jurisdiction  of  the  courts  of 

the  United  States  in  cases  arising  under  the  laws  of  the  United 
States,  or  where  a  State  is  a  party,  cited  and  commented  on.     Id. 

8.  The  ruling  in  Insurance  Company  v.  Dunn  (19  Wall.  214)  and  Re- 
moval Cases  (100  U.  S.  457),  that  a  party  loses  none  of  his  rights 
who,  after  failing  to  obtain  its  removal,  contests  a  suit  on  its  merits 
in  the  State  court,  reaffirmed.    Id. 

4.  Where  the  Supreme  Court  of  a  State  reversed,  on  appeal,  a  decree 
dismissing,  upon  a  final  hearing,  the  complainant's  bill,  and  re- 
manded the  cause  with  instructions  to  refer  it  to  a  master  to  state 
the  accounts  between  the  parties  in  accordance  with  the  mandate, 
the  suit  cannot  be  removed  to  the  Circuit  Court  of  the  United 
States.    Ji/ldns  v.  Hweelzer,  177. 

6.  Removal  Cases  (100  U.  S.  457)  cited  and  approved.    Id. 

6.  An  action  pending  in  a  State  court  cannot  be  removed  to  the  Circuit 

Court,  by  written  stipulation,  where  there  is  nothing  in  the  latter  or 
the  record  to  show  that,  by  reason  of  the  subject-matter,  or  the 
character  of  the  parties,  the  latter  court  can  take  cognizance  of  it. 
People's  Bank  v.  Calhoun,  256. 

7.  In  a  foreclosure  suit,  the  Circuit  Court,  having  jurisdiction  of  the  sub- 

ject-matter and  the  parties,  appointed  a  receiver,  who,  pursuant  to 
its  orders,  took  possession  of  the  mortgaged  road.  In  an  action  be- 
tween other  parties,  subsequently  brought  in  a  State  court,  an  at- 
tachment was  sued  out  and  levied  upon  the  road.  Pending  an 
application  thereupon  made  to  the  Circuit  Court,  to  restrain  th« 
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plaintiff  from  further  proceeding  with  his  attaohment,  he  and  the 
defeudant  to  the  action  consented  to  its  removal  to  the  Circuit  Court, 
where,  upon  a  finding  that  the  road  was  not,  at  the  date  of  the  levy 
of  the  attachment,  the  property  of  that  defendant,  the  writ  was  dis- 
missed. Heldy  that  the  Circuit  Court  had  the  right  to  determine 
upon  the  conflicting  claims  to  the  possession  of  the  road,  and  that 
the  parties  to  the  action,  by  consenting  to  transfer  it,  did  no  more, 
in  effect,  than  that  court  might  have  compelled  them  to  do.     Id. 

CHARTER.     See  Causes^  Removed  q/*,  1 ;  Municipal  Bonds,  13. 

CHARTER,    REPEAL  OF.     See  Municipal  Corporations, 

CHATTELS.     See  Personal  Chattels,  Sale  and  Delivery  of. 

CITY,  LIABILITY  OF,  TO  REFUND  MONEY  PAID  INTO  HER 
TREASURY.     See  Municipal  Bonds,  10-12. 

CLAIMS  AGAINST  THE  UNITED  STATES.    See  Court  of  Claims. 

1.  A.,  who  had  a  contract  with  the  United  States,  agreed  with  £.,  in 

1847,  that  the  latter  should  perform  it,  and  that  the  profits  should 
be  equally  divided  between  them.  Thereupon  they  and  C.  executed 
an  instrument  in  which  the  agreement  was  recited,  and  A.,  for  the 
due  fulfilment  thereof,  assigned  the  contract  to  C.  as  trustee.  A 
controversy  having  arisen  as  to  the  amount  due  upon  the  contract. 
Congress,  in  1870,  authorized  C.  as  such  trustee  to  sue  the  United 
States  therefor,  and  subsequently  made  an  appropriation  to  pay  the 
judgment  which  he  recovered.  Held,  that  as  the  assignment  was 
thus  recognized  by  the  government,  the  parties  to  the  agreement 
and  those  claiming  under  them  are  precluded  from  setting  up  that 
the  contract  was  not  assignable.     Goodman  v.  Niblack,  556. 

2.  A.  made  in  1860  an  assignment  for  the  benefit  of  his  creditors,  which 

included  all  his  rights,  credits,  effects,  and  property  of  every  de- 
scription. Held,  that  the  assignment,  although  it  covered  whatever 
might  be  due  to  him  under  his  contract  with  the  government,  was 
not  within  the  prohibition  of  the  act  of  Feb.  26,  1853  (10  Stat.  170, 
re-enacted  in  sect.  3477,  Rev.  Stat.),  nor  in  violation  of  publio 
policy.     Id. 

3.  Spofford  V.  Kirk  (97  U.  S.  484)  and  Erwin  v.  UnUed  States  (id.  302) 

cited  and  examined.     Id. 

COLLATERAL   SECURITY.     See  BUU  of  Exchange  and  Promissory 
Notes,  1,  3;  Deed  of  Trust. 

COLLECTOR  OF  CUSTOMS.     See  Foreign  Coins,  Value  of. 

COLLECTOR  OF  INTERNAL  REVENUE.    See  Income  Tax,  2. 

COLLISION.     See  Admiralty,  1-3. 

COLOR  OF   TITLE.     See  TUU ;  Vacant  Lands,  Entry  upon,  under  Coiot 
of  Tide. 
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COMITT. 
The  oonrtB  of  tiie  United  States  are  not  oontiolled  bj  the  decbloiis  ot 
State  courts  on  questions  of  general  commercial  law.    Swift  v.  Tyion 
(16  Pet.  1)  and  Oaiet  v.  National  Bank  (100  U.  S.  289)  reaffiimed. 
RttHroad  Cumpany  ▼.  National  Bank,  14. 

COMMERCE. 

1.  An  act  of  the  legislature  of  Texas,  entitled  **  An  Act  regulating  tax* 

ation,"  approved  June  3,  1873,  provides  in  its  third  section  that 
**  there  shall  be  levied  on  and  collected  from  every  firm  or  associa- 
tion of  persons  .  .  .  pursuing  the  occupation  of  selling  spirituous, 
▼inons,  malt,  and  other  intoxicating  liquors  in  quantities  less  than 
one  quart,  9200;  in  quantities  of  a  quart  and  less  than  ten  gallons, 
9100;  provided  that  this  section  shall  not  be  so  construed  as  to  in- 
clude any  wines  or  beer  manufactured  in  this  State."  A.,  who  was 
pursuing,  in  that  State,  '*  the  occupation  of  selling  spirituous,  vin- 
ous, malt,  and  other  intoxicating  liquors  in  quantities  less  than  one 
quart,*'  filed  his  petition,  setting  forth  than  the  wines  and  beer 
which  he  was  selling  were  the  manufacture,  not  of  that  State,  but 
of  other  States  and  of  foreign  nations,  and  praying  that  the  county 
treasurer  be  enjoined  from  collecting  the  tax  imposed  by  said  act  of 
1878,  on  the  ground  of  its  repugnance  to  the  Constitution  of  the 
United  States.  Held,  that,  as  he  was  also  engaged  in  selling  other 
liquors,  the  injunction  was  properly  refused.  Tieman  v.  Riiiker, 
128. 

2.  That  act  is  inoperative  only  so  far  as  it  discriminates  against  im- 

ported wines  or  beer.  A  person  cannot,  for  selling  either  of  them, 
be  subjected  to  a  higher  tax  than  that  imposed  for  selling  wines  or 
beer  manufactured  in  the  State.     Id. 

5.  While  navigating  the  high  seas  between  ports  of  the  same  State,  a 

vessel  of  the  United  States  is,  together  with  the  business  in  which 
she  is  engaged,  subject  to  the  regulating  power  of  Congress.  Lord 
V.  Steamship  Company,  541. 
4.  The  power  conferred  upon  Congress  by  the  commerce  clause  of  the 
Constitution  is  exclusive,  so  far  as  it  relates  to  matters  within  its 
purview  which  are  national  in  their  character,  and  admit  or  require 
uniformity  of  regulation  affecting  all  the  States.  That  clause  was 
adopted  in  order  to  secure  such  uniformity  against  discriminating 
State  legislation.     County  of  Mobile  v.  Kimball,  691. 

6.  Commerce  with  foreign  countries  and  among  the  States,  strictly  con- 

sidered, consists  in  intercourse  and  traffic,  including  in  these  terms 
navigation  and  the  transportation  and  transit  of  persons  and  prop- 
erty, as  well  as  the  purchase,  side,  and  exchange  of  commodities. 
To  regulate  it,  as  thus  defined,  there  must  be  only  one  system  of 
rules  applicable  alike  to  the  whole  country,  which  Congress  alone  can 
prescribe.  Id. 
6.  State  legislation  is  not  forbidden  touching  matters  either  local  in 
their  nature  or  operation,  or  intended  to  be  mere  aids  to  commerce, 
for  which  special  regulations  can  more  effectually  provide,  sooh  as 
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harbor  pilotage,  beacons,  buoys,  and  the  improyemeiit  of  harbors, 
bays,  and  navigable  rivers  within  a  State,  if  their  free  navigation 
under  the  laws  of  the  United  States  be  not  thereby  impaired  Con- 
gressy  by  its  non-action  in  such  matters,  virtually  declares  that,  foi 
the  time  being  and  until  it  deems  fit  to  act,  they  may  be  controlled 
by  State  authority.  The  act  of  the  State  of  Alabama,  entitled 
**  An  Act  to  provide  for  the  improvement  of  the  river,  bay,  and  har- 
bor of  Mobile,"  approved  Feb.  16,  1867,  is,  therefore,  not  in  con- 
flict with  the  Constitution.     Id. 

COMMERCIAL  PAPER.     See  BilU  of  Exchange  and  Pramiaaty  Notes, 

COMMERCIAL    LAW.     See  Comity, 

COMMISSIONER   OF    PATENTS. 
The  ruling  in  Seymour  v.  Osborne  (11  Wall.  516)  and  Russell  ▼.  Dodge 
(93  U.  S.  460),  touching  the  authority  of  the  Commissioner  of  Pat- 
ents in  granting  a  reissue  of  letters-patent,  reaffirmed.      Ball  v. 
Langles,  128. 

COMPENSATORY    DAMAGES.     See  Passengers,  Carrier  o/,  8,  4. 

COMPTROLLER   OF    THE    CURRENCY.       See  StoekkMers  of  an 
Insolvent  National  Bank,  Liability  o/,  1. 

CONDITIONAL    SALE.     See  Personal  Chattels,  SaU  and  Delivery  of,  2. 

CONDITION  PRECEDENT.  See  Municipal  Bonds,  1. 
The  charter  of  A.,  a  mutual  life  insurance  company,  provides  that 
«« every  person  who  shall  become  a  member  of  the  corporation,  by 
effecting^  insurance  therein,  shall,  the  first  time  he  efiEects  insurance 
and  before  he  receives  his  policy,  pay  the  rates  that  shall  be  fixed 
upon  and  determined  by  the  trustees."  In  August,  1872,  C,  A.'s 
agent,  received  from  B.  an  application  for  a  policy  upon  his  life  for 
96,000,  duly  made  out  upon  a  printed  form  furnished  previously  by 
C.  A  policy  was  issued  by  A.,  August  24,  and  forwarded  to  C.  It 
contains  a  proviso  that  it  shall  '*  not  take  effect  and  become  binding 
on  the  company  until  the  premium  be  actually  paid,  during  the  life- 
time of  the  person  whose  life  is  assured,  to  the  company  or  to  some 
person  authorized  to  receive  it,  who  shall  countersign  the  policy  on 
receipt  of  the  premium."  The  premium  to  be  paid  by  £.  amounted 
to  9302.52.  The  policy  not  having  been  called  for,  C.  returned  it, 
October  2,  to  A.,  and  it  was  thereupon  cancelled.  Nothing  beyond 
the  delivery  of  the  application  to  C.  was  done  by  B.,  or  by  any  one 
in  his  behalf.  Ue  died  September  4.  His  administrator  tendered 
the  first  premium  to  C. ,  who  declined  to  act  in  the  matter.  There- 
upon he  transmitted  the  proofs  of  B.'s  death  to  A.,  and  on  the 
refusal  of  the  latter  to  accept  the  premium  and  deliver  the  policy 
brought  this  suit  against  A.  Held,  that  the  suit  cannot  be  main- 
tained, the  payment  of  the  premium  in  the  lifetime  of  B.  being  a 
condition  precedent  to  A  *s  liability.  Oiddings  v.  Insurance  Com' 
pony,  108. 
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CONFISCATION. 

1.  A. 'a  lands  in  Louisiana  were,  May  6,  1865,  duly  forfeited  tci  tha 

United  States  by  a  decree  of  the  proper  court  in  the  exercise  of  the 
jurisdiction  conferred  by  the  Confiscation  Act  of  July  17,  1862  (12 
Stat.  589),  as  modified  by  the  joint  i-esolution  of  even  date  there- 
with. Id.  627.  A.  purchased  them  under  the  decree,  and,  on  re- 
ceiving from  the  marshal  a  deed  therefor,  bargained  and  sold  them 
to  B.  in  fee,  by  an  authentic  act  of  sale,  with  all  legal  warranties. 
On  the  death  of  A.,  his  heirs-at-law  sued  B.  for  the  possession  of 
the  lands.  Held,  that  they  were  entitled  to  recover.  French  ▼. 
Wade,  132. 

2.  Wallach  et  al,  v.  Van  Riswick  (92  U.  S.  202)  reaffirmed.     Id. 

CONSTITUTIONAL    LAW.     See  Causes,  Betaoval  of,  1 ;  Commerce,  »-6, 
Contracts,  5,  6;  Lands  sold  for  the  Non-payment  of  Taxes,  2. 

1.  The  act  of  the  legislature  of  Texas,  entitled  **  An  Act  regulating  tax- 

ation,'' approved  June  3,  1873,  which  provides  in  its  third  section 
that  **  there  shall  be  levied  on  and  collected  from  every  firm  or  as- 
sociation of  persons  .  .  .  pursuing  the  occupation  of  selling  spirit- 
uous, vinous,  malt,  and  other  intoxicating  liquors  in  quantities  leas 
than  one  quart,  8200;  in  quantities  of  a  quart  and  less  than  ten 
gallons,  $100;  provided  that  this  section  shall  not  be  so  construed  as 
to  include  any  wines  or  beer  manufactured  in  this  State,"  is  in- 
operative only  so  far  as  it  discriminates  against  imported  wines  or 
beer.  A  person  cannot,  for  selling  either  of  them,  be  subjected  to  a 
higher  tax  than  that  imposed  for  selling  wines  or  beer  manufactured 
in  the  State.     Tiernan  v.  Rinker,  123. 

2.  The  second  section  of  the  act  of  the  Greneral  Assembly  of  Iowa,  en- 

titied  **  An  Act  in  relation  to  riparian  owners  on  the  Mississippi 
and  Missouri  Rivers,"  approved  March  18,  1874,  is  not  in  conflict 
with  any  statute  of  the  United  States.  Where,  therefore,  the  owner 
of  lands  on  the  Mississippi  had  made  an  embankment  in  front  of 
them,  and  at  its  outer  end  beyond  low-water  mark  erected,  without 
the  direction  or  consent  of  the  Secretary  of  War,  a  stone  pier  or 
crib,  this  court  affirms  the  judgment  of  the  Supreme  Court  of  that 
State,  declaring  that  under  that  section  a  railway  company  cannot 
construct  its  road  over  the  embankment  between  high  and  low  water 
mark,  unless  the  damages  to  such  owner  shall  first  be  ascertained 
and  paid.     Railway  Company  v.  Renwick,  180. 

8.  The  obligation  of  contracts  is  impaired  by  such  legislation  as  lessens 
the  efficacy  of  the  remedy  which  the  law  in  force  at  the  time  they 
were  made  provided  for  enforcing  them.  Louisiana  v.  New  Orieane, 
203. 

4.  A.  recovered  judgment,  in  1874,  against  New  Oileans,  upon  certain 
bonds  issued  by  the  city  in  1854,  and  sued  out  an  execution,  whidi 
was  returned  nulla  bona.  The  Act  No.  5  of  the  legislature  of 
Louisiana  of  1870  requires  that  a  plaintiff,  having  an  executory 
judgment  against  the  city,  must  file  a  certified  copy  thereof  in  the 
office  of  the  controller,  and  imposes  upon  the  latter  the  datjy  ol 
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causing  the  same  to  be  registered,  and  of  issuing  a  wanant  upon 
the  ti'easurer  for  the  amount  due  thereon,  without  any  specific  ap- 
propriation therefor,  &c.  Helfi,  that  so  much  of  said  act  as  requires 
such  filing  and  registration  before  A.  can  procure  a  warrant  in  his 
favor  for  the  amount  due,  or  resort  to  other  means  to  enforce  the 
payment  thereof,  does  not  render  less  effective  his  pre-existing  rem- 
edies, and  is  therefore  not  in  confiict  with  the  contract  clause  of  the 
Constitution.  Jd. 
6.  The  provision  of  the  act  of  March  3,  1868  (12  Stat.  765;  Rev.  Stat., 
sects.  1059-1061),  authorizing  the  Court  of  Claims,  without  the  in- 
tervention of  a  jury,  to  hear  and  determine  claims  against  the  gov- 
ernment, and  also  auy  set-off,  counter-claim,  claim  for  damages,  or 
other  demand  on  the  part  of  the  government  against  the  claim- 
ant, does  not  violate  the  Seventh  Amendment  of  the  Constitution. 
McElrath  v.  United  States,  426. 

6.  Sect.  4288  of  the  Revised  Statutes,  as  limited  in  its  application  by 

sect.  4288,  is  not  unconstitutional.  Lord  v.  Steamship  Company, 
641. 

7.  The  pilot  laws  of  the  State  of  New  York  are  not  in  confiict  with  the 

Constitution  of  the  United  States,  fix  parte  McNiel  (18  Wall.  236) 
and  Cooley  v.  Board  of  Wardens  of  Port  of  Philadelphia  (12  How. 
299)  cited  and  reafl^raed.     Wilson  v.  McNamee,  572. 

8.  Congress,  in  the  exercise  of  its  power  **  to  lay  and  collect  taxes,  duties, 

imposts,  and  excises,''  may,  to  enforce  their  payment,  authorize 
the  distraint  and  sale  of  cither  real  or  personal  property.  The 
owner  of  the  property  so  distrained  and  sold  is  not  thereby  de- 
prived of  it  without  due  process  of  law.  Springer  v.  United  States^ 
586. 

9.  Direct  taxes,  within  the  meaning  of  the  Constitution,  are  only  capi- 

tation taxes  as  expressed  in  that  instrument,  and  taxes  on  real 
estate.     Id. 

10.  The  duty  which  the  internal  revenue  acts  provided  should  be  as- 

sessed, collected,  and  paid  upon  gains,  profits,  and  incomes  was  an 
excise  or  duty,  and  not  a  direct  tax,  within  the  meaning  of  the 
Constitution.     Id, 

11.  The  act  of  the  State  of  Alabama,  entitled  **  An  Act  to  provide  for  the 

improvement  of  the  river,  bay,  and  harbor  of  Mobile,"  approved 
Feb.  16,  1867,  is  not  in  conflict  with  the  Constitution  of  the  United 
States.     County  of  Mobile  v.  Kimball,  691. 

12.  The  provision  in  that  act  for  issuing  county  bonds  by  tlie  president 

and  commissioners  of  revenue  of  Mobile  County  is  not  a  taking  oi 
private  property  for  public  use,  within  the  meaning  of  the  Constitu- 
tion of  Alabuma,  nor  can  it  be  declared  invalid,  although  it  may 
impose  upon  one  county  the  expense  of  an  improvement  in  which 
the  whole  State  is  interested.     Id, 

CONS  VRUCTl  VE  SEISIN.     See  Vacant  Lands,  Entry  upon,  w%d^  Colot 
of  Title, 
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CONTEMPT,  PROCEEDING   FOR. 
A  proceeding  in  the  court  below  for  contempt  ouinot  be  Te-ezamiDed 
here  on  an  appeal  or  a  writ  of  error.     Hayes  v.  Fischer,  121. 

CONTRACTS.     See  Claims  against    the   United  States;  Damages;  Em- 
denre,  1 ;  Personal  ChaitelSy  Sale  and  Delivery  of,  2. 

1.  A.,  being  indebted  to  B.,  proposed,  in  consideration  of  a  farther 

loan  of  money,  to  deliver,  in  payment  of  both  sums,  a  certain  quan- 
tity of  wood  at  a  stipulated  price  per  cord.  B.  accepted  the  proposal, 
C.  agreeing  to  receive  the  wood  from  him  at  that  price.  The  loan 
was  made,  and  A.,  pursuant  to  the  agi*eemeut  of  the  parties,  deliv- 
ered the  wood  upon  the  premises  of  C.  Held,  that  A. 'a  title  passed 
by  that  delivery,  and  that  the  wood  was  not  subject  to  levy  under 
executions  thereafter  issued  by  his  creditors.  National  Bank  v. 
Dayton,  50. 

2.  The  conduct  of  one  party  to  a  contract  which  prevents  the  other  from 

performing  his  part  is  an  excuse  for  non-performance.  United  States 
V.  Peck,  64. 

3.  By  the  law  of  Louisiana,  a  party  to  a  synallagmatic  convraot  has  no 

right  to  rescind  it  by  reason  of  the  failure  of  performance  by  the 
other  party,  unless  lie  returns  to  the  latter  what  was  received  from 
him,  so  as  to  put  him  in  the  same  situation  in  which  he  was  belore. 
Gay  V.  Alter,  79. 

4.  The  obligation  of  contracts  is  impaired  by  such  legislation  as  lessens 

the  efficacy  of  the  remedy  which  the  law  in  force  at  the  time  tbey 
were  made  provided  for  enforcing  them.  Louisiana  v.  New  OHeans^ 
203. 

5.  In  the  adjustment  of  her  debt  by  the  State  of  Virginia,  her  bonds, 

payable  to  order  or  bearer,  with  coupons  annexed  to  them  payable  to 
bearer,  were  issued  under  the  act  of  March  30,  1871,  known  as  the 
**  Funding  Act,*'  which  declares  that  the  coupons  *'  shall  be  receiv- 
able at  and  after  maturity  for  all  taxes,  debts,  dues,  and  demands 
due  the  State,"  and  that  this  shall  be  expressed  on  their  face. 
Where,  therefore,  a  creditor  took,  as  in  that  act  provided,  sach 
bonds  for  two-thirds  of  the  amount  of  the  old  bonds  he  surrendered, 
and  a  certificate  for  the  balance,  a  contract  was  consummated  be- 
tween the  State  and  the  holder  of  the  bonds  and  the  holder  of  the 
coupons,  from  which,  without  their  consent,  she  could  not  be 
released.     Hartman  v.  Greenhow,  672. 

6.  A  subsequent  enactment  requiring  the  tax  on  the  bonds  issued  under 

that  act  to  be  deducted  from  the  coupons  originally  attached  to 
them,  when  tendered  in  payment  of  taxes  or  other  dues  to  the  State, 
cannot  be  applied  to  coupons  separated  from  the  bonds,  and  held  by 
a  different  owner,  without  impairing  the  contract.  Such  an  owner 
is  therefore  entitled  to  a  mandamus  to  compel  the  proper  ofiioer  to 
receive  for  their  full  amount  the  coupons  so  tendered.    Id. 

CORPORATIONS.     See  Municipal  Corporations, 
1.  Where  a  corporation ,  solvent  at  the  time,  and  having  no  aetual  in- 
tent to  defraud  creditors,  disposes  of  its  lands  for  an  inad«|iuito 
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consideration  or  by  a  volontaiy  oonTeyanoe,  iti  saboeqnent  cred- 
itors cannot  question  the  transaction.  Graham  v.  Railroad  Company^ 
148. 
2.  Semble,  that  where  a  corporation  has  waived,  or  omitted  to  exercise, 
the  right  to  institute  proceedings  to  recover  lands  of  which  it  has 
been  defrauded,  snch  right  does  not  inure  to  the  benefit  of  subse- 
quent creditors  or  purchasers.     Id, 

COSTS.     See  PMic  Money,  Person  neeountMe  for,  3. 

1.  A  patentee  is  not,  in  an  action  for  an  infringement  of  his  letten-patent, 

entitled  to  reimbursement  for  expenses  incurred  by  him  other  than 
his  taxable  costs.     Parks  t.  Booth,  06. 

2.  A  bond  is  not  sufficient  for  the  purposes  of  either  an  appeal  to  this 

court  or  a  supersedeas,  if  the  obligors  are  not  thereby  bound  for  the 
payment  of  costs,  should  the  appellant  ful  to  make  hb  plea  good. 
Seward  t.  Comeati,  161. 

COUNSEL  FEES. 
A  patentee  is  not,  in  an  action  lor  an  infringement  of  his  letters-patent, 
entiUed  to  reimbursement  for  ooonsel  fees  paid  by  him.    Parks  v. 
Booth,  06. 

COUNTER-CLAIM.    See  Comi  of  Clmmt^  i. 

COURT  AND  JURY. 

1.  Neither  the  charge  of  the  court  below,  if  no  eocoeption  was  taken 
thereto  before  the  final  submission  of  the  case  to  tiie  jury,  nor  the 
granting  or  the  refusing  a  new  trial,  is  subject  to  review  here.  RaU- 
way  Company  v.  Heck,  120. 

2  Certain  articles  were  imported  by  A.  from  Liverpool,  Nov.  14,  1871, 
upon  which  the  collector  of  the  port  of  New  York  exacted  the  duty 
of  six  cents  per  pound,  imposed  by  sect.  5  of  the  act  of  July  14, 1862 
(12  Stat.  547),  upon  **  argols  or  crude  tartar."  A.  claimed  that  they 
were  **  argols  crude,"  and,  as  such,  were,  by  sect.  22  of  the  act  of  July 
14, 1870  (16  id.  266),  exempt  from  duty.  A.  paid  the  duty  under 
protest,  and  brought  suit  against  the  collector  to  recover  it.  The 
court  instructed  the  jury  that  it  was  for  them  to  determine  from  the 
evidence  wliether  the  argols  in  question  were  **  argols  crude,"  then 
known  as  such  to  commerce  or  to  science,  or  whether  they  were  ar- 
gols that  were  more  or  less  refined.  HM,  that  the  instruction  was 
proper,  and  covered  the  entire  ground  of  the  controversy.  Recknagel 
V.  Murphy,  197. 

8.  Where,  before  the  final  submission  of  the  case  to  the  jury,  irrelevant 
evidence,  which  had  been  admitted,  was  withdrawn,  and  they  were 
instructed  to  disregard  it,  —  HM,  that  an  exception  to  the  action  of 
the  court  will  not  be  sustained,  the  presumption  being,  so  far  as  this 
court  is  concerned,  that,  under  such  droumstances,  the  jury  based 
their  verdict  upon  legal  evidence  only.  Pennty^winia  Cempany  v 
Roy,  451. 
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COURT   OF  CLAIMS. 

1.  Upon  the  settlement  oi  his  accounts  by  the  accounting  officers  of  the 

troasuiy,  B.,  while  announcing  that  he  would  not  be  concluded 
thereby,  and  protesting  that  the  allowance  was  insufficient,  received 
it,  and  brought  suit  in  the  Court  of  Claims  to  recover  the  balance 
claimed.  Held,  that  the  United  States  is  not  bound  by  the  settle- 
ment, but  for  any  moneys  improperly  paid  him  in  pursuance  thereof 
is  entitled  to  judgment.     McElrath  v.  United  StaUn,  426. 

2.  The  provision  of  the  act  of  March  3,  1863  (12  Stat  765  ;  Rev.  Stat., 

sects.  1059-1061),  authorizing  that  court,  without  the  intervention 
of  a  jury,  tx)  hear  and  detennine  claims  against  the  government,  and 
also  any  set-off,  counter-claim,  claim  for  damages,  or  other  demand 
on  the  part  of  the  government  against  the  claimant,  does  not  violate 
the  Seventh  Amendment  of  the  Constitution.     Id. 

(COURTS   OF   THE  UNITED   STATES.     See  Comk^ ;   Jwriadidum, 

13,  14. 

COVENANT  TO  RECONVEY. 
Where  a  party,  on  receiving  an  absolute  deed,  covenants  with  his  grantor 
to  reoonvey  the  lands,  when  the  money  which  it  was  given  to  secure 
shall  be  paid,  both  instruments  must  be  taken  together  as  conatitating 
a  mortgage.     Lancihan  v.  Sears,  318. 

CREDITORS.     See  Contracts,  5,  6  ;  CorporaiUms. 

CRIMINAL   LAW.     See  Estoppel,  6. 

Qtuere,  whether  the  only  mode  for  the  recovery  of  the  penalty  prescribed 
by  sect.  3296  of  the  Revised  Statutes  is  not  by  indictment.  United 
Stales  V.  Chouteau,  603. 

CRUDE  TARTAR.     See  Customs  Duties,  1. 

CUSTOMS  DUTIES.     See  Foreign  Coins,  Value  of. 

1.  Certain  ai*ticles  were  imported  by  A.  from  Liverpool,  Nov.  14,  1871, 

upon  which  the  collector  of  the  port  of  New  York  exacted  the  duty 
of  six  cents  per  pound,  imposed  by  sect.  5  of  the  act  of  July  14, 
1862  (12  Stat.  547),  upon  '*argols  or  crude  tartar."  A.  claimed 
that  they  were  **argols  crude,''  and,  as  such,  were,  by  sect.  22  of 
the  act  of  July  14,  1870  (16  id.  266),  exempt  from  duty.  A.  paid 
the  duty  under  protest,  and  brought  suit  against  the  collector  to 
recover  it.  The  court  instructed  the  jury  that  it  was  for  tfaem  to 
determine  from  the  evidence  whether  the  argols  in  question  were 
^^argols  crude,"  then  known  as  such  to  commerce  or  to  science,  or 
whether  they  were  argols  that  were  more  or  less  refined.  Held,  that 
the  instruction  was  proper,  and  covered  the  entire  ground  of  the 
controversy.     Recknagel  v.  Murphy,  197. 

2.  Imported  goods  composed  of  cotton  and  silk,  the  latter  being  the  com> 

ponent  part  of  chief  value,  were,  by  the  act  of  June  30,  1864  (13 
Stat.  202),  subject  to  a  duty  of  fifty  per  cent  ad  valorem.  Solom&m 
V.  Arthur,  208. 
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DAMAGES.  See  ContittUional  Law,  2 ;  Court  of  Claim,  2 ;  Land,  LidMikjf 
of  Ovoner  of;  Pas8enger$y  Carrier  of  4. 
\Vlicre>  l\Y  an  act  c£  the  State  of  Alabama  of  Feb.  16,  1867,  entitled 
**  All  Act  for  the  impi-oyement  of  the  river,  harbor,  and  bay  of  Mo- 
bile,'' a  harbor  board  was  created  and  authorized  to  provide  for  the 
contemplated  improvement  by  entering  into  a  contract  therefor 
binding  upon  the  county,  payment  for  the  work  to  be  made  in  the 
bonds  of  the  county  at  a  stipulated  rate,  —  Held^  that  if  specific  per- 
formance cannot  for  any  reason  be  enforced  in  favor  of  the  party 
who  is  thereunto  entitled,  on  his  completion  of  the  work  under  the 
contract,  a  court  of  equity  will  adjudge  that  compensation  in  dam- 
ages be  made  to  him  by  the  county.  County  of  Mobile  v.  Kimlall^ 
691. 

DECEASED  PERSONS,  DECLARATIONS  OF. 
In  questions  of  private  boundary,  the  declaration  of  a  deceased  person 
of  particular  facts,  as  distinguished  from  reputation,  is  not  udmis- 
sible  unless  it  be  shown  that  he  had  knowledge  of  that  whereof  he 
spoke,  and  was  then  on  the  land,  or  in  possession  of  it,  and  was 
pointing  out  and  marking  the  boundary,  or  discharging  some  duty 
in  relation  thereto.  A  declaration,  merely  reciting  something  past, 
is  within  the  rule  which  excludes  hearsay  evidence.  Hunnicuttv. 
Peyton,  333. 

DECREE.    See  Practice,  9. 

DECREE,  BILL  TO  SET  ASIDE  A.    See  Pleadihg,  1. 

DEED.     See  Confiscation ,  1;  Deed  of  Trust;  Mortgage,  2. 

DEED,   DISAFFIRMANCE  OF. 

1.  An  infanty^m^  covert,  to  whom  lands  in  Indiana  were  conveyed,  exe- 

cuted with  her  husband.  May  20,  1847,  a  deed  in  fee  therefor,  for  a 
valuable  consideration  paid  by  the  grantee  to  him.  She  was,  on  her 
petition,  divorced  from  him,  Feb.  14,  1870.  Within  less  than  two 
months  thereafter  she  gave  due  notice  of  her  disaffirmance  of  the 
deed,  and  demanded  possession  of  the  lands,  which  was  refused. 
She  thereupon  brought  suit.  Held,  that,  as  she  did  nothing  during 
her  coverture  to  confirm  the  deed,  her  notice  and  suit  avoided  it. 
.S'lrn^  V.  Everhardt,  .300 

2.  An  estoppel  t>i  pais  not  being  applicable  to  an  infant,  she  was  not 

estopped  from  alleging  her  infancy,  by  any  declaration  which,  at  the 
time  of  executing  the  deed,  she  made  in  regard  to  her  age.     Id» 

DEED  OF  TRUST.  See  Lien  ;  Mortgaged  Lands  in  Illinois,  Redemption 
of;  Personal  Chattels,  Sale  and  Delivery  of 
Where  a  deed  of  trust  of  lands  to  secure  a  promissory  note  was  released 
by  the  tnistee  without  the  surrender  or  payment  of  the  note  or  the 
express  authority  of  the  holder  thereof,  a  subsequent  purchaser  with 
notice  takes  them  subject  to  the  equitable  rights  of  such  holder* 
hisurance  Comitany  v.  Eldre^lge,  545. 

DELIVERY.     See  Contracts,  1. 
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DEMURRER.     See  JuriMdktum^  12. 

DIRECT  TAXES. 

1.  Direct  taxes,  within  the  meaning  of  the  Constitation,  «re  only  oapi- 

tatiou  taxes  as  expressed  in  that  instrument,  and  taxes  on  real  estate. 
Springer  v.  United  States^  586. 

2.  The  duty  which  the  internal  revenue  act  of  June  30,  1864  (13  Stat. 

218),  as  amended  by  the  act  of  March  3,  1865  (id.  469),  proyide<l 
should  be  assessed,  collected,  and  paid  upon  gains,  profits,  and 
incomes  was  an  excise  or  duty,  and  not  a  direct  tax,  within  tlie 
meaning  of  the  Constitution.     Id. 

DISSEISIN.     See  Vacant  Lands,  Entry  upon,  under  Cohr  of  Title. 

DISTILLER.  See  Estoppel,  5. 
Whi*ie  the  act  of  July  28, 1868  (15  Stat.  125),  was  in  force,  A.,  the  owner 
of  two  distiUeries,  applied  to  the  Commissioner  of  Internal  Revenue 
*for  Tice  meters  for  them,  and  depoaited  the  price  with  the  collector 
of  the  proper  district  to  be  paid  to  the  manufacturer.  The  latter 
delivered  them  and  received  the  money.  In  one  distillery  the 
meters  were  not  used,  and  in  the  other  they  never  worked  properly. 
A.  sued  the  United  States  for  the  money  so  paid.  Heldj  that  he 
was  not  entitled  to  recover.     Finch  v.  United  States,  269. 

DISTRAINT.     See  Constitutional  Law,  8. 

DISTRICT  OF  COLUMBIA,   SUPREME  COURT  OF. 

1.  The  Supreme  Court  of  the  District  of  Columbia  is  authorized  to  issue 

the  writ  of  mandamus  as  an  original  process  in  cases  where,  by  the 
principles  of  the  common  law,  the  petitioner  is  entitled  to  it.  United 
States  V.  Schurz,  378. 

2.  Sect.  858  of  the  Revised  Statutes  of  the  United  States,  which  de* 

dares  '*  that  in  actions  by  or  against  executors,  administrators,  or 
guardians,  in  which  judgment  may  be  rendered  for  or  against  them, 
neither  party  shall  be  allowed  to  testify  against  the  other  as  to  any 
transaction  with  or  8tat(>ment  by  the  testator,  intestate,  or  ward, 
unless  called  to  testify  thereto  by  the  opposite  party,  or  required  to 
testify  thereto  by  the  court,''  applies  to  the  courts  of  the  District  of 
Columbia  as  fully  as  to  the  Circuit  and  District  Courts  of  the  United 
States.     Page  v.  Burnstine,  664. 

DIVIDED  COURT,  JUDGMENT   BY.     See  State  Courts,  Re-exmmna- 
tion  of  the  Final  Judgments  and  Decrees  of,  4. 

DUE    PROCESS    OF    LAW.     See  Constitutioned  Law,  S. 

DUTIES.     See  Constitutional  Law,  8,  10;  Customs  Duties. 

EJECTMENT.     See  Appeal,  6;  Confiscation  ;  Estoppel,  1;  Income  Tax,  1. 
The  mortgagee  of  a  homestead  in  Texas  cannot  maintain  ejectment  there- 
for, if  the  *'  forced  sale ''  thereof  be  prohibited  by  the  Constitution 
of  the  State  which  was  in  force  at  the  date  of  the  mori^gafe.    Lem* 
ahan  v.  Sears,  818. 
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ENTRY,    RIGHT    OF.     See  Lands  sold. /or  the  Nonrpayment  of  Taxei. 
EQUITABLE    ESTOPPEL.     See  Estoppel,!. 

EQUITY.     See  Damages;  Deed  of  Trust;  Municipal  Corporations,  4. 

1.  A  bill  iu  chancery  to  set  aside  a  judgment  or  a  decree  of  a  court  of 

competent  jurisdiction  on  the  ground  of  fraud  must  set  out  distinctly 
the  particulars  of  the  fraud,  the  names  of  the  parties  who  were 
engaged  in  it,  and  the  manner  in  which  the  court  or  the  party  injured 
was  misled  or  imposed  on.     United  States  v,  Atherton,  372. 

2.  A  bill  to  set  aside  or  annul  a  patent  of  the  United  States  for  public 

lauds,  or  to  correct  it  on  account  of  fraud  or  mistake,  must  show,  by 
like  averments,  the  particulars  of  the  fraud,  and  the  character  of 
the  mistake  and  how  it  occurred.     Id. 

EQUIVALENTS.     See  Letters-patent,  1 1. 

ESTOPPEL.  See  Claims  against  the  United  States;  Court  of  Claims,  1, 
Deed,  Disaffirmance  of,  2;  Foreign  Coins,  Value  of;  Judgment; 
Municipal  Bonds,  1,  8,  9. 
1.  Ill  1>')9,  M.  &  Co.,  judgment  creditoi-s  of  A.,  filed  their  bill  in  the 
Circuit  Court  of  the  District  of  Columbia,  against  him  and  others, 
setting  forth  that  he  had,  without  consideration  and  with  intent  to 
defraud  his  creditors,  conveyed  to  the  other  defendants  his  real 
astate  in  that  district.  It  was  adjudged.  May  30,  1860,  that  certain 
lots  of  ground  be  sold  by  a  trustee  to  pay  M.  &  Co.  and  such  other 
creditor  as  might  come  in  according  to  the  practice  of  the  court. 
The  trustee  subsequently  reported  that,  having  sold  a  part  of  the 
lots  and  realized  more  than  sufficient  to  pay  M.  &  Co. ,  he  had  dis- 
continued the  sale.  His  report  was  confirmed  Nov.  28,  1862.  An 
order  of  the  court,  Nov.  14,  1863,  recites  that  certain  other  creditors 
of  A.  had  filed  petitions  in  support  of  their  claims,  and  directs  that 
he  being  then  a  non-resident,  notice  of  the  character  and  object  of 
the  petitions  be  given  him  by  publication.  Publication  was  made 
accordingly,  and  the  defendants  failing  to  appear,  the  bill  was  taken 
as  confessed.  The  case  was  referred  to  an  auditor,  who  reported 
that  the  claims  were  in  excess  of  the  proceeds  of  the  sale  remaining 
in  the  hands  of  the  trustee.  His  report  was  confirmed.  Thereupon 
the  trustee,  without  any  order  other  than  that  entered  May  30, 
I860,  proceeded  to  sell  the  remainder  of  the  lots  to  B.  for  9950. 
The  sale  was  confirmed,  and  the  cause  referred  to  an  auditor  to  state 
the  accounts  of  the  trustee  and  report  a  distribution.  A.  appeared 
before  the  auditor  and  objected  to  the  allowance  of  the  simple-con- 
tract debts.  The  report  of  the  auditor  was  confirmed,  and  the  lots 
were  conveyed  by  the  trustee's  deed  bearing  date  Dec.  14,  1865, 
to  B.,  who  entered  thereon,  and  made  improvements  to  the  value  ot 
94,000.  A.,  who  then  resided  upon  a  lot  adjoining  the  premises, 
asserted  no  claim  to  them  except  as  to  three  feet  for  an  alley,  and  he 
afterwards  admitted  that  even  in  regard  to  that  part  he  was  mistaken. 
A.,  Dec.  21, 187*2,  claiming  that  the  trustee's  sale  was  void  and  passed 
no  title,  and  having  obtained  a  df^d  from  tiie  party  to  whom  he  had 
VOL.  XII.  48 
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ESTOPPEL  (continued). 

in  trast  previously  conveyed  the  lots  so  purchased  by  B.,  brought 
ejectment  against  the  latter.  Held,  that,  without  affirming  that 
the  sale  to  B.  was  valid  in  the  absence  of  a  special  direction  by  the 
court  to  the  trustee  to  sell  after  the  first  order  had  been  executed, 
A.'s  failure  to  object  to  its  validity  and  apply  to  the  court  to  set  it 
aside,  and  his  not  asserting  any  title  to  the  premises  although  he  had 
knowledge  that  B.,  claiming  them  imder  a  judicial  sale  confirmed  by  a 
court  of  general  jurisdiction,  was  expending  money  and  making; 
improvements  thereon,  constituted  an  equitable  estoppel  which  pre- 
eludes  the  maintenance  of  the  action.     Kirk  v.  Hamiltonj  68. 

2.  Dicker»on  v.  Colgrove  (100  U.  S.  578)  cited  and  approved.     Id, 

3.  The  convention  of  the  State  of  Virginia  passed,  April  13,  1861,  an 

ordinance  entitled  **  An  Ordinance  to  provide  against  the  sacrifice  of 
property  and  to  suspend  proceedings  in  certain  cases,*'  whereby,  if 
a  debtor,  against  whom  there  was  an  execution  in  the  hands  of  an 
officer,  offered  bond  and  security  for  the  payment  of  debt,  interest, 
and  costs,  when  the  operation  of  the  ordinance  should  cease,  his  prop- 
erty should  be  restored  to  him.  If  he  offered  no  bond,  the  property 
was  to  be  restored  to  him  without  lien,  unless  it  would  bring  its 
appraised  value  as  of  the  date  of  Nov.  6, 1860.  No  executions  were, 
after  the  date  of  the  ordinance,  to  be  issued  against  residents  except 
in  favor  of  the  State.  The  convention  passed,  April  18,  1861,  an 
ordinance  of  secession.  A.,  against  whom  an  execution  was  issued 
March  21  of  that  year,  availed  himself  of  the  provisions  of  the  ordi- 
nance of  April  13,  by  giving  the  requisite  bond  and  security.  The 
judgment  against  him  remaining  unpaid  and  the  ordinance  having 
ceased  to  operate,  suit  was  brought  on  the  bond.  Held,  that  the 
obligors  are  estopped  from  setting  up  that,  by  reason  of  anything  con- 
tained in  the  ordinance,  the  bond  is  invalid.    Daniels  v.  7'«arfitf^,  415. 

4.  Home  Insurance  Co.  v.  City  Council  of  Augusta  (93  U.  S.  116)  and 

United  States  v.  Hodson  ( 10  Wall.  395  )  cited  and  approved.  Id. 
6.  In  an  action  by  the  United  States  upon  a  bond  executed  by  A.,  a  dis- 
tiller, and  his  sureties,  the  breaches  of  the  condition  assigned  in  the 
declaration  or  complaint  were,  first,  that  by  omitting  to  make  certain 
entries  in  a  book  which  he,  by  sect.  3303,  Kev.  Stat.,  was  required 
to  keep,  he  was  enabled  to  defraud,  and  did  defraud,  the  United 
States  of  the  tax  imposed  by  law  upon  the  spirits  produced  at  his 
distillery ;  and,  second,  that  in  violation  of  sect.  3296  he  had  re- 
moved spirits  produced  at  his  distillery  to  a  place  other  than  the 
distillery  warehouse,  without  the  tax  thereon  having  been  first  paid. 
To  the  first  assignment  the  defendants  answered  by  denying  its  alle- 
gations, and  averring  that  whatever  fraud  was  committed  was  ef- 
fected through  other  means  than  those  charged.  To  the  second  they 
answered,  that,  before  the  suit  was  brought,  two  bills  of  indictment, 
for  the  same  removals  of  spirits  now  complained  of,  were  found 
against  A.,  one  containing  counts  upon  said  section  and  upon  sec- 
tions 3281  and  5440,  and  that  upon  the  recommendation  of  the  Attor- 
ney-Greneral  and  the  advice  of  the  Secretary  of  the  TreMOiy  the 
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Commissioner  of  Internal  Rerenne  accepted  from  him  a  specifled 
sum,  in  a  compromise,  satisfaction,  and  settlement  of  the  indict- 
ments, which  were  thereupon  dismissed  and  abandoned  by  the  United 
States.  Upon  a  demurrer  to  the  answer,  —  Held,  that  the  answer 
was  a  bar  to  the  action.  United  States  v.  Chouteau,  003. 
6.  A  decree  dismissing  a  bill  itithout  prejudice  is  not  a  bar  to  a  subse- 
quent suit  for  the  same  cause  of  action.  County  of  Mobile  v.  £im- 
hdU,  691. 

EVIDENCE.     See  Bills  of  Exchange  and  Promissory  Notes,  2, 8;  Court  and 
Jury,  3 ;  Foreign  Coins,  Value  of;  Income  Tax,  1. 

1.  Parol  evidence  of  the  surrounding  circumstances  is  admissible  to  show 

the  subject-matter  of  a  contract.     United  States  y.  Peck,  64. 

2.  In  an  action  against  an  executor  in  his  representative  capacity,  A. , 

who  was  interested  in  the  issue  but  not  a  party  thereto,  was,,  against 
the  objection  of  the  defendant,  introduced  as  a  witness  by  the  plain- 
tiff, and  permitted  to  testify  to  statements  of  the  testator  touching 
the  subject-matter  in  controversy.  Held,  that  the  witness  was  com- 
petent and  the  evidence  admissible.     Potter  v.  National  Bank,  163. 

8.  Where,  upon  a  bill  to  foreclose  a  mortgage  upon  a  railroad,  a  creditor 
who  had  sued  out  an  attachment  against  A.,  former  owner  of  the 
road,  and  caused  it  to  be  levied  thereon,  was  made  a  party  defendant, 
—  Held,  that  A.'s  deed  transferring  his  interest  in  the  road  to  the 
trustees  named  in  the  mortgage  and  to  the  railroad  company  bearing 
date  before  the  attachment  against  him  was  sued  out,  but  not  re- 
corded until  thereafter,  was  admissible  in  evidence.  PeopU^s  Bank 
V.  Calhoun,  256. 

4.  In  determining  whether  the  constitutional  limit  of  the  indebtedness  of 
a  city  in  Illinois  had  been  exceeded  by  the  issue  of  certain  bonds, 
the  court  permitted  —  there  having  been  no  separate  assessment  of 
the  property  within  the  city  for  the  preceding  year  made  or  required 
by  law  —  the  introduction  of  the  assessments  for  State  and  county 
taxes  embracing  all  taxable  property  within  the  county  and  town- 
ships of  which  the  city  formed  a  part,  from  which,  in  connection 
with  a  map,  the  location  and  taxable  value  of  all  the  property  within 
the  limits  of  the  city  for  that  year  could  be  readily  ascertained. 
Held,  that  tiie  evidence,  being  the  best  which  the  law  afforded,  was 
properly  admitted.     Buchanan  v.  Litchfield,  278. 

6.  In  questions  of  private  boundary,  the  declaration  of  a  deceased  person 
of  particular  facts,  as  distinguished  from  reputation,  is  not  admissi- 
ble unless  it  be  shown  that  he  had  knowledge  of  that  whereof  he 
spoke,  and  was  then  on  the  land,  or  in  possession  of  it,  and  was 
pointing  out  and  marking  the  boundary,  or  discharging  some  duty 
in  relation  thereto.  A  declaration,  merely  reciting  something  past, 
is  within  the  rule  which  excludes  hearsay  evidence.  Hunmeutt  y. 
Peyton,  888. 

tt  The  decisions  of  the  Supreme  Court  of  Texas  examined,  and  held  to  Im 
in  harmony  with  this  ruling.     Id, 
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EVIDENCE  (continued). 

7.  Wbers  a  party  is  eu titled  to  merely  compensatory  damages  for  in]i 

to  }iLs  person  evidence  a.s  to  his  poverty,  or  the  number  and  ages  of 
his  children,  is  irrelevant.     Pennsylvania  Company  v.  Roy^  451. 

8.  The  account  of  a  delinquent  revenue  officer  or  other  person  aocoonta- 

ble  for  public  money,  as  finally  adjusted  by  the  proper  officers  of  the 
Treasury  Department,  is  not  admissible  as  evidence  under  sect.  886, 
Rev.  Stat. ,  unless  it  be  certified  and  authenticated  to  be  a  transcript 
from  the  books  and  proceedings  of  that  department.  A  certificate^ 
therefore,  which  states  that  the  transcript,  to  which  it  is  annexed,  is 
a  copy  of  the  original  on  file  is  not  sufficient,  that  being  the  form 
used  in  reference  to  mere  copies  of  bonds,  contracts,  or  other  papers 
connected  with  the  final  adjustment.     United  States  y.  Pinsan^  548. 

9.  When,  in  an  action  at  law  upon  his  bond,  the  defendant  sets  up  that 

it  was  procured  from  him  by  fraud,  no  evidence  in  support  of  the 
plea  is  admissible,  except  that  which  relates  to  the  execution  of  the 
instrument.  George  v.  7V»7,  564. 
10.  Sect.  858  of  the  Revised  Statutes  of  the  United  States,  which  declares 
**  that  in  actions  by  or  against  executors,  administrators,  or  guar- 
dians, in  which  judgment  may  be  rendered  for  or  against  them,  neither 
party  shall  be  allowed  to  testify  against  the  other  as  to  any  transac- 
tion with,  or  statement  by,  the  testator,  intestate,  or  ward,  unless 
called  to  testify  thereto  by  the  opposite  party,  or  required  to  testify 
thereto  by  the  court,''  applies  to  the  courts  of  the  District  of  Colum- 
bia as  fully  as  to  the  Circuit  and  District  Courts  of  the  United  States. 
Page  v.  Burnstine^  664. 

EXCEPTIONS,  BILL  OF.     See  Jurisdiction^  1,  6;  Practiee,  8,  4. 

EXCISE.     See  Constitutional  Law,  10. 

EXECUTION.     See  Contracts,  1. 

EXECUTOR,  ACTION  AGAINST.     See  ^rtt/«nc«,  2, 10. 

FACT,  FINDINGS  OF.     See  Jurisdiction,  6. 

1.  Where,  under  the  practice  established  in  Utah,  issues  are  tried  by  the 

court,  its  findings  of  fact  should  be  announced  and  filed  before 
the  entry  of  the  judgment.     Kahn  v.  Smelting  Company,  641. 

2.  After  such  entry,  an  additional  finding,  made  at  the  request  of  either 

party  without  notice  to  tlie  other,  forms  no  part  of  the  record.  Id. 
8.  In  a  suit  to  compel  an  account  for  the  proceeds  of  a  mining  claim,  a 
finding  by  the  court  that  there  was  no  such  co-tenancy  between  the 
parties  in  the  mine  in  controversy  as  to  entitle  the  j^ntiff  to  an 
accounting  is  a  mere  legal  inference,  and  not  a  sufficient  finding  of 
fact  upon  which  to  base  a  decree.     Id, 

FEDERAL   QUESTION.     See  Jurisdiction,  7-i^. 

I EE    BOND.     See  Appeal,  5;  Practice,  6. 

FEME   COVERT.     See  Deed,  Disaffirmance  of. 
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FIRM  NAME.     S^  Partnenh^. 
FORCED  SALE.    See  Ejeetmeni. 

FORECLOSURE.     See  Appeal;  Emdenee;  Mortgaged  Lana$  m  lUmoii, 

Redempti&ti  of. 

FOREIGN  COINS,  VALUE  OF. 

1.  The  valuation  of  foreign  standard  coins,  which  the  act  of  March  S, 

1873,  c.  268  (17  Stat.  602;  ReT.  Stat.,  Beet.  8564),  requires  the  di- 
rector of  the  mint  to  estimate  annually,  and  the  Secretary  of  the 
Treasury  to  proclaim  on  the  first  day  of  January,  is  as  binding  on 
collectors  of  customs  and  importers,  as  if  declared  by  statute;  and 
evidence  is  not  receivable  to  show  that  it  is  inaccurate.  The  Collector 
V.  Richards  (28  Wall.  246)  cited  and  reafl&rmed.  Cramer  v.  Arthur, 
612. 

2.  Pursuant  to  sect.  2908  of  the  Revised  Statutes,  providing  for  the  case 

of  invoices  made  out  in  a  depreciated  currency  issued  and  circulated 
under  authority  of  any  foreign  government,  regulations  were  estab- 
lished declaring  that  where  the  standard  value  of  a  foreign  currency 
has  been  proclaimed  by  the  Secretary  of  the  Treasury,  in  the  man- 
ner provided  by  law,  such  value  shall  control  in  estimating  customs 
duties,  unless  collectors  have  been  otherwise  instructed,  or  unless  a 
depreciation  of  the  value  of  that  currency,  '*  expressed  in  an  invoice 
from  the  standard  of  that  currency,  shall  be  shown  by  consular  cer- 
tificate thereto  attached."  Held,  that  the  proclamation  and  certifi- 
cate are  conclusive.     Id. 

FOREIGN  COMMERCE.    See  Commerce,  6. 

FORMER  RECOVERY.    See  Eetoppel,  6. 

FRANCHISE.     See  Taxation, 

FRAUD.     See  Appeal,  7;  Corporations;  Pleading, 

FRAUDULENT  PREFERENCE.    See  Aeeignee  m  BankrMpte^;  Bank- 
rufftcy,  1,  5,  6. 

GRANT,  ACCEPTANCE   OF.    See  Palent  of  ike  United   States  Joi 
Land,  5. 

GUARDIAN.     See  Evidence,  10. 

HEARSAY.     See  Deceased  Person,  Dedaradons  of. 

HOMESTEAD,  MORTGAGEE  OF,  IN  TEXAS.  S»eEjectm^, 

HUSBAND  AND  WIFE.     See  Deed,  Disaffirmance  of 

ILLINOIS.     See  Income  Tax,  2;  Mortgaged  Lands  m  lOmois,  Bedemptsim 
of;  Municipal  Bonds,  7-11. 

IMMUNITY.     See  Taxation. 

IMPORTS,  DUTIES  ON.    See  Customs  Duties. 

IMPOSTS.     See  ConstUutional  Law,  8 
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INADEQUATE  CONSIDERATION.     See  Cafjfoniimii. 
INCOMES,  TAX  ON.    See  Income  Tax. 

INCOME  TAX. 

1 .  Certain  lands  of  A.  were  distrained  and  sold  by  reason  of  his  nfuni 

to  pay  the  income  tax  assessed  against  him  under  the  att  of  Jane 
30,  1864  (13  Stat.  218),  as  amended  by  the  act  of*  March  8,  1865 
(id.  469),  he  having  no  goods  or  chattels  known  to  the  proper  offi- 
cers out  of  which  the  tax  and  penalty  could  have  been  made.  The 
United  States  became  the  purchaser  of  the  lands,  received  a  deed 
therefor,  and  brought  ejectment  against  him.  Held,  that  he  cannot 
raise  the  question  here  that  the  deed,  inasmuch  as  it  refers  to  tiie 
act  of  March  30  instead  of  that  of  June  30,  should,  on  the  trial, 
have  been  excluded  from  the  jury,  as  that  objection  to  its  admissi- 
bility in  evidence  was  not  made  in  the  court  of  original  jurisdiotaon. 
Springer  v.  United  States,  586. 

2.  Where  the  collector  acted  in  good  faith,  it  was  not  improper  for  him, 

in  the  exercise  of  his  discretion,  to  sell  as  an  entirety  the  lands, 
consisting  of  two  town  lots  which  were  enclosed  and  occupied  as  a 
single  homestead,  a  dwelling-bouse  being  upon  one  of  them  and 
a  bam  on  the  other.  The  statute  of  Illinois  under  which  they  were 
separately  assessed  for  State  taxation  has  no  application  to  his  pro- 
ceedings.    Id. 

3.  Congress,  in  the  exercise  of  its  power  "to  lay  and  collect  taxes, 

duties,  imposts,  and  excises,"  may,  to  enforce  their  payment,  au- 
thorize the  distraint  and  sale  of  either  real  or  personal  property. 
The  owner  of  the  property  so  distrained  and  sold  is  not  thereby 
deprived  of  it  without  due  process  of  law.    Id, 

4.  The  duty  wbich  the  internal  revenue  acts  provided  should  be  assessed, 

collected,  and  paid  upon  gains,  profits,  and  incomes  was  an  excise 
or  duty,  and  not  a  direct  tax,  within  the  meaning  of  the  Constitii- 
tion.    Id, 

INDIANA.     See  Lands,  PartUion  of,  1. 

INDIAN  TRIBES,  LANDS  IN  POSSESSION  OP. 
Where  an  act  of  Congress  admitting  a  State  into  the  Union,  or  oi^gan- 
izing  a  territorial  government,  provides,  in  accordance  with  a  treaty 
stipulation,  that  the  lands  in  tbe  possession  of  an  Indian  tribe  shall 
not  be  a  part  of  such  State  or  Territory,  the  new  government  has  no 
jurisdiction  over  them.  Harknesa  v.  Hyde  (98  U.  S.  476)  qualified 
and  explained.     Langford  v.  Monteith,  145. 

INDICTMENT.     See  Criminal  Law, 

INDIVIDUALS,  PRIVATE  PROPERTY  OF.     See  Munie^  Corp^ 
rations,  2. 

INDORSEMENT.     See  BiUs  of  Exchange  and  Promissory  Notes,  S. 

ENDORSER.    See  BUls  of  Exchange  and  Promissory  Notes,  1,  S;  Jmdf 
ment,  1. 
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INFANT.     See  Deed,  Disaffirmance  of. 
INFERENCE.     See  Practice,  0. 
INFRINGEMENT.     See  Letters-patent,  3,  10,  14,  16. 
INSTRUCTIONS  TO  JURY.     See  Court  and  Jury. 
INSURANCE,  POLICY  OF.     See  Assigfiment,  2. 

INTEREST. 

A  patentee  is  not,  in  an  action  for  tbe  infringement  of  his  letters-patent, 
entitled  to  interest  on  the  profits  realized  by  the  infringer.  Parks 
T.  Booth,  96. 

INTERNAL  REVENUE.  See  Income  Tax;  Pubiie  Money,  Person  ae- 
countable  for. 

INTERr-STATE  COMMERCE.     See  Commerce,  6. 

IOWA.  See  Constitutional  Law,  2;  Lands  sold  for  the  Non^yment  <^ 
Taxes;  Mortgage,  1. 

JUDGMENT.     See  Assignment,  1. 

1.  The  judgment  in  an  action  brought  by  the  holder  of  negotiable  paper 

against  the  indorsers,  is  not  a  bar  to  his  subsequent  action  against 
the  maker,  who  was  not  notified  of  the  pendency  of  the  first  action. 
Railroad  Company  y.  National  Bank,  14. 

2.  An  estoppel  by  judgment  is  equally  conclusive  upon  all  the  parties  to 

the  action  and  their  privies,  and  may  not  be  invoked  or  repudiated 
at  the  pleasure  of  one  of  them  as  his  interest  may  require.     Id, 

JUDGMENT,  BILL  TO   SET  ASIDE  A.     See  Pleading,  1. 

JUDICIAL  SALE.     See  Mortgaged  Lands  in  Illinois,  Hedemption  of. 

JURISDICTION.  See  Causes,  Removal  of;  District  of  Columbia,  Su- 
preme Court  of,  1;  Lands,  Partition  of,  2;  State  Courts,  Jurisdiction 
of;  State  Courts,  Re-examination  of  the  Final  Judgments  or  Decrees 

I.   Of  tbe  Supreme  Court. 

1.  Neither  the  charge  of  the  court  below,  if  do  exception  was  taken 

thereto  before  the  final  submission  of  the  case  to  the  jury,  nor  the 
granting  or  the  refusing  a  new  trial,  is  subject  to  review  here.  Rail- 
toay  Company  v.  Heck,  120. 

2.  An  appeal  will  be  dismissed  when  it  appears  from  the  record,  taken 

as  a  whole,  that  the  amount  actually  in  controversy  is  not  sufficient 
to  give  this  court  jurisdiction.  Banking  Association  v.  Insurance 
Association,  121. 

8.  Gray  v.  Blanchard  (97  U.  S.  664)  reaffirmed.     Id. 

4.  An  appeal  is  the  only  mode  by  which  the  appellate  jurisdiction  of  this 
court  can  be  exercised  in  equity  suits,  brought  in  the  courts  of  the 
United  States,  and  it  does  not  lie  before  a  final  decree  has  been 
vmdned.    Hayes  r.  Fischer,  121. 
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.TURISDICVION  (continued). 
6.  A  proceeding  in  the  court  below  for  contempt  cannot  be  re-examined 

here  on  an  appeal  or  a  writ  of  error.     Id. 

6.  The  ruling  in  The  Abbots/ard  (98  U.  S.  440),  that  under  the  act  of 

Feb.  16,  1876  (18  Stat.  315),  the  finding  of  facte  by  the  Circuit 
Court  in  admiralty  cases  is  conclusive,  and  that  only  rulings  upon 
questions  of  law  can  be  reviewed  by  bill  of  exertions,  reaffirmed. 
The  "  Benefactor;'  214. 

7.  This  court,  in  Martin  v.  Hunter's  Lessee  (1  Wheat.  85),  affirmed  the 

constitutionality  of  sect.  25  of  the  Judiciary  Act  of  1789  (1  Stat.  85, 
re-enacted  in  sect.  709,  Rev.  Stat.),  which,  in  certain  cases  therein 
mentioned,  confers  on  this  court  jurisdiction  to  re-examine  upon  a 
writ  of  error  the  final  judgment  or  decree  in  any  suit  in  the  highest 
court  of  a  State  in  which  a  decision  in  the  suit  could  be  had.  The 
doctrine  then  asserted,  and  ever  since  maintained,  cannot  be  ques- 
tioned hera.     Williams  v.  Bruffy,  248. 

8.  That  jurisdiction  attaches  whenever  the  highest  court  of  a  State,  by 

any  decision  which  involves  a  Federal  question,  affirms  or  denies  the 
validity  of  the  judgment  of  an  inferior  court,  over  which  it  can  by 
law  exercise  appellate  authority,  whether  the  decision,  after  an  ex- 
amination of  the  record  of  that  judgment,  be  expressed  by  refusing 
a  writ  of  error  or  supersedeas,  or  by  dismissing  a  writ  previously 
allowed.  Id. 
It.  This  court,  when  it  has  once  acquired  jurisdiction,  may,  in  order  to 
enforce  its  judgment,  send  its  process  to  either  the  appellate,  or  the 
inferior,  court.     Id. 

10.  Where  the  marshal  of  the  United  States,  to  whom  was  directed  a 

warrant  of  provisional  seizure,  sued  out  of  the  proper  court  sitting  in 
bankruptcy,  levied  it  upon  certain  goods  in  the  possession  of  a  third 
party  claiming  title  to  them,  —  Held,  that  this  court  has  jurisdiction 
to  re-examine  the  judgment  of  a  State  court,  whereby  it  was  held  in 
a  suit  against  the  marshal  that,  by  reason  of  such  possession,  he  had 
no  authority  under  the  laws  of  the  United  States  to  so  levy  the 
warrant.     Sharpe  v.  Doyle,  686. 

n.  Of  the  Circuit  Court. 

11.  Where  a  bill  is  filed  to  enforce  a  claim  or  lien  upon  a  specific  fund 

within  reach  of  the  court,  and  such  of  the  defendants  as  are  neither 
inhabitants  of  nor  found  within  the  district  do  not  voluntarily  appear, 
the  Circuit  0)^1^  has  jurisdiction  to  adjudicate  upon  their  right  to, 
or  interest  in,  the  fund,  if  they  be  notified  of  the  pendency  of  the 
suit  by  service  or  publication,  in  the  mode  prescribed  by  sect.  738  of 
the  Revised  Statutes.     Goodman  v.  Niblack,  556. 

12.  In  such  a  case,  where  it  appears  by  the  bill  that  certain  non-residents 

are  indispensable  parties,  and  they  are  not  made  parties,  the  bill  is 
bad  on  demurrer,  and  should  be  dismissed  without  prejudice.     Id, 

m.  In  General. 

18.  The  courts  of  the  United  States,  as  courts  of  admiralty,  have  not 
exclusive  jurisdiction  of  suits  in  personam,  growing  oat  of  ooUtsionii 
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JURISDICTION    (continued). 

^tween  Tessels  while  navigating  the  Ohio  Riyer.  Sehoanmaker  t. 
GU/nore,  118. 

14.  The  decisions  of  this  court  affirming  the  jurisdiction  of  the  courts  o1 

the  United  States  in  cases  arising  under  the  laws  of  the  United 
States,  or  where  a  State  is  a  party,  cited  and  commented  on. 
Railroad  Cornpany  v.  Mississippiy  135. 

15.  Where  an  act  of  Congress  admitting  a  State  into  the  Union,  or  organ- 

izing a  temtorial  government,  provides,  in  accordance  with  a  treaty 
stipulation,  that  the  lands  in  the  possession  of  an  Indian  tribe  shall 
not  be  a  part  of  such  State  or  Territory,  the  new  government  has  no 
jurisdiction  over  them.  Harkness  v.  Hyde  (08  U,  S.  476)  qualified 
and  explained.     Langford  v.  Monteith,  145. 

16.  Where,  in  a  civil  suit  before  a  justice  of  the  peace  of  the  Territory  of 

Idaho,  it  appears  by  the  answer  of  the  defendant,  verified  by  his 
affidavit,  that  the  question  of  title  to  real  estate  is  necessarily 
involved,  the  justice  should  certify  the  case  to  the  District  Court  for 
trial.  If  he  proceeds  to  try  it,  it  must^  on  appeal  from  his  judgment, 
be  dismissed.     Id, 

JURY.     See  Court  and  Jury, 

JURY,  TRIAL  BY.    See  Court  of  Claims,  2. 

LAND  DEPARTMENT,  DECISIONS  OF  THE  OFFICERS  THERE- 
OF. 

1.  In  the  progress  of  the  proceedings  to  acquire,  under  the  laws  of  the 

United  States,  a  title  to  public  land,  the  power  of  the  Land  Depart- 
ment over  them  ceases  when  the  last  official  act  necessary  to  transfer 
the  title  to  the  successful  claimant  has  been  performed.  United 
States  V.  Schurz,  878. 

2.  Title  by  patent  from  the  United  States  is  title  by  record,  and  the 

delivery  of  the  instrument  to  the  patentee  is  not,  as  in  a  conveyance 
by  a  private  person,  essential  to  pass  the  title.     Id, 

3.  Therefore,  when  the  officers  whose  action  is  rendered  by  the  laws  neces- 

sary to  vest  the  title  in  the  claimant  have  decided  in  his  favor,  and 
the  patent  to  him  has  been  duly  signed,  sealed,  countersigned,  and 
recorded,  the  title  to  the  land  passes,  and  the  ministerial  duty  of 
delivering  to  him  the  instnmient  can  be  enforced  by  mandamus.    Id, 

4.  An  acceptance  of  the  grant  will,  in  such  case,  be  presumed  from  his 

efforts  to  secure  the  favorable  action  of  the  department,  and  espe- 
cially from  his  demand  for  the  possession  of  the  patent.     Id, 

LAND  GRANTS.     See  School  Lands,  1. 

LAND,  LIABILITY  OF  OWNER  OF. 
The  owner  or  occupant  of  land  who  induces  or  leads  others  to  come  upon 
it  for  a  lawful  purpose  is  liable  in  damages  to  them — they  using  due 
care  —  for  injuries  occasioned  by  the  unsafe  condition  of  the  land  or 
its  approaches,  if  such  condition  was  known  to  him  and  not  to  them, 
and  he  negligently  suffered  it  to  exist,  without  giving  timely  notioe 
thereof  to  them  or  the  public.     Bennett  v.  Railroad  Company,  577. 
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LANDS,   PARTITION  OF. 

1.  Proceedings  for  the  pai-tition  of  real  estate  in  Indiana  were  instiiuted 

in  the  year  1832,  in  the  circuit  court  of  the  county  where  it  is  situate. 
The  record  consists  of  an  order  appointing  three  commissioners  to 
divide  the  land  between  the  severid  proprietors,  their  report  at  the 
next  term,  and  its  confirmation  by  the  court.  The  report  oompliea 
in  its  details  with  the  requirements  of  the  statute,  gives  the  boan- 
daries  of  the  land,  sets  forth  with  proper  description  the  portion  as- 
signed to  each  proprietor,  and  is  accompanied  by  a  plat  showing  the 
tracts  assigned.  HeLfiy  that  it  b  not  a  valid  objection  to  the  proceed- 
ings when  they  collaterally  come  in  question  that  no  petition  or  com- 
plaint appe^jrs  in  the  record  as  the  foundation  of  them.  HaU  ▼. 
Law  J  461. 

2.  When  the  recitals  in  the  record  show  the  jurisdiction  of  the  court  and 

its  compliance  with  the  statute,  the  order  appointing  conomissionerB 
is  an  adjudication  affirming  the  sufficiency  of  the  application  and 
notice,  which  can  be  questioned  only  in  a  dii'ect  review  of  the  pro- 
ceedings in  an  appellate  court.     Id, 

LANDS,    SALE    OF,  FOR  THE    NON-PAYMENT    OF   THE  IN- 
COME  TAX.     See  Income  Tax. 

LANDS  SOLD  FOR  THE  NON-PAYMENT  OF  TAXES. 

1.  The  right  of  entry  of  a  party  who  claims  under  the  treasurer's  deed 

lands  in  Iowa  sold  for  the  non-payment  of  taxes  is  barred,  if,  within 
five  years  after  the  deed  has  been  executed  and  recorded,  he  neither 
sues  for  nor  takes  actual  possession  of  the  lands.  Barrett  v.  Holmet^ 
651. 

2.  A  statutory  provision  to  that  effect  is  not  in  conflict  with  the  Consti- 

tution of  the  United  States.     Id. 

LAPSE  OF  TIME.     See  Limitatums,  Statute  of. 

LETTERS-PATENT. 

1.  Reissued  letters-patent  No.  1826,  granted  Nov.  20,  1864,  to  Jonathan 

L.  Booth  for  a  new  and  useful  improvement  in  grain-separators,  are 
valid.     Parks  v.  Booth y  96. 

2.  A  specification  describing  an  invention  consisting  merely  of  a  new 

combination  of  old  elements  or  devices  which  produces  a  new  and 
useful  result  is  sufficient  if  they  be  specifically  named,  their  mode  of 
operation  given,  and  the  result  pointed  out,  so  that  those  skilled  in 
the  art  and  the  public  may  know  the  extent  and  nature  of  the  claim 
and  what  the  parts  are  which  co-operate  to  do  the  work  claimed  tor 
the  invention.    Id. 

3.  Where,  in  a  suit  for  the  infringement  of  letters-patent  for  such  a  com- 

bination, the  parts  of  which  are  not  susceptible  of  division  or  sepa- 
rate use,  the  answer  sets  up  that  the  complainant  is  not  the  first  and 
original  inventor  of  it,  the  defence,  to  be  available,  must  apply  to  the 
combination  as  an  entirety,  and  not  to  a  part  of  it,  or  to  one  or 
more  of  the  claims  of  the  letters,  if  they  do  not  coi«r  the  entire 
invention.    Id. 
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LETTERS-PATENT  (^continued). 
4.  A  patentee  is  not  entitled  to  reimbursement  for  counsel  fees  paid  or 
expenses  incurred  by  him,  other  than  his  taxable  costs,  nor  to  in- 
terest on  the  profits  realized  by  an  infringer.     Id. 

6.  To  entitle  an  improvement  to  protection  under  the  patent  laws,  it 

must  be  the  praduct  of  the  exercise  of  the  inventive  faculties,  and 
involve  something  beyond  what  is  obvious  to  persons  skilled  in  the 
art  to  which  it  relates.  Pearce  v.  Mtdford,  112. 
«.  Reissued  letters-patent  No.  5774,  granted  Feb.  24,  1874,  to  "  Shubael 
Cottle,  assignor  to  Mulfcrd,  Hale,  &  Cottle,''  for  an  improvement  in 
chains  and  chain  links  for  necklaces,  &c.,  are  void,  the  first  claim 
for  want  of  patentability  in  the  alleged  invention,  and  the  second 
for  want  of  novelty.     Id, 

7.  Quare,  whether  said  first  claim  is  not  also  void  for  want  of  nov- 

elty.   Id. 

8.  Reissued  letters-patent  No.  4026,  granted  June  14, 1870,  to  Hosea  BaU 

for  a  new  and  useful  improvement  in  ovens,  are  void,  inasmuch  as 
they  contain  new  matter,  and  are  for  an  invention  different  from 
that  exhibited  in  the  original  specification  and  drawings.  BaU  v. 
Langles,  128. 

9.  The  ruling  in  Seymour  v.  Osborne  (11  Wall.  516)  and  Russell  v.  Dodge 

(93  U.  S.  460),  touching  the  authority  of  the  Commissioner  of 
Patents  in  granting  a  reissue  of  letters-patent,  reaffirmed,     /d. 

10.  The  invention  for  which  reissued   letters-patent    No.  1904,  dated 

March  21,  1865,  were  granted  to  the  Goodyear  Dental  Vulcanite 
Company  was  a  set  of  artificial  teeth,  as  a  new  article  of  manu- 
facture, consisting  of  a  plate  of  hard  rubber  with  teeth,  or  teeth  and 
gams,  secured  thereto  in  the  manner  described  in  the  specification, 
by  embedding  the  teeth  and  pins  in  a  vulcanizable  compound,  so 
that  it  shall  surround  them  while  it  is  in  a  soft  state,  before  it  is 
vulcanized,  and  so  that  when  it  has  been  vulcanized  the  teeth  are 
firmly  and  inseparably  secured  in  the  vulcanite,  and  a  tight  joint  is 
effected  between  them,  the  whole  constituting  but  one  piece.  Held, 
that  the  invention  being  a  product  or  manufacture  made  in  a  de- 
fined manner,  and  not  the  product  alone,  separated  from  the  process 
by  which  it  is  created,  the  process  is  as  much  a  part  of  the  invention 
as  is  the  material  of  which  the  plate  or  product  is  composed.  Good- 
year Dental  Vulcanite  Company  v.  Davis,  222. 

11.  Tliose  letters  are  not  infringed  otherwise  than  by  using  the  material 

and  the  process  or  their  equivalents.  A  plate  made  of  celluloid  is 
not,  therefore,  an  infringement,  as  celluloid  is  not  an  equivalent  for 
hard  rubber,  and  in  preparing  it  for  that  purpose  the  process,  which 
is  inseparable  from  the  invention,  cannot  be  employed.     Id. 

12.  BaU  V.  Langle^  (supra,  p.  128)  reaffirmed.    Gameau  v.  Dozier,  230. 
18.  Reissued  letters-patent  No.  6397,  granted  April  20,  1875,  to  Duncan 

McKemde  for  a  new  and  useful  improvement  in  baker's  ovens, 
most,  in  view  of  the  state  of  the  art  at  the  time  the  original  letters 
irvre  granted,  be  so  construed  as  to  limit  the  element  of  the  com- 
biaafcion  which  relates  to  the  communication  between  the  fumaoe  oi 
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LE  rXERS-P ATENT  (continued) . 

fireplace  and  the  interior  of  the  oven,  to  the  peonliar  straotimJ 
arrangement,  whereby  the  products  of  combustion  are  admitted 
into  the  baking-chamber  through  openings  in  the  arch  or  top  of  the 
furnace,  and  through  the  floor  of  the  oven  that  separates  it  from  the 
fire-chamber  along  the  flues  extending  rearward  from  the  furnace  to 
the  back  part  of  the  oven.    Id. 

14.  There  is,  therefore,  no  infringement  of  the  reissued  letters  where  the 

bottom  of  the  baking-chamber  is  not  separated  by  any  partition  or 
diaphragm  from  the  fire-chamber  or  furnace,  and  thei-e  are  no  flues 
to  conduct  the  generated  heat  into  the  chamber.     Id. 

15.  Reissued  letters-patent  No.  2261,    dated  May  29,  1866,  issued  to 

James  Densmore  and  Amos  Densmore  for  **  a  new  and  useful  im- 
proved oil-tank  car  for  carrying  petroleum  and  other  like  8ubstance.s 
in  bulk,"  are  void,  — the  alleged  invention  described  in  the  specifi- 
cation being  destitute  of  utility  and  novelty.  Densmore  v.  Scqfield, 
876. 

16.  Where  a  bill  was  filed  charging  an  infringement  of  reissued  letters- 

patent  No.  6164,  dated  Nov.  19,  1872,  which  was  denied  by  the 
answer,  the  court,  in  view  of  the  state  of  the  art  at  the  date  of  the 
invention  for  which  the  original  letters  were  granted  to  Asa  M. 
Swain,  May  11,  1860,  for  improvements  in  water-wheels,  construed 
the  claims  of  the  reissued  letters  in  accoixLance  with  the  distinct  lim- 
itation of  that  invention  in  the  original  lettei-s  to  a  wheel  of  specific 
construction  and  form  with  its  associated  apparatus,  and,  finding 
that  there  was  no  infringement  of  the  claims  thus  construed,  dis- 
missed the  bill.  Held,  that  such  a  construction  gave  the  complain- 
ant no  just  ground  of  exception.  Manufacturing  Con^ny  v.  Ladd, 
408. 

17.  The  evidence  examined,  and  the  result  of  a  comparison  of  the  reis- 

sued letters  with  the  original  letters,  including  the  drawings  and 
model  submitted  with  the  application  for  them,  stated.     Id. 

18.  A  reissue  can  only  be  granted  for  the  same  invention  which  was 

originally  patented.    Id. 

19.  Letters-patent  for   a  process,  irrespective  of   the  particular   mode 

or  form  of  apparatus  for  carrying  it  into  effect,  are  admissible 
under  the  patent  laws  of  the  United  States.  Tilghman  v.  Proctor^ 
707. 

20.  To  sustain  such  letters,  the  patentee  should  be  the  first  and  original 

inventor  of  the  process,  and  claim  it  in  them.  If  the  means  of 
carrying  it  out  are  not  obvious  to  ordinary  mechanics  skilled  in  the 
art,  his  specification  should  describe  some  mode  of  carrying  it  out 
which  will  produce  a  useful  result.     Id. 

21.  A  party  who  subsequently  discovers  a  new  mode  of   carrying  out 

a  patented  process,  and  obtains  letters-patent  therefor,  is  not  en- 
titled to  use  the  process  without  the  consent  of  the  patentee  thereof 
Id. 
Kt.  MUckell  V.  Tilghman  (19  Wall.  287)  reviewed  and  oveiruJed;  and 
the  letters-patent  No.  11,766,  granted  Oct  8,  1864,  to  Bkliard  A. 
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Tilghman,  and  subsequently  renewed  and  extended,  relating  to  the 
manufacture  of  fat  acids,  sustained  as  letters  for  a  process.     Id, 
23.   O'Reilly  v.  Morse  (15  How.  62)  and  Neilson  v.  Tkompsan  (Web.  P.  C. 
275)  commented  upon  and  explained.     Id, 

LIEN.  See /uriWic^um,  11,  12;  Taxation,!, 
4,  to  secure  the  payment  of  his  note  to  B.,  executed  to  G.  a  deed  of 
trust  of  land  of  even  date  therewith,  which  was  duly  recorded.  A. 
afterwards  conveyed  the  land  to  D.,  and  it  became  the  property  d 
C.  through  sundry  mesne  conveyances  duly  recorded,  each  of  which, 
including  that  to  C,  recited  that  the  land  was  subject  to  the  deed  of 
trust.  C.  then,  to  secure  the  payment  of  certain  bonds,  made  a  deed 
of  trust  of  the  land,  which  was  duly  recorded;  and  subsequently 
there  was  filed  for  record  an  instrument  executed  by  him,  purporting 
to  release  to  his  grantor  **  all  the  right,  title,  interest,  claim,  and  de- 
mand "  which  he,  C,  had  acquired  by  virtue  of  the  trust-deed  exe- 
cuted to  him  by  A.  to  secure  the  note.  The  release  did  not 
acknowledge  the  payment  of  the  note.  C.  thereafter  made  another 
deed  of  trust.  £.  was,  long  prior  to  the  execution  of  the  convey- 
ances, except  the  deed  of  trust  and  that  from  A.  to  D. ,  the  lawful 
holder  of  A.'s  note,  it  having  for  a  valuable  consideration  been  duly 
assigned  to  him  before  its  maturity.  Held,  that  E.  was  entitled  to 
the  lien  created  by  A.'s  deed  of  trust.    Swift  v.  Smith,  442. 

LIFE    INSURANCE.     See  Assignment ;  Condition  Precedent, 

LIMITATIONS,  STATUTE   OF.      See  Bankruptcy,  6 ;  Lande  Sold  for 
the  Non-payment  of  Taxes, 

1.  An  instrument  gives  color  of  title,  —  whether  the  grantor  acts  under 

authority  of  judicial  proceedings  or  otherwise,  —  if  by  apt  words  of 
transfer  it  passes  what  purports  to  be  the  title ;  and  the  grantee's 
possession  of  the  lauds  thereunder  for  the  period  mentioned  in  the 
Statute  of  Limitations  bars  the  true  owner's  right  of  recovery. 
Hail  V.  Law,  461 . 

2.  Where  the  complainant  is  out  of  possession,  and  the  determination 

in  his  favor  is  only  preliminary  to  a  decree  against  the  defendant 
for  the  surrender  of  the  possession,  the  suit,  although  in  form  a  pro- 
ceeding in  equity,  so  nearly  resembles  the  common-law  action  of 
ejectment  as  to  justify  the  application  of  that  statute.    Id, 

LIS    PENDENS.    See  ilj^pco/,  6. 

LOCAL    ACTIONS.     See  State  Courts,  Jurisdiction  of. 

LOUISIANA.     See  Constitutional  Law,  4;  Contracts,  8. 

MANDAMUS.     See  Causes,  Remonal  of,  1;  Contracts,  6;  Municipal  Bonds^ 
5;  Patent  of  the  United  States  for  Land,  4. 
1.  This  court  will  not  by  mandamxu  compel  an  inferior  court  to  reverse 
a  decision  made  in  the  exercise  of  its  jurisdiction.     Exports  Perry ^ 
188. 
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ICANDAMUS  (continued). 

2.  .The  Supreme  Court  of  the  District  of  Columbia  is  authorized  to 
issue  the  writ  of  mandamus  as  an  original  process  in  cases  where,  bj 
the  principles  of  the  common  law,  the  petitioner  is  entitled  to  it. 
United  States  v.  Schurz,  378. 

8.  The  judgment  in  a  proceeding  for  a  mandamus  is  subject  to  review  on 
the  same  conditions  as  that  in  any  other  action.  Uartman  v.  Green- 
haw,  672. 

MABSHAL.     See  Bankruptcy,  7,  8. 

MARSHAL'S    DEED.     See  Canjucaiian,  1. 

MEMPHIS,  CITY    OF.     See  Municipal  Corporations. 

MERCANTILE    PAPER.     See  BilU  of  Exchange  and  Promissory  Notes 

MEXICAN  LAND-GRANTS. 
A  party  who,  under  article  24  of  the  Mexican  law  of  1826,  procured 
from  the  government,  by  purchase,  a  grant  of  public  lands,  could 
alienate  it  before  they  were  selected ;  and  his  formal  act  of  sale,  with 
a  power  to  his  alienee  to  obtain  the  title  of  possession,  constituted 
the  latter  the  absolute  owner  of  them,  when  he,  by  the  proper  offi- 
cer, was  furnished  with  the  evidence  of  title  and  put  in  possession. 
Where,  therefore,  the  grant  contained  no  specific  description  of  the 
lands,  but  contemplated  the  selection  and  location  of  them,  the  title 
of  extension,  when  given  to  the  alienee,  is  complete.  Hunnieutt  y. 
Peyton,  333. 

MINERAL    LANDS.     See  School  Lands,  1. 

MINING    PARTNERSHIP.     See  Practice,  9, 
A  member  of  «« a  mining  partnership  "  may,  without  dissolving  it,  con- 
vey his  interest  in  the  mine  and  business.     Kahn  v.  Smelting  Com- 
pany,  641. 

MISSISSIPPL     See  Causes,  Removal  of,  1;  Municipal  Bonds,  16. 
According  to  the  ruling  of  the  highest  court  of  Mississippi,  the  finan- 
cial powers  conferred  by  the  general  law  upon  boards  of  supervisors 
of  counties  in  that  State  do  not  include  that  of  borrowing  money. 
Wells  V.  Supervisors,  625. 

MISSISSIPPI  RIVER,  RIPARIAN  OWNERS  ON.    See  Constitutional 
Law,  2. 

MISSOURI.     See  Municipal  Bonds,  12,  17,  18;   Personal  Chattels,  Sale 
and  Delivery  of, 

MISSOURI  RIVER,  RIPARIAN  OWNERS  ON.     See  Constitutional 
Law,  2. 

MISTAKE.     See  Pleading,  2. 


INDEX.  767 

MORTGAGE.  See  Ejeeiment ;  Mortgaged  Lands  in  lUmaii^RtdMiptUm  of ; 
Personal  Chattels^  Sale  and  Delivery  of. 
1  A  railroad  company  in  Iowa,  after  executing  a  mortgage  to  secure  itfi 
bonds,  which  was  duly  recorded,  covering  all  the  property  which  it 
then  possessed  or  might  thereafter  acquire,  entered  into  a  written 
contract  with  A.,  leasing  for  a  specific  period  and  at  a  stipulated 
sum,  payalde  monthly,  certain  cars  whereof  he  was  the  owner.  It 
also  reserved  but  did  not  exercise  the  privilege  of  purchasing  them 
at  the  original  cost  at  any  time  during  the  existence  of  the  contract. 
A.  retained  the  right  to  rescind  the  contract^  if  the  company  failed 
to  pay  the  interest  on  its  bonds.  While  the  contract  was  in  force, 
the  mortgagee  filed  his  bill  of  foreclosure.  The  court  appointed  a 
receiver,  who  took  charge  of  the  road  and  used  the  cars  in  operating 
it.  The  contract  was  never  recorded.  Held,  1.  That  the  contract 
was  binding  between  the  parties  thereto,  and  the  failure  to  record  it 
did  not,  under  the  statute  of  Iowa,  render  the  cars  subject  to  the  lien 
of  the  mortgage.  2.  That  A.  was  entitled  to  the  possession  of  theuL, 
and  to  compensation  for  their  use  by  the  receiver,  payable  out  of  the 
fund  to  the  credit  of  the  suit.  Myer  v.  Car  Company y  1. 
2.  Where  a  party,  on  receiving  an  absolute  deed,  covenants  with  his 
grantor  to  reconvey  the  lands,  when  the  money  which  it  was  given 
to  secure  shall  be  paid,  both  instruments  must  be  taken  together  as 
constituting  a  mortgage.    Lanahan  v.  Sears^  318. 

MORTGAGED    LANDS   IN   ILLINOIS,   REDEMPTION    OF. 
The  court  adheres  to  the  rule  announced  in  Brine  v.  Insurance  Company 
(  96  U.  S.  627  ),  touching  the  statutory  right  of  redeeming  mortgaged 
lands  in  Illinois  after  a  judicial  sale  under  a  decree  of  foreclosure  of 
a  mortgage  or  deed  of  trust.     Stoift  v.  Smith ,  442. 

MUNICIPAL    BONDS. 

1.  A  town  in  Wisconsin,  being  thereunto  authorised  by  law,  subscribed 

for  stock  in  a  railroad  company,  and  issued  its  bonds  in  payment 
therefor,  each  reciting  that  it  *'  shall  be  valid  only  when  it  is  thereoi 
duly  certified  that  the  conditions  upon  which  it  was  voted,  issued, 
and  deposited  by  said  town  have  been  performed.  *'  Suit  was  brought 
on  the  bonds  by  a  party  who  in  good  faith  purchased  them  before  they 
matured.  Held,  that  the  certificate  on  the  bonds  (supra,  p.  87)  is 
in  proper  form,  estopping  the  town  from  denying  their  validity,  and 
placing  them  in  a  condition  to  be  put  on  the  market  as  commercial 
paper.     Menasha  v.  Hazard,  81. 

2.  Where,  before  the  subscription  and  bonds  were  voted,  the  company 

was  authorized  to  consolidate  with  other  companies  constructing  con- 
necting lines,  and  8uch  consolidation  was  effected,  —  Held,  that  the 
issue  of  the  bonds  to  the  consolidated  company  was  lawful.     Id, 

8.  County  of  Scotland  v.  Thomas  (  94  U.  S.  682  )  and  Wilson  v.  Salamanca 
(99  id.  499)  approved.     Id. 

4.  Where  a  court  of  county  commissioners  in  Alabama,  pursuant  to  the 
act  of  Dec.  31,  1868  (Pamphlet  Laws  of  1868,  p.  514),  subscribed 
for  stock  in  a  railroad  company,  and  issued  the  bonds  of  the  county 
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MUNICIPAL  BONDS  (cotUinued), 

in  payment  therefor,  the  holder  of  them,  or  of  the  coupons  therato 
attached,  is  not  required  to  pi'esent  them  when  due  to  that  court 
for  allowance,  before  commencing  suit,  to  enforce  their  payment. 
County  of  Qreefie  v.  Daniel^  187. 

5.  In  case  of  non-payment,  a  mandamus  wiU,  by  the  laws  of  the  State,  lie 

against  that  court  to  compel  the  assessment  and  levy  of  the  neces- 
sary taxes;  but  the  holder  who  resorts  to  the  courts  of  the  United 
States  must  there  reduce  the  bonds  or  the  coupons  to  judgment, 
before  he  is  entitled  to  that  remedy.     Id. 

6.  The  court  of  county  commissioners  may  cause  the  bonds  to  be  exe- 

cuted in  such  denominations  as  may  be  agreed  upon  by  it  and  the 
railroad  company,  provided  the  total  amount  for  which  they  are 
issued  does  not  exceed  that  set  forth  in  the  proposal  accepted  by  the 
vote  of  the  qualified  electors  of  the  county.     Id, 

7.  The  twelfth  section  of  the  ninth  article  of  the  Constitution  of  Illinois, 

adopted  in  1870,  declares  that  "  no  county,  city,  township,  school  dis- 
trict, or  other  municipal  corporation,  shall  be  allowed  to  become 
indebted  in  any  manner,  or  for  any  purpose,  to  an  amount,  including 
existing  indebtedness,  in  the  aggregate  exceeding  five  per  centum  on 
the  value  of  the  taxable  property  therein,  to  be  ascertained  by  the  last 
assessment  for  State  and  county  taxes  previous  to  the  incurring  of 
such  indebtedness."  Under  a  statute  of  that  State,  approved  April 
15,  1873,  authorizing  cities  to  construct  water-works,  and  for  ^at 
purpose  to  appropriate  and  borrow  money,  and  levy  and  collect  a 
general  tax  in  the  same  manner  as  other  municipal  taxes  may  be 
levied  and  collected,  the  city  of  Litchfield,  by  her  ordinance,  author- 
ized and  directed  the  issue  of  city  bonds  not  exceeding  a  certain 
amount  to  be  used  for  boinrowing  money  for  the  erection,  construc- 
tion, and  maintenance  of  water-works  for  the  use  of  the  people  of 
that  city.  Bonds  in  the  form  and  amount  prescribed  were  accord- 
ingly issued,  bearing  date  Jan.  1,  1874.  Each  recites  that  it  '^is 
issued  under  authority  of  an  act  of  the  Greneral  Assembly  of  the  State 
of  Illinois,  entitled  *  An  Act  authorizing  cities,  incorporated  towns, 
and  villages  to  construct  and  maintain  water-works,'  approved  April 
16, 1873,  and  in  pursuance  of  an  ordinance  of  the  said  city  of  Litch- 
field, No.  184,  and  entitled  *•  An  Ordinance  to  provide  for  the  issuing 
of  bonds  for  the  construction  of  the  Litchfield  water- works,*  approved 
Dec.  4,  1873."  The  said  twelfth  section  is  not  referred  to  in  the 
statute  or  the  ordinance,  nor  does  the  latter  make  mention  of  the 
city's  indebtedness,  although  at  the  time  of  the  issue  of  the  bonds 
it  exceeded  the  constitutional  limit.  A  bona  fide  holder  of  them 
brought  suit  upon  the  unpaid  coupons  thereto  attached.  Held^  that 
he  was  not  entitled  to  recover.     Buchanan  v.  Litchfield^  278. 

8.  Inasmuch  as  neither  the  Constitution  nor  the  statute  prescribes  any 

mode  by  which  a  party  dealing  with  the  city  can  ascertain  the 
amount  of  her  indebtedness,  qucere^  if  the  bonds  had  contained  ze» 
eitals  which  could  be  justly  interpreted  as  amounting  to  a  represen- 
tation by  her  constituted  authorities,  that  her  indebtedness,  increaaed 
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by  the  amount  of  the  bonds,  did  not  exceed  the  oonstitational  limit, 
would  she,  as  against  a  bona  fide  holder  of  them,  be  estopped  from 
disputing  the  truth  of  such  representations.  Id. 
9.  The  present  case  distingpiished  from  others,  wherein  it  was  hehi  that 
certain  recitals  in  the  bonds  of  a  municipal  corporation  irere  conclu- 
sive as  to  their  validity,  and  its  liability  to  pay  them.    Id, 

10.  In  determining  whether  the  constitutional  limit  of  the  indebtedness  of 

the  city  had  been  exceeded  by  the  issue  of  the  bonds,  the  court  permit- 
ted—  there  having  been  no  separate  assessment  of  the  property 
within  the  city  for  the  preceding  year  made  (Mr  required  by  law  —  the 
introduction  of  the  assessments  for  State  and  county  taxes  embracing 
all  taxable  property  within  the  county  and  townships  of  which  the 
city  formed  a  part,  from  which,  in  connection  with  a  map,  the  loca- 
tion and  taxable  value  of  all  the  property  within  the  limits  of  the 
city  for  that  year  could  be  readily  ascertained.  Held^  that  the 
evidence,  being  the  best  which  the  law  afforded,  was  properly  ad- 
mitted.    Id, 

11.  Q,nn'rf,,  Is  the  city  legally  bound  to  refund  to  the  proper  parties  the 

money  which  her  authorized  agents  or  officers  received  and  paid  into 
her  treasury,  as  the  proceeds  of  the  sale  of  the  bonds.    Id, 

12.  A  city  in  Missouri,  having  lawful  power  to  borrow  money  and  pro- 

vide for  the  payment  of  her  debts,  issued  her  bonds  for  tiie  purpose 
of  raising  the  means  to  pay  her  interest-bearing  debt  and  the  ex- 
penses of  her  government.  They  recite  that  they  are  issued  under 
the  authority  of  her  charter,  and  an  ordinance  pursuant  thereto 
passed  Jan.  8,  1867.  Although  not  actually  executed  until  July  16, 
1872,  they  were  antedated  as  of  Jan.  1,  1872,  for  the  purpose  of 
evading  a  law  of  the  State  passed  March  28,  1872,  which  enacts  that 
no  bond  thereafter  issued  by  any  county,  city,  or  incorporated  town, 
for  any  purpose  whatever,  shall  be  valid  or  negotiated  until  it  is  reg- 
istered by  the  State  auditor,  and  his  certificate  of  such  registration 
indorsed  thereon.  A.,  believing  that  the  bonds  were  what  on  their 
face  they  purported  to  be,  and,  therefore,  obligatory  on  the  city, 
bought  them  in  good  faith  from  her  authorized  agent,  and  the 
money  paid  therefor  went  into  her  treasury.  Held^  1.  That  the  city 
was  in  the  market  as  a  borrower,  and  received  the  money  in  that 
character  notwithstanding  the  transaction  assumed  the  form  of  a 
sale  of  her  securities,  upon  which,  they  being  defectively  executed, 
a  suit  could  not  be  maintained.  2.  That  A.  is  entitled  to  recover 
the  money  paid,  with  interest  thereon,  from  the  time  the  obligation 
of  the  city  to  pay  was  denied.    iMwmana  v.  Wood^  204.  ' 

It.  The  power  of  the  city  conferred  by  her  charter  to  borrow  money  to 
take  up  her  bonded  indebtedness  was  not  repealed  by  the  eleventh 
section  of  the  act  of  March  28,  1872,  which  enacts  that  **any 
county,  city,  or  town  that  desires  to  place  its  outstanding  indebted- 
ness, under  the  provisions  of  this  act,  may  do  so  by  funding  the 
same,  and  issuing  new  bonds  in  lieu  of  the  present  ones,  upon  such 
terms  and  bearing  such  interest,  with  such  length  of  time  to  run,  ar 
voi«  XII.  49 
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may  be  agreed  upon  between  Uie  oonnty,  city,  or  town  aiid  the  hold- 
ers of  its  bonds."    Id, 
14.  The  bonds  of  a  municipal  oorponttion  issued  in  payment  of  its  sub- 
scription to  the  stock  of  a  railroad  company  are  void,  unless  the 
statute  confers  in  express  terms,  or  by  re*8onablo  implication,  an-  * 
thority  to  issue  them.     Wells  y.  Supervisors,  625. 
16.  The  laws  of  Mississippi  bearing  upon  the  right  of  the  authorities  of 
Pontotoc  County  to  subscribe  for  stock  in  the  Selma,  Marion,  and 
Memphis  Railroad  Company  (formerly  known  as  the  Memphis, 
Holly  Springs,  Okolona,  and  Selma  Railroad  Company),  stated  and 
considered,  and  the  conclusion  reached,  that  the  bonds  issued  July 
1,  1877,  in  payment  of  such  subscription,  and  reciting  that  they  are 
**  issued  under  and  pursuant  to  an  order  of  the  board  of  police  of 
said  county  of  Pontotoc,  now  known  as  the  board  of  superrisors  of 
said  county,  made  under  the  authority  of  the  Constitution  and  laws 
of  said  State  of  Mississippi,  authorized  by  a  vote  of  the  people  of 
said  county  at  a  special  election  held  for  the  purpose  on  the  twentieth 
day  of  November,  a.d.  1869,"  are  void,  there  having  been  no  an 
thority  of  law  to  issue  them.  Id. 

16.  Lynde  v.  The  County  (16  Wall.  6)  distinguished.     Id. 

17.  An  act  of  the  Greneral  Assembly  of  Missouri*  approved  Jan.  4,  1860, 

authorizes  counties,  towns,  and  cities  to  subscribe  to  the  stock  of  a 
railroad  company  which  it  incorporated,  and  issue  bonds  in  payment 
therefor.  The  seventh  section  enacts  that  **  upon  the  presentation  of 
a  petition  of  the  president  and  directors  of  said  company  to  the  county 
court  of  any  county  through  which  said  road  may  be  located,  praying 
that  a  vote  may  be  taken  in  any  strip  of  country  through  which  it 
may  pass,  not  to  exceed  ten  miles  on  either  side  of  said  n>ad;  that 
the  inhabitants  theraof  are  desirous  of  taking  stock  in  said  road  and 
of  voting  upon  themselves  a  tax  for  the  payment  of  the  same,  —  it 
shall  be  the  duty  of  said  county  court  to  order  an  election  therein, 
and  shall  prescribe  the  time,  place,  and  manner  of  holding  said  elec- 
tion; and  if  a  majority  of  the  taxable  inhabitants  shall  determine 
in  favor  of  the  tax,  it  shall  be  the  duty  of  said  court  to  levy  and 
collect  from  them  a  special  tax,  which  shall  be  kept  separate  from  all 
other  funds  and  appropriated  to  no  other  purposes,  and  as  fast  as 
collected  shall  cause  the  same  to  be  paid  to  the  treasurer  of  said 
company."  Heldj  that  the  affirmative  vote  of  the  inhabitants  of 
such  a  strip  authorized  the  county  court  to  levy,  collect,  and  pay 
over  to  the  treasurer  of  the  company  such  special  tax,  but  it  did  not 
create  a  debt  of  the  county,  as  such,  for  which  bonds  might  be  issued 
under  that  act  or  the  act  of  March  24,  1868,  authorizin]^  'ooun- 
ties,  cities,  and  incorporated  towns  to  fund  their  respective  debts." 
Ogden  v.  County  of  Daviess,  634. 

18.  The  act  of  March  24,  1870,  entitled  **  An  Act  to  amend  an  aot  to 

facilitate  the  construction  of  railroads  in  the  State  of  liDfltoiin, 
approved  March  23,  1868,"  granted  no  new  power  of  subeoriptloD. 
The  act  of  1868  related  entirely  to  municipal  townships  as  such.    Id. 
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19.  The  court  reaffinns  its  former  mlings  that  the  holder  of  »  mnnidpel 
bond  is  chargeable  with  notice  of  the  statutory  provisions  ander 
vhioh  it  was  issued.     Id. 

liUNIClPAL  C0EP0RATI0N8. 
Upon  consideration  of  the  legislation  of  Tenneesee,  being  chapter  10  of 
acts  of  1879,  entitled  **  An  Act  to  repeal  the  charters  of  certain 
municipal  corporations,  and  to  remand  the  territory  and  inhabitants 
thereof  to  the  government  of  the  State,''  approved  Jan.  30,  1879; 
chapter  11,  entitled  *^A  Bill  to  establish  taxing  districts  in  this 
State,  and  to  provide  the  means  of  local  government  for  the  same," 
approved  Jan.  30,  1879;  and  chapter  92,  entitled  * 'An:  Act  to  collect 
and  dispose  of  the  taxes  assessed  for  municipal  corporations  in  this 
State  whose  charters  have  been  or  may  be  repealed,  or  which  may 
surrender  their  charters,  and  to  provide  for  the  compromise  and 
make  settlement  of  the  debts  of  such  distinct  municipal  corporations, 
respectively,"  approved  March  14, 1879  (nqrra,  pp.  477,  479,  490), 
the  court  Mds :  — 

1.  Property  held  by  the  city  of  Memphis  for  public  uses,  such 
as  public  bcdldings,  streets,  squares,  parks,  promenades,  wharves, 
landing-places,  fire-engines,  hose  and  hose-carriages,  engine-houses, 
engineering  instruments,  and  generaUy  all  things  held  for  govern- 
mental purposes,  cannot  be  subjected  to  the  payment  of  its  debts. 
Upon  the  repeal  of  its  charter,  such  property  passed  under  the  im- 
mediate control  of  the  State,  the  power  once  delegated  to  the  city  in 
that  behalf  having  been  withdrawn.     Meriwether  ▼.  Qarrettj  472. 

2.  The  private  property  of  individuals  within  the  limits  of  the 
territory  of  the  city  cannot  be  subjected  to  the  payment  of  the  debti* 
of  the  city  except  Uirough  taxation.     Id. 

8.  The  power  of  taxation  is  legislative,  and  cannot  be  exercised 
otherwise  than  under  the  authority  of  the  legislature.    Id. 

4.  Taxes  levied  according  to  law  before  the  repeal  of  the  charter, 
other  than  such  as  were  levied  in  obedience  to  the  special  require- 
ment of  oootraots  entered  into  under  the  authority  of  law,  and  such 
as  were  levied  under  judicial  direction  for  the  payment  of  judgments 
reoovered  against  the  city,  cannot  be  collected  through  the  instru- 
mentality of  a  court  of  chancery  at  the  instance  of  the  creditors  of 
the  city.  Such  taxes  can  only  be  collected  under  authority  from 
the  legislature.  If  no  such  authority  exists,  the  remedy  is  by  appeal 
to  the  legislature,  which  alone  can  grant  relief.  VHiether  taxes 
levied  in  obedience  to  contract  obligations,  or  under  judicial  direo- 
tion,  can  be  collected  through  a  receiver  appointed  by  a  court  of 
chancery,  if  there  be  no  public  officer  charged  with  authority  from 
the  legislature  to  perform  that  duty,  is  not  decided,  as  the  ease  does 
not  require  it.    Id. 

6.  The  receiver  and  back- tax  collector  appointed  under  the  anthor- 
Ity  of  the  act  of  March  18,  1879,  is  a  public  officer,  ckythed  with 
antfaority  from  the  legislature  for  the  collection  of  the  taxes  levied 
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before  the  i-epeal  of  the  charter.  The  fands  oolleoted  by  him  tnnn 
taxes  levied  under  judicial  direction  canuot  be  appropriated  to  any 
other  uses  than  those  for  which  they  were  raised.  He,  as  well  v 
any  other  agent  of  the  State  charged  with  the  duty  of  their  collection, 
can  be  compelled  by  appropriate  judicial  orders  to  proceed  with  the 
collection  of  such  taxes  by  sale  of  property  or  by  8ait>  or  in  any  other 
way  authorized  by  law,  and  to  apply  the  proceeds  upon  the  judg- 
ments.    Id. 

6.  The  bills  in  this  case  not  having  been  framed  with  a  view  to 
any  such  purpose,  cannot  be  amended  so  as  to  obtain  relief  against 
such  reoeiyer  and  back-tax  collector.    Id, 

NATIONAL  'BANKS.     See  StaU  Courts,  Jurisdiction  of, 

1.  Where,  in  order  to  discharge  the  liabilities  of  an  insolyent  national 

l^anking  association,  the  comptroller  of  the  currency  assessed  against 
the  several  shareholders  a  sufficient  percentage  upon  the  par  value  of 
the  stock  by  them  respectively  held,  he  has  no  power  to  direct  a 
further  assessment  to  supply  the  deficit  caused  by  the  inability  of 
the  receiver  to  enforce  payment  from  such  as  are  insolvent  or  beyond 
the  jurisdiction.     United  SiiUes  v.  Knox^  422. 

2.  **In  addition  to  the  amount  invested  in  the  shares,"  the  holders 

thereof,  after  the  exhaustion  of  the  assets  of  the  association,  are,  to 
a  sum  not  exceeding  the  par  value  of  the  shares,  **  individually  re- 
sponsible, equally  and  ratably  and  not  one  for  another,"  for  its  out- 
standing debts.  The  liability  is  several,  and  is  not  affected  by  the 
failure  of  any  other  shareholder  to  pay  the  amount  assessed  against 
him.     Id. 

NAVIGATION.     See  AdmiraUy,  1;  Commerce,  3,  5,  6. 

NEGLIGENCE.     See  Land,  Liability  of  Owner  of;  Passengers,  Carrier  of. 

NEGOTIABLE  PAPER.     See  BiUs  of  Exchange  and  Promissory  Notes, 
Judgment,  1. 

NEW  TRIAL.     See  Jurisdiction,  1. 

NOTICE.     See  BUIs  of  Exchange  and  Promissory  Notes,  1,2;  Judgment,  1 ; 
Municipal  Bonds,  7,  14,  15,  19. 

OFFICER  OF  THE  ARMY  OR  THE  NAVY,  DISMISSAL  OF. 
1.   An  officer  of  the  army  or  the  navy  was,  June  20,  1866,  subject  to 
summary  dismissal  from  the  service  by  order  of  the  President. 
McElrath  v.  Uniud  States,  426. 

3.  On  the  twenty-seventh  day  of  June,  1866,  the  President  nominated 

to  the  Senate  A.  to  be  a  first  lieutenant  in  the  Marine  Corps  from 
the  twentieth  day  of  that  month,  vice  B.  dismissed.  The  Senate 
advised  and  consented  to  the  Appointment  agreeably  to  the  nomina- 
tion, and  A.  was  commissioned  July  13,  1866.  Held,  that  such  ap- 
pointment, followed  by  a  commission,  operated  to  disehai'ge  B.  from 
the  serrice  as  effectually  as  if  he  had  been  dismissed  by  the  direct 
order  of  the  President.    Id. 
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OFFICER  OF  THE  ARMY,  &c.,  DISMISSAL  OF  (eanimued). 
8.  So  much  of  sect.  5  of  the  act  of  July  18,  1806  (14  Stat.  02),  as 
provides  that  *^  no  officer  in  the  miliietry  or  naval  service  shall,  in 
time  of  peace,  be  dismissed  from  service  except  upon  and  in  pur- 
suance of  the  sentence  of  a  court-martial  to  that  effect,  or  in  com- 
mutation thereof,'*  did  not  take  effect  before  Aug.  20,  1866,  on 
which  day,  in  contemplation  of  law,  the  rebellion  against  the  na- 
tional authority  was  suppressed,  and  peace  restored.     Id. 

OFFICER    OF   THE    UNITED    STATES,  BRIBERY    OF. 
A  party  who  bribes  an  officer  of  the  United  States  with  money  cannot 
maintain  an  action  to  recover  it.     Clark  v.  United  St€Ues,  822. 

OHIO    RIVER,  NAVIGATION    OF.     See  Juritdiction,  18. 

PAROL    EVIDENCE.     See  BiUs  of  Exchange  and  Pramiuarp  Natei,  3; 
Evidence  t  1. 

PARTIES.     See  Assignee  in  Bankruptcy;  Judgment ;  JurisdieUon^  14. 

PARTITION.    See  Lands,  PartiHon  of. 

PARTNERSHIP.     See  Mining  Partnership. 
Where  the  signature  of  a  firm  name  to  an  instrument  shows  that  it  was 
intended  to  be  the  act  of  all  the  partners,  effect  must  be  given  to  it 
accordingly,  although  only  one  of  them  is  named  in  the  body  of  the 
instrument.     Oeorge  v.  TcUe,  564. 

i>ASSEN6ERS,  CARRIER   OF. 

1.  A  carrier  of  passengers  for  hire  is  bound  to  observe  the  utmost  cau- 

tion, and  is  responsible  to  them  for  such  injuries  received  in  the 
course  of  their  transportation  as  might  have  been  avoided  or  guarded 
against  by  his  exercise  of  extraordinary  vigilance,  aided  by  the 
highest  skill.     Pennsylvania  Company  v.  Roy,  451. 

2.  Such  caution  and  vigilance  extend  to  aU  the  appliances  and  means 

used  by  him  in  transporting  them.  He  must,  therefore,  provide 
cars  or  vehicles  adequate,  that  is,  sufficiently  secure  as  to  strength 
and  other  requisites,  for  their  safe  conveyance,  and  he  is  liable  in 
damages  if,  by  reason  of  the  slightest  negligence  or  fault  in  that  re- 
gard, injury  results  to  a  passenger.  Id, 
:).  A  passenger  purchased  from  a  railroad  company  a  ticket  over  its  line, 
and  at  the  same  time,  from  a  palace-car  company,  a  ticket  entitling 
him  to  a  berth  in  one  of  its  sleeping-cars,  constituting  a  part  of 
the  train  of  the  railroad  company.  In  the  course  of  transportation 
he  was  injured  by  the  falling  of  a  berth  in  the  sleeping-oar  in  which 
he  was  at  the  time  riding.  Held,  that  for  the  purposes  of  the  con- 
tract with  the  railroad  company  for  transportation,  and  in  view  of 
its  obligation  to  use  only  cars  that  were  adequate  for  safe  convey- 
ance, the  palace-car  company,  its  conductor  and  porter,  were,  in  law, 
the  servants  and  employ^  of  the  railroad  company,  and  that  the 
negligence  of  any  of  them,  as  to  matters  involving  the  safety  or 
security  of  passengers,  was  that  of  the  railroad  company.    Id, 
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4.  In  such  case,  the  injured  passenger  being  entitled  only  to  oompt/UMk^ 

tory  damages,  evidence  as  to  his  poverty,  or  the  number  and  ages  of 
his  children,  is  irrelevant.    Id. 

PATENT   OF    THE   UNITED  STATES    FOB   LAND.    SeePteif. 

ing,  2. 

1.  When  a  patent  for  a  part  of  the  public  lands  has  been  regularly 

signed,  sealed,  countersigned,  and  duly  recorded,  the  patentee  has  a 
perfect  right  to  the  possession  thereof.     United  States  v.  Schurz^  878. 

2.  In  the  progress  of  the  proceedirgs  to  acquire,  under  the  laws  of  the 

United  States,  a  title  to  public  land,  the  power  of  the  Land  Depart- 
ment over  them  ceases  when  the  last  official  act  necessary  to  transfer 
the  title  to  the  successful  claimant  has  been  performed,     fd. 

tf.  Title  by  patent  from  the  United  States  is  title  by  record,  and  the  da- 
livery  of  the  instrument  to  the  patentee  is  not,  as  in  a  conveyance 
by  a  private  person,  essential  to  pass  the  title.    Id, 

4  Therefore,  when  the  officers  whose  action  is  rendered  by  the  laws 
necessary  to  vest  the  title  in  the  claimant  have  decided  in  his  &voir, 
and  the  patent  to  him  has  been  duly  signed,  sealed,  countersigned, 
and  recorded,  the  title  to  the  land  passes,  and  the  ministerial  duty 
of  delivering  the  instrument  to  him  can  be  enforced  by  wumda* 
mus.     Id. 

5.  An  acceptance  of  the  grant  will,  in  such  case,  be  presumed  from  his 

efforts  to  secure  the  favorable  action  of  the  department,  and  espa- 
cially  from  his  demand  for  the  possession  of  the  patent.    Id. 

PENALTY.     See  Criminal  Law. 

PERSONAL  CHATTELS,  SALE  AND  DELIVERt  OF. 

1 .  Ill  Missouri,  where  personal  chattels  have  been  sold  and  delivered,  the 

vendee's  mortgage  or  deed  of  trust  on  them  to  secure  the  purchase- 
money,  he  still  retaining  possession  of  them,  is  invalid  against  his 
creditors,  unless  it  be  acknowledged  or  proved,  and  recorded  in  the 
county  in  which  he  resides,  in  such  manner  as  oonveyanoes  of  land 
are,  by  law,  directed  to  be  acknowledged  or  proved  and  recorded. 
Heryford  v.  Davisj  236. 

2.  A  contract  between  A.,  a  manufacturer  of  cars,  and  B.,  a  railroad 

company  in  Missouri,  recites  that  A.  thereby  agrees  to  loan  to  B., 
for  hire,  certain  cars  to  be  used  upon  its  road  **for  hire  as  afore- 
said; *'  that  A.  has  received  from  B.  its  three  promissory  notes,  two 
at  sixty  days  and  the  other  at  four  months,  together  with  certain 
bonds  of  the  company  as  collateral  for  said  notes;  that  A.  is  to  hold 
the  notes  as  collateral  security  and  collect  them  at  maturity,  and 
hold  the  proceeds  for  the  safe  custody  and  return  to  A.,  when  de- 
manded, of  said  cars  delivered  to  B.  '*  for  the  term  of  four  months, 
for  hire  as  aforesaid,"  the  latter  to  have  the  right  and  privilege  Hi 
any  time  during  the  four  months  to  purchase  the  cars  upon  the  pay- 
ment to  A.  of  96,338.40,  that  being  the  amo>4Lt  of  the  notes;  that 
until  such  payment  is  made  in  full  B.  shad  have  no  ri^t,  title. 
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PERSONAL  CHATTELS,  &c.   (conUnued). 

claim,  or  interest  in  or  to  the  cars,  except  as  to  thtir  use  for  hire, 
but  that  they  shall  remain  the  property  of  A.,  to  be  accounted  for 
by  B.  and  redelivered  to  A.  in  default  of  the  payment  of  the 
96,338.40;  that  in  the  event  of  default  being  made  in  the  payment 
of  said  notes,  and  A.  shall  elect  to  take  the  cars  into  his  possession, 
the  sums  collected  on  the  notes  shall  be  ratained  by  him  for  his  own 
use,  together  with  such  a  sum,  to  be  realized  from  the  sale  by  him 
of  the  cars,  as  may  be  needed  to  make  the  amount  due  and  unpaid 
on  the  notes,  the  balance,  if  any,  to  be  paid  to  B. ;  that  upon  the 
payment  by  the  latter  of  said  notes  at  maturity  ^dthout  hinderance 
or  delay  said  cars  shall  belong  to  and  become  the  property  of  B.,  and 
that  A.  will  relinquish  his  ownership  to  them,  and  give  B.  a  good 
and  sufficient  biU  of  sale  or  conveyance  thereof.  The  cars  were 
delivered  to  B.,  but  the  contract  was  not  recorded.  C,  having 
obtained  a  judgment  against  B.,  levied  his  execution  on  the  cars. 
Held,  1.  That  the  contract  was  not  a  bailment  nor  a  conditional 
sale,  but  that  under  it  the  ownership  of  the  cars  passed  to  B.  2. 
That  to  protect  them  from  seizure  and  sale  under  C.'s  execution  the 
contract  should  have  been  recorded  in  the  manner  prescribed  by  the 
laws  of  Missouri  for  recording  mortgages  or  deeds  of  trust  of  per- 
sonal property.    Id, 

PILOTAGE. 

1.  The  pilot  laws  of  the  State  of  New  York  are  not  in  conflict  with  the 

Constitution  of  the  United  States.    Ex  parte  McNiel  (13  Wall.  236) 
and  Cooley  v.  Board  of  Wardens  of  Port  of  Philadelphia  (12  How 
299)  cited  and  reaffirmed.     WiUon  v.  McNamee,  572. 

2.  The  pilot  may  recover  pilotage,  although  his  services  were  tendered 

to,  and  refused  by,  the  master  of  the  vessel,  when  she  was  without 
the  jurisdiction  of  the  State.    Id, 

PLEADING.     See  Bills  of  Exchange  and  Promissory  Notes,  3;  Estoppel,  5; 
Jurisdiction^  11,  12  ;  Letters-patent,  8. 

1.  A  bill  in  chancery  to  set  aside  a  judgment  or  a  decree  of  a  court  of 

competent  jurisdiction  on  the  ground  of  fraud  must  set  out  dis- 
tinctly the  particulars  of  the  fraud,  the  names  of  the  parties  who 
were  engaged  in  it,  and  the  manner  in  which  the  court  or  the  party 
injured  was  misled  or  imposed  on.     United  States  v.  Atherfon,  872. 

2.  A  bill  to  set  aside  or  annul  a  patent  of  the  United  States  for  public 

lands,  or  to  correct  it  on  account  of  fraud  or  mistake,  must  show, 
by  like  averments,  the  particulars  of  the  fraud,  and  the  character  of 
the  mistake  and  how  it  occurred.    Id, 

POST  ROADS.     See  Causes,  Removal  of,  1. 

PRACTICE.     See  Appeal ;  Court  and  Jury,  8 ;  Income  Tax,  1  ;  Jurisdic- 
Hm,  1,  4-6,  9,  11,  12,  16;  Lands,  Partition  of,  1;  Municipal  Cor- 
porations,  5,  6;  Public  Money,  Person  accountable  for,  2. 
L  A  petition  for  a  rehearing  '*annot  be  filed  after  the  term  at  which  thf 
Judgment  was  rendered.     Brooks  v.  Railroad  Conqnuiy,  107. 
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2.  This  co\irt  will  not  by  mandamug  compel  an  inferior  court  to  reverae  a 

decisi(«ii  made  in  the  exercise  of  its  jurisdiction.  Ex  parte  Perry,  183. 

3.  Exceptions  reserved  at  the  trial  of  the  cause  may,  within  sudi  time 

thereafter  during  the  term  as  the  judge  shall  deem  reasonable,  be 
reduced  to  form  and  presented  to  him  for  signature,  and  they  are  not 
waived  by  suing  out  a  writ  of  error  before  his  signature  is  obtained. 
Hunnicutt  v.  Peyton,  338. 

4.  Where,  under  such  circumstances,  bills  of  exceptions  are  signed  dur- 

ing the  term,  it  is  not  necessary,  to  render  them  effective,  that  they 
be  antedated,  or  ordered  to  be  filed  nunc  pro  tune,  as  of  a  time  dur- 
ing the  trial.     Id, 

5.  An  objection  not  taken  in  the  court  below  cannot  be  oontidered  here 

Wilson  V.  McNamee,  572. 
d  A.  sued  out  a  writ  of  error  returnable  to  the  October  Term,  1877. 
The  return  was  duly  made,  the  transcript  of  the  record  lodged  in  the 
clerk's  office  in  September  of  that  year,  and  a  citation  issued  and 
served  in  time;  but  by  an  oversight  of  A.'s  counsel  no  fee-bond  was 
given.  The  cause  was  not  docketed.  In  September,  1878,  the  bond 
was  filed  and  the  cause  then  docketed,  no  motion  to  docket  and  dis- 
miss having  in  the  mean  time  been  made.  Held,  that  a  motion  made 
at  the  present  term  to  dismiss  the  writ  must  be  denied.  Edwards  v. 
United  States,  67b. 

7.  Where,  under  the  practice  established  in  Utah,  issues  are  tried  by  the 

court,  its  findings  of  fact  should  be  announced  and  filed  before  the 
entry  of  the  judgment.     Kahn  v.  Smelting  Company,  641. 

8.  After  such  an  entry,  an  additional  finding,  made  at  the  request  of 

either  party  without  notice  to  the  other,  forms  no  part  of  the  record. 
Id. 

9.  In  a  suit  to  compel  an  account  for  the  proceeds  of  a  mining  claim,  a 

finding  by  the  court  that  there  was  no  such  co-tenancy  between  the 
parties  in  the  mine  in  controversy  as  to  entitle  the  plaintiff  to  an 
accounting,  is  a  mere  legal  inference,  and  not  a  sufficient  finding  of 
fact  upon  which  to  base  a  decree.     Id. 

PRE-EMPTION.     See  School  Lands,  2,  3. 

PRESUMPTION.     See  Court  and  Jury,  3;  Patent  of  the  United  States 
for  Land,  5. 

PRINCIPAL   AND   AGENT.     See  Bankruptcy,  1 ;  BiUs  of  E»^^ange  and 
Promissory  Notes,  8. 

PRIVATE   BOUNDARY.     See  Deceased  Persons,  Declaratumi  &f. 

PRIVATE  LAND-CLAIMS.     See  Mexican  Land-OrantM. 

PRIVATE  PROPERTY.     See  Municipal  Corporations,  2. 

PRIVATE  PROPERTY,  TAKING  THEREOF  FOR  PUBLIC  USE 

See  Constitutional  Law,  12. 

PRIVIES      See  Judgment,  2. 
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PROCESS.     See  Jurisdiction  y  11. 

PROMISSORY   NOTES.     See  Bills  of  Exchange  and  Prmmswry  Not*.*. 

PROPERTY  HELD  BY  A  CITY  FOR  PUBLIC  USES.     See  Munici 
pal  Corporations  y  1. 

PROPRIETARY  STAMPS.    See  PMie  Money,  Person  accountable  for. 

PROVISIONAL  SEIZURE,  WARRANT  OF.    See  Bankruptcy,  7,  8. 

PUBLIC  LANDS.    See  Mexican  lAind-Granls ;  Patent  of  the  United  State* 
for  Lands;  School  Lands. 

PUBLIC    MONEY,    PERSON     ACCOUNTABLE    FOR.      See    Evi- 
dence,  8. 

1.  A  manufacturer  to  whom,  porsuant  to  sect.  3425  of  the  Revised  Stat- 

utes, the  Commissioner  of  Internal  Revenue  sells  proprietary  stamps 
on  credit  is  not,  in  default  of  payment  therefor,  accountable  for  pub- 
lic money,  and  does  not  forfeit  the  commissions  to  which  he  is,  under 
that  section,  entitled.     United  States  v.  Goldhack,  623. 

2.  Where  the  manufacturer,  when  sued,  paid  into  court  the  amount  due 

upon  the  stamps  after  deducting  his  commissions,  and  it  was  then 
stipulated  that  the  case  should  be  submitted,  the  only  point  in  issue 
being  as  to  his  right  to  them,  —  Held,  that  the  United  States  was 
not  entitled  to  judgment  for  the  costs  which  accrued  after  the  date 
of  such  payment.     Id. 

PUBLIC   POLICY.     See  Claims  against  the  United  States,  2. 

PUBLICATION,  SERVICE  OF  PROCESS  BY.    See /uriMfte^n,  11. 

RAILROAD    COMPANIES,   CONSOLIDATION  OF.    See  Munich 
Bonds,  2. 

RAILROAD  COMPANIES,  SUBSCRIPTIONS  TO  CAPITAL  STOCK 
OF.     See  Municipal  Bonds,  1,  2,  4,  14,  17-19. 

REBELLION,   WHEN   IN   CONTEMPLATION     OF    LAW,    SUP- 
PRESSED. 
The  rebellion  was,  in  contemplation  of  law,  sappressed  Aug.  20,  1860. 
McElrath  v.  United  States,  420. 

RECEIVER.    See  Appeal,  0;   Mortgage,  1;  Municipal  CorpanUians^  5,  6. 

RECORD.    See  Lands,  Partition  of;  ProeHe$^  6. 

REHEARING. 
A  petition  for  a  rehearing  cannot  be  filed  after  the  term  at  which  the 
judgment  was  rendered.    Brooks  v.  Railroad  Cony^any^  107. 

REISSUED   LETTERS-PATENT.     See  Letters-patent,  1,  6,  8-10,  12, 
14-17. 
A  raiasue  can  only  be  granted  for  the  same  invention  which  was  originally 
patented.     Manufacturing  Company  v.  Ladd,  408. 
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REMOVAL  OF  CAUSES.     See  Cawes,  Removal  of. 

RES  JUDICATA. 
A  decree  diamisBing  &  bill  foUhout  prejudiee  is  not  &  bar  to  a  subee- 
quent  suit  for  the  same  cause  of  action.     County  of  Mobile  v.  KtM' 
haU,  691. 

REVISED  STATUTES  OF  THE   UNITED  STATES. 
The  following  sections  referred  to  and  explained:  — 

Sect    700.     See  Jurisdiction,  7;  Slate  CowUy  Re-examination  of  the 

Final  Judgments  and  Decrees  of  4. 
Seek.    858.     See  District  of  Columbia,  Supreme  Cowrt  of 
Seet  1050.     See  Constitutional  Law,  5. 
Seet*  1000.     See  Constitutional  Law,  5. 
Seet.  1061.     See  Constitutional  Law,  5. 
Sect  2008.     See  Foreign  Coins,  Value  of  2. 
Sect  8281.     See  Estoppel,  5. 
Sect.  8206.     See  Criminal  Law;  Estoppel,  5. 
Sect.  8808.     See  Estoppel,  5. 
Sect  8477.     See  Claims  against  the  United  Statee,  8. 
Sect.  3564.     See  Foreign  Coins,  Value  of,  2. 
Sect.  4288.     See  Constitutional  Law,  6. 
Sect.  4280.    See  Constitutional  Law,  6. 
Sect.  5440.     See  Estoppel,  5. 

KIPARIAN  OWNERS. 
The  second  section  of  the  act  of  the  General  Assembly  of  Iowa,  entitled 
*^  An  Act  in  relation  to  riparian  owners  on  the  liOssissippi  and  Mis- 
souri Rivers,"  approved  March  18,  1874,  is  not  in  conflict  with  any 
statute  of  the  United  States.  Where,  therefore,  the  owner  of  lands 
on  the  Mississippi  had  made  an  embankment  in  front  of  them,  and 
at  ito  outer  end  beyond  low-water  mark  erected,  without  the  direc- 
tion or  consent  of  the  Secretaiy  of  War,  a  stone  pier  or  crib,  this 
court  affirms  the  judgment  of  the  Supreme  Court  of  that  State,  de- 
claring that  under  that  section  a  railway  company  cannot  construct 
its  road  over  the  embankment  between  high  and  low  water  mark, 
unless  the  damages  to  such  owner  shall  first  be  ascertained  and  paid. 
Railway  Company  v.  Renwick,  180. 

iCHOOL  LANDS. 

1.  The  grant  of  the  sixteenth  and  thirty-sixth  sections  of  public  land  to 

the  Stete  of  California  for  school  purposes,  made  by  the  act  of  March 
8, 1858  (10  Stat.  246),  was  not  intended  to  cover  mineral  lands. 
Such  lauds  were,  by  the  settled  policy  of  the  general  government, 
excluded  from  all  grants.  Mining  Company  v.  Consolidated  Mininn 
Company,  167. 

2.  Neither  in  regard  to  the  acto  to  be  done  nor  the  qualifications  of  Uie 

settler,  is  a  settlement,  within  the  meaning  of  sect  7  of  that  statute, 
required  to  be  precisely  the  same  as  that  whereby  a  pre-emption  right 
can  be  secured  under  the  act  of  Sept.  4,  1841.    5  Stat.  453.     Id. 
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SCHOOL  LANDS  (continued). 
8.  Whenever,  at  the  time  the  govemment  surveys  of  section  10  or  80 
of  public  land  in  California  are  made,  there  is,  by  the  erection  of 
a  dwelling-house  or  by  cultivation,  a  settlement  on  any  portion 
thereof,  whereon  some  one  resides  who  asserts  claim  thereto,  the 
title  to  such  portion  does  not  vest  in  the  State,  but  she  has  the 
right  to  other  land  in  lieu  thereof.  Sherman  v.  Buick  (93  U.  S. 
209)  and  Water  jr  Mining  Company  v.  Bugltey  (90  id.  105)  commented 
on  and  explained.     Id, 

S£CR£TARY   OF   THE   TREASURY.     See  Foreign  Coine,  Value  of. 

SET-OFF.     See  Court  of  Claims^  2. 
In  an  action  at  law  upon  a  bond,  a  demand  against  the  obligee,  obtained 
by  the  defendant  after  notice  of  the  assignment  of  the  bond  to  the 
plaintiff,  is  not  a  matter  of  set-off.     George  v.  TaU,  604. 

SETTLEMENT  AND  CULTIVATION.     See  School  Lands,  2,  3 

SEVENTH  AMENDMENT  OF  THE  CONSTITUTION.     See  Cm^ 
stitutional  Law,  5. 

SPECIFIC  PERFORMANCE.    See  Damages, 

STATE  COURTS,  JURISDICTION  OF. 
Actions,  local  in  their  nature,  may  be  maintained  in  the  proper  State 
oourt  against  a  national  banking  association  in  a  county  or  a  city 
other  than  that  where  it  is  established.     Casey  v.  Adams,  00. 

STATE  COURTS,  RE-EXAMINATION  OF   THE   FINAL  JUDG- 
-  MENTS  AND  DECREES  OF.     See  Jurisdiction,  10. 

1.  This  court,  in  Martin  v.  Hunter* s  Lessee  (1  Wheat.  85),  afiftrmed  the 

constitutionality  of  sect.  25  of  the  Judiciary  Act  of  1789  (1  Stat.  85, 
re-enacted  in  sect.  709,  Rev.  Stat.),  which,  in  certain  cases  therein 
mentioned,  confers  on  this  oourt  jurisdiction  to  re-examine  upon  a 
writ  of  error  the  final  judgment  or  decree  in  any  suit  in  the  highest 
court  of  a  State  in  which  a  decision  in  the  suit  could  be  had.  Tlie 
doctrine  then  asserted,  and  ever  since  maintained,  cannot  be  ques- 
tioned here.     WiUiams  v.  Brujffy,  248. 

2.  That  jurisdiction  attaches  whenever  the  highest  oourt  of  a  State,  by 

any  decision  which  involves  a  Federal  question,  affirms  or  denies 
the  validity  of  the  judgment  of  an  inferior  court,  over  which  it  can 
by  law  exercise  appellate  authority,  whether  the  decision,  after  an 
examination  of  the  record  of  that  judgment,  be  expressed  by  refus- 
ing a  writ  of  error  or  supersedeas,  or  by  dismissing  a  writ  previously 
allowed.    Id. 

8.  This  oourt,  when  it  has  once  acquired  jurisdiction,  may,  in  order  to 
enforce  its  judgment,  send  its  process  to  either  the  appellate,  or  the 
inferior,  court.    Id, 

i.  A  final  judgment  or  decree  in  any  suit  in  the  highest  court  of  a  State 
in  which  a  decision  in  the  suit  could  be  had,  may,  in  the  class  of 
provided  for  in  sect.  709,  Rev.  Stat.,  be  re-examined  here  upon 
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STATE  COURTS,  &c.  (continued). 

writ  of  arror,  although  it  wm  rendered  upon  an  equal  dirision  of 
opinion  among  the  judges.     It  is  immaterial  whether  that  court,  in 
rendering  it,  was  exeroisii^  original  or  appellate  jorisdietioD.    Hm^ 
man  v.  Greenhaw,  672. 

STATUTE  OF  LIMITATIONS.    Se»  LkmUitioni,  StaiM  ^. 

STATUTES  OF  THE  UNITED  STATES. 

The  following,  among  others,  referred  to,  commented  on,  and  ex- 
plained: — 
1789.  Sept.  24.  c.    20.     See  Jurisdiction,   7;    State  Courts,  Re-ex- 
amination of  the  Final  Judgments  tmd 
Decrees  of,  4. 
1841.  Sept.    4.  c.    le.    See  School  Lands,  2. 
1868.  Feb.   26.  c.    81.     See  Claims  against  the  United  Stmtm^  2. 
1858.  March  8.  c.  145.     See  School  Lands,  1,  2. 
1862.  July   14.  c.  168.     See  Customs  Duties,  1. 
1862.  July   17.  c.  196.    See  Confiscation. 
1868.  March  3.  c.    92.     See  Constitutional  Lam,  5. 

1864.  June  30.  c.  171.     See  Customs  Duties,  2. 

1865.  March  3.  c.    78.     See  Income  Tax,  I,  4. 

1866.  July    18.  c.  176.     See  Officer  of  the  Army  or  the  iV«y,  iX^ 

missal  of,  3. 

1867.  March  2.  c.  176.    See  Bankruptcy,  6. 

1868.  March  2.  c.    16.     See  Causes,  Removal  off  1. 
1868.  July   28.  c.  186.     See  DistUler. 

1870.  July    14.  c.  265.  See  Customs  Duties,  1. 

1878.  March  8.  c.      3.  See  Foreign  Coins,  Vak^  ^. 

1874.  June  22.  c.  890.  See  Bankruptcy,  6. 

1875.  Feb.  16.  c.    77.  See  Admiralty,  4. 

1875.  March  3.  e.  137.     See  Causes,  Removal  of,  1. 

STOCKHOLDERS  OF  AN  INSOLVENT  NATIONAL  BANK,  LIA- 
BILITY  OF.    See  National  Banks. 

STOCK,  SUBSCRIPTION  TO.  See  Municipal  Bonds,  1, 2, 4, 14,  17-19. 
A.,  by  his  bond,  acknowledged  the  receipt  from  an  insurance  company 
of  ten  shares  of  its  capital  stock,  and  agreed  to  pay  $200  therefor, 
in  instalments,  —  one-fourth  on  the  receipt  of  the  stock  certificate, 
and  the  remainder  in  three  equal  amounts  at  three,  six,  and  nine 
months  from  Jan.  7,  1871,  the  date  of  the  bond.  He  paid  on  exe- 
cuting it  925,  and  his  name  was  entered  as  a  stockholder  on  the 
books  of  the  company.  The  certificate  was  not  delivered  or  de> 
manded.  In  1872  the  company  became  bankrupt  Held,  that  the 
assignee  is  entitled  to  recover  of  A.  the  unpaid  instalments. 
V.  Upton,  314. 

SUBSEQUENT  PURCHASER.    S^  Deed  of  Ihui. 

SUIT,  FUND  TO  THE  CREDIT  OF.    See  Mortgage,  1. 
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SUITS  IN  PERSONAM. 
The  courts  of  th«  United  States,  as  courts  of  admiralty,  hare  not  0iola- 
sive  jurisdicnon  of  suits  in  personam  growing  out  of  collisions  be- 
tween vessels  while  navigating  the  Ohio  River.    Schoonmaker  v. 
GUmore,  118. 

SUPERSEDEAS.     See  Appeal^  7 ;  JurUdieHony  8. 
A  bond  is  not  sufficient  for  the  purposes  of  either  an  appeal  to  this  court 
or  a  supersedeas^  if  the  obligors  are  not  thereby  bound  for  the  pay- 
ment of  costs,  should  the  appellant  fail  to  make  his  plea  good. 
Seward  v.  Comeau,  161. 

SURVEY.     See  School  Lands,  8. 

TAXATION.  See  ConsHtutianal  Law,  1,  9;  Income  Tax;  MuniegKd  Crn^ 
poratums. 
Where,  under  a  decree  to  enforce  a  statutory  lien  retained  by  the  State 
upon  the  property,  real  and  personal,  stock,  and  franchises  of  a 
railroad  company,  the  property  and  franchises  were  sold,  —  Held, 
that  the  property  was  thereafter  subject  to  taxation  under  the  laws 
of  the  State,  as  immunity  therefrom,  if  possessed  by  the  company, 
did  not  pass  to  the  purchaser.  Railroad  Company  v.  Cottnty  of 
Hamblen,  273. 

TENNESSEE.     See  Munic^  Corporations. 

TEXAS.     See  Ejectment;  Evidenee,  6,  6. 

TICE  METERS.    See  DistiUer. 

TITLE.  See  Patent  of  the  United  States  for  Lands,  2-4. 
An  instrument  gives  color  of  title,  —  whether  the  grantor  acts  under 
authority  of  judicial  proceedings  or  otherwise, — if  by  apt  words  of 
transfer  it  passes  what  purports  to  be  the  title;  and  the  grantee's 
possession  of  the  lands  thereunder  for  the  period  mentioned  in  the 
Statute  of  Limitations  bars  the  true  owner's  right  of  recovery.  HaU 
V.  Law,  481. 

TREASURY  DEPARTMENT,  TRANSCRIPT  FROM  THE  BOOKS 
AND  PROCEEDINGS  OF.    See  Bmdenee,  a 

TRUST,  DEED  OF.    See  Deed  of  Trtist. 

TRUSTEE.    See  Deed  of  Trust. 

UTAH.     See  Pradiee,  7. 

VACANT  LANDS,  ENTRY  UPON,  UNDER  COLOR  OF  TITLE, 

The  possession  of  a  person  who,  under  color  of  title,  enters  upon  vacant 
lands,  and  holds  adversely,  is  construed  to  include  so  much  as  is 
within  the  boundaries  of  his  title,  and  to  that  extent  the  true  owner 
will  be  deemed  to  be  disseised.  But  if  the  latter  be  in  actual  poe- 
seesion  of  any  part  of  the  lands  whereon  the  entry  is  made,  his  con- 
structive seisin  extends  to  all  not  in  fact  occupied  by  the  intruder 
Hunnicutt  v.  Peyton,  888 
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VTRGIKIA.    See  CaninetSy  5,  6. 

VOLUNTARY  CONVEYANCE.    See  Corpantlmu,  1. 

WAIVER.    See  Praetiee,  8,  4. 

WISCONSIN.    Qeb  Municipal  Bondi,  I,  2. 

WITNESS,  COMPETENCY  OF. 
Sect.  858  of  the  Revised  Statutes  teaching  the  competency  of  witneesee 
in  suite  by  or  against  executors,  administraton,  or  guardians  ap- 
plies to  the  courts  of  the  District  of  Columbia  as  fully  as  to  the 
oiicnit  and  district  courts  of  the  United  States.  Pa^  t.  Bum- 
«ftfM,  864. 

WRIT  OF  ERROR.     See  Jurisdiction j  7, 8;  Practice,  3,  6;  StaU  CaurtM, 
Re-exttndnatum  of  the  Final  JudgmenU  or  Decrees  of,  4. 
A  proceeding  in  the  court  below  for  contempt  cannot  be  re-examined 
hve  on  an  appeal  or  a  writ  of  error.    Hayes  t.  Fisekerj  121. 
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